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A.B. 288

ASSEMBLY BILL NoO. 288-ASSEMBLYMEN MORTENSON,
OHRENSCHALL; AIZLEY, ARBERRY, BOBZIEN,
CHRISTENSEN, CLABORN, CONKLIN, GOEDHART,
GOICOECHEA, GUSTAVSON, HAMBRICK, HARDY, KIHUEN,
KolvisTo, MCARTHUR, MUNFORD, OCEGUERA,
SEGERBLOM AND SETTELMEYER

MARCH 11, 2009

Referred to Committee on Judiciary

SUMMARY—Revises provisions relating to the use of force.
(BDR 15-255)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: No.

EXPLANATION — Matter in bolded italics is new; matter between brackets foritted-material} is materia to be omitted.

AN ACT relating to the use of force; revising the provisions
governing justifiable homicide; revising the provisions
governing civil liability in actions involving the use of
force; and providing other matters properly relating
thereto.

L egislative Counsel’s Digest:

Under existing case law, there is no duty to retreat before using deadly force if
the person using deadly force is not the aggressor and reasonably believesthat heis
about to be killed or seriously injured. (Culverson v. Sate, 106 Nev. 484 (1990))
Section 1 of this bill provides that under the defense of justifiable homicide, there
isno duty to retreat if the person using deadly force: (1) is not the aggressor; (2) has
a right to be present at the location where deadly force is used; and (3) is not
engaged in criminal activity at the time deadly force is used. Section 1 also revises
the definition of “justifiable homicide” to include specifically the killing of a
person in defense of a motor vehicle or in defense against any person who
manifestly intends and endeavors to enter the motor vehicle of another for the
purpose of assaulting a person who isin the motor vehicle. (NRS 200.120)

Section 2 of this bill amends existing law, which provides that a killing is
justifiable if the circumstances were sufficient to excite the fears of a reasonable
person, and the party killing really acted under the influence of those fears and not
in a spirit of revenge, by establishing a presumption that the killing is justifiable
under that standard if the party killing: (1) knew or had reason to believe that the
person who was killed was unlawfully and with force entering, or attempting to
enter unlawfully and with force, the occupied habitation, property or place of
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business or employment of another person; (2) knew or had reason to believe that
the person who was killed was committing or attempting to commit a felony; and
(3) did not provoke the person who was killed. (NRS 200.130)

Existing law provides that in a civil action brought by or on behalf of a person
against whom force which is intended or likely to cause death or bodily injury was
used: (1) there is a presumption that the person who used such force had a
reasonable fear of imminent death or bodily injury to himself or another person if
the person against whom such force was used was committing burglary or invasion
of the home; and (2) that presumption must be overcome by clear and convincing
evidence to the contrary for the civil action to be maintained. (NRS 41.095) Section
3 of this bill extends that presumption to circumstances in which the person who
used such force was in his motor vehicle and the other person was committing
grand larceny of the motor vehicle with the use or threatened use of a deadly
weapon. Section 3 also enacts a provision, based upon Texas law, which provides
that a person is immune from civil liability for using force which is intended or
likely to cause death or bodily injury if the person was justified in using such force
under the applicable provisions of Nevada crimina law. (Texas Civil Practice and
Remedies Code, § 83.001)

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. NRS200.120 is hereby amended to read as follows:

200.120 1. Judtifiable homicide is the killing of a human
being in necessary self-defense, or in defense of habitation, property
, including, without limitation, a motor vehicle, or person, against
one who manifestly intends [5} or endeavors, by violence or surprise,
to commit afelony, or against any person or persons who manifestly
intend and endeavor, in a violent, riotous, tumultuous or
surreptitious manner, to enter the habitation or motor vehicle of
another for the purpose of assaulting or offering personal violence to
any person dwelling or being therein.

2. A person is not required to retreat before using deadly
force asprovided in subsection 1 if the person:

(&) Isnot the aggressor;

(b) Hasaright to be present at the location where deadly force
isused; and

(c) Isnot engaged in criminal activity at the time deadly force
isused.

3. As used in this section, “motor vehicle’ means every
vehicle which is self-propelled.

Sec. 2. NRS 200.130 is hereby amended to read as follows:

200.130 1. A bare fear of any of the offenses mentioned in
NRS 200.120, to prevent which the homicide is alleged to have been
committed, fshalnet-be} is not sufficient to justify the killing. It
must appear that the circumstances were sufficient to excite the
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fears of areasonable person [} and that the party killing really acted
under the influence of those fears and not in a spirit of revenge.

2. It is presumed that the circumstances were sufficient to
excite the fears of a reasonable person and that the party killing
really acted under the influence of those fears and not in a spirit
of revengeif the party killing:

(8 Knew or had reason to believe that the person who was
killed was unlawfully and with force entering, or attempting to
enter unlawfully and with force, the occupied habitation, property,
including, without limitation, a motor vehicle, or place of business
or employment of another person;

(b) Knew or had reason to believe that the person who was
killed was committing or attempting to commit a felony; and

(c) Did not provoke the person who was killed.

3. As used in this section, “motor vehicle’” means every
vehicle which is self-propelled.

Sec. 3. NRS41.095 is hereby amended to read as follows:

41.095 1. For the purposes of NRS 41.085 and 41.130, any
person who uses

(a) Whllelawfully in hlsreﬂdence fer} in transient lodging {5}
or in a motor vehicle that is not his residence, force which is
intended or likely to cause death or bodily injury is presumed to
have had a reasonable fear of imminent death or bodily injury to
himself or another person lawfully in the residence , fer} transient
lodging or motor vehicle if the force is used against a person who is
committing burglary , fer} invasion of the home or grand larceny of
the motor vehicle with the use or threatened use of a deadly
weapon and the person using the force knew or had reason to
believe that burglary , fer} invasion of the home or grand larceny of
the motor vehicle with the use or threatened use of a deadly
weapon was being committed. An action to recover damages for
persona injuries to or the wrongful death of the person who
committed burglary , fer} invasion of the home or grand larceny of
the motor vehicle with the use or threatened use of a deadly
weapon may not be maintained against the person who used such
force unless the presumption is overcome by clear and convincing
evidence to the contrary.

(b) Force which isintended or likely to cause death or bodily
injury is immune from civil liability in an action to recover
damages for personal injuriesto or the wrongful death of a person
against whom such force was used if the use of such force was
justified under the applicable provisions of chapter 200 of NRS
relating to the use of such force.

2. Asused in this section ;—residenece’]} :

* AB 2 8 8 *




~NOoO O, WNE

—4—

(a) “Deadly weapon” has the meaning ascribed to it in
NRS 193.165.

(b) “Motor vehicle” means every vehicle which is
self-propelled.

(c) “Residence” means any house, room, apartment, tenement
or other building, vehicle, vehicle trailer, semitrailer, house trailer or
boat designed or intended for occupancy as aresidence.

* AB 2 8 8 *





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /OK
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /FlateEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /SyntheticBoldness 1.000000
  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


