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CHILD ABUSE LEGISLATION 

I 

While legislative concern for the problem of child abuse and 
neglect is of comparatively recent origin, the problem itself 
is old to protective service workers. According to a 1973 
study by the American Humane Association, Child Abuse Legislation 
in the 1970's, there are no accurate national statistics on 
the incidence of child abuse. The study notes that "educated 
estimates place the probable national incidence of serious child 
abuse at more than 10,000 cases a year." A 1967 nationwide 
study at Brandeis University produced a finding of 9,300 cases 
of reported child abuse for the nation in 1967. A 1976 publi
cation by the Education Commission of the States, entitled Child 
Abuse and Neglect: Model Legislation for the States, states that 
"it is conservatively estimated that at least 60,000 children-
for the most part under the age of three--are seriously physi
cally abused each year." 

Statistics and estimates will vary as the definition of child 
abuse varies. If the definition is expanded to include sexual 
molestation, neglect, and emotional abuse, as some states have 
done, the estimates increase greatly. Because incidences of 
child abuse often take place within the home, or the only eye
witnesses to it are the victims, the number of reported cases 
is believed to be below the number of actual cases. 

In recent years, child abuse and neglect have come to be recog
nized as multidisciplinary problems that should be attacked from 
a multidisciplinary point of view. The need to foster communi
cation, coordination and cooperation among all community resources, 
including education facilities, law enforcement agencies and 
social services, has been suggested. 



In any given case of child abuse, there are two potential 
problems which must be addressed; (1) the proper response to 
the abused child, and (2) what to do with the abusing person. 
In response to the second problem of what should be done with 
the one abusing the child, there are, in general, two approaches. 
The punitive approach, which views maltreatment as a crime, is 
one. This method stems from the general reaction of the public 
toward the problem of child abuse, which is one of shock and 
anger when confronted with the brutal facts. With this approach, 
justice is served and it is hoped that the harsh sanctions will 
act as a deterrent to acts of child abuse. 

The other approach to dealing with child abuse offenders is the 
so-called "rehabilitative or therapeutic approach." It is 
based on the belief that destructive parental behavior is symp
tomatic of deeper emotional problems. Supporters of this view 
claim that in few cases of child abuse is the harm premeditated 
or intentional. What such people need is help and treatment. 

Those adhering to the rehabilitative philosophy have been critical 
of the punitive method for several reasons. One is that criminal 
prosecution requires proof through evidence which establishes 
the culpability of an offender beyond a reasonable doubt. This, 
it is felt, may be difficult, especially when the acts take 
place in the privacy of the home. A second criticism is that 
if seeking medical attention for the injured child exposes a 
parent to the possibility of criminal prosecution, fear of the 
consequences may prevent taking a child for such help. An 
additional criticism is found in the belief that punishment of 
abusing parents through criminal prosecution does not correct 
the fundamental cause of the behavior. 

Response to the abused child is the second major issue to be 
addressed in any child abuse incident. This includes the pri
mary attention to the child's immediate medical problems and 
also his long-range interests. The focus of much of the states' 
legislation and of recent studies for improvement of legislation 
has been on the reporting of child abuse to public officials. 
Reporting suspected cases of child abuse is seen as the first 
step in helping the child. Also, where the punitive approach 
against child abusers prevails, reporting legislation is viewed 
as a tool for identifying them. 
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II 

In the span of four legislative years during the mid-1960's, 
all fifty states enacted laws seeking reports of injuries 
inflicted on children. In the years since then, many states 
have amended their child abuse legislation. The American 
Humane Association's study identifies several trends in state 
child abuse legislation during the late 1960's and early 1970's. 
According to the study, among the more significant trends noted 
were: 

A broadening of the base of those who are mandated to 
report; 

A movement toward enlarging the concept of reportable 
abuse; 

An increase in the number of states designating the state 
or county departments of social services as receiving 
agencies for abuse reports; 

An increase in the number of states mandating the estab
lishment of central registries. 

All states currently have statutes which make mandatory the 
reporting by certain persons of suspected cases of child abuse. 
The legislation varies in comprehensiveness and includes many 
areas of concern. Some of the basic areas include: (1) The 
purpose of the statute; (2) a definition of abuse and, conse
quently, what sort of injury must be reported; (3) who is 
required to report suspected cases of child abuse; (4) how and 
to whom such a report is to be made; (5) whether immunity from 
civil and/or criminal liability is granted to those persons 
who are required to report; (6) whether the privileged status 
of certain confidential communications is voided in cases of 
child abuse; (7) whether the statute creates a central registry; 
and (8) whether there is a sanction for failure to make the 
required report. 

A purpose clause is found in most states' child abuse legislation. 
The tendency is to define the basic purpose of these acts as 
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not punitive in nature, but as attempts to solve the problem 
of child abuse and to protect the child's interests. Concerning 
the definition of abuse itself, it has been broadened in all 
but a few states from "any nonaccidental injury" as the first 
statutes defined it. Refinement of the definition includes 
the addition of "neglect," "acts of sexual abuse," and, in a 
few states, "acts of emotional abuse." Some states, Colorado 
for example, have chosen to define acts of abuse in very specific 
terms, stating just what physical injuries will constitute abuse. 

The first reporting laws singled out the medical profession as 
the group mandated to report cases of suspected abuse. Sub
sequently, however, it has been argued that child abuse is 
usually an ongoing condition and that persons other than physi
cians will inevitably come into contact with the abused child, 
often before those in the medical profession will. The trend 
in almost every state has been to obligate a wider range of 
professionals in medical occupations to report suspected cases. 
In addition, many states include other professionals who must 
make a report. Several states (Connecticut, Missouri and Oregon) 
have a relatively comprehensive list of those who are mandated 
to report, which includes school officials and teachers, social 
workers, clergymen and law enforcement officials. New Jersey 
and a few other states have legislation that requires any per
son having reasonable cause to believe that a child has been 
subjected to abuse to make a report. 

The large majority of the states emphasize the importance of 
urgent action in reporting a suspected child abuse incident. 
Usual language is the phrase "an immediate oral report shall be 
made by telephone or otherwise." Most of the states calling 
for an immediate oral report have the added requirement that 
this be followed by a report in writing. Approximately half of 
the states specify that reports are to be made to a single 
receiving agency. Some states have designated a county or 
state department of welfare and few (including Nebraska, Idaho 
and Arizona) have designated a law enforcement agency to receive 
reports. The remaining states permit reports to two or more 
specified agencies. 
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An important element of a state's reporting legislation is the 
provision which grants immunity to those reporting under the 
act. The immunity is against the possibility of criminal or 
civil action as a consequence of having made the report. Most 
states, excluding only Oklahoma and Nebraska, provide immunities 
for those reporting. A large majority of states offer immunity 
from criminal as well as civil liability, and most of these 
statutes attempt to avoid abuse of immunity provisions by con
taining a clause to the effect that, "a reporter shall be 
immune if the report is made in good faith and without malice." 

A small minority of states retain the privileged status of con
fidential communications in any professional or personal rela
tionship even when child abuse is involved. The remaining 
states void one or more types of privileged communications. 
The most common approach is to void the privileged status of 
confidential communications between both the husband and wife 
and the physician and patient. 

Thirty-eight states incorporate into the reporting law a require
ment that some governmental unit at state level maintain a 
register of all reported cases of suspected child abuse. These 
central registries may serve two principal purposes: (1) They 
may be used to gather data on the incidence and characteristics 
of abuse and neglect, and (2) they may be utilized as a resource 
for identifying repeated abuse and neglect situations. Oppo
nents of a central registry argue that it is just another 
example of the government's intrusion into a citizen's personal 
privacy, especially since suspected cases of abuse are reported 
and not just cases of adjudicated abuse. 

Most states impose some type of legal sanction upon those per
sons who are required, but fail, to report abuse. The theory 
here is that criminal penalties for failure to report child 
abuse serve a deterrent function. Such penalties range from 
a simple misdemeanor to 1 year imprisonment and/or a $1,000 
fine. A person failing to make the required report in some 
states, such as Michigan, may be civilly liable for damages 
caused by failure to report. In Arkansas, Colorado, Iowa and 
New York, a person failing to file a required report may be 
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found both criminally and civilly liable. Most of the states 
imposing sanctions for failure to report provide that only a 
"knowing or willful" failure to report is a violation. 

Seventeen states, including Alaska, Hawaii, Idaho, Montana and 
Texas, have no penalties for failure to report. One theory 
supportive of this is that in practical terms, it is difficult 
to prosecute people successfully for failure to report. The 
optional goal, it is suggested, is the creation of some form 
of cooperative, voluntary reporting. 

III 

In January 1974, the federal government enacted Public Law 93-
247, which had as its primary purpose to provide federal finan
cial assistance for the prevention, identification and treatment 
of child abuse and neglect. For a state to qualify for funding 
under PL 93-247, it must: 

1. Provide for the reporting of known or suspected instances 
of child abuse and neglect. 

2. Provide, upon receipt of a report of known or suspected 
child abuse or neglect, for a prompt investigation of that 
report by a properly constituted state authority and, upon 
a finding of abuse or neglect, it must provide for immediate 
action to protect the health and welfare of the child and 
any other children who may be in danger in the same home. 

3. Demonstrate that there are administrative procedures in 
effect, trained personnel, training procedures, institutional 
and other facilities, and multidisciplinary programs and 
services sufficient to assure that the state can deal 
effectively and efficiently with child abuse and neglect. 

4. Have a child abuse law that provides immunity for all per
sons who in good faith report instances of child abuse 
and neglect. 

5. Preserve the confidentiality of all records concerning reports 
of child abuse and neglect. 
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6. Establish cooperation among law enforcement officials, 
courts of competent jurisdiction and all appropriate state 
agencies. 

7. In every case involving one abused or neglected child that 
results in a judicial proceeding, provide that a guardian 
ad litem (one who represents the child's interests through
out the legal proceedings) be appointed to represent the 
child. 

8. Provide that the aggregate of state support for programs 
or projects related to child abuse and neglect shall not 
be reduced below the level provided during the fiscal year 
1973. 

9. Provide for public dissemination of information on the 
problem of child abuse and neglect, as well as the facilities 
and the prevention and treatment methods available. 

10. To the extent feasible, insure that parental organizations 
combating child abuse and neglect receive preferential 
treatment. 

A discussion of all the requirements and how they can be met 
can be found in the Federal Register, Vol. 39, No. 245 (Thursday, 
December 19, 1974). 

The Early Childhood Task Force of the Education Commission of 
the States has published model legislation designed to meet, 
to the extent possible, the requirements of PL 93-247. This 
model legislation, which has the expressed purpose of being 
"preventive and curative," is in the Education Commission of 
the State's publication Child Abuse and Neglect: Model 
Legislation for the States. 
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