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Senate Concurrent Resolution No. 46—Senators Wagner,
Smith, Joerg, Horn, Neal and Titus

FILE NUMBER........

SENATE CONCURRENT RESOLUTION —Directing the Legislative Commission to conduct
an interim study of alternative methods of resolving disputes.

WHEREAS, The caicadar of the courts of this state have become burdened
with a voluminous caseload; and

WHEREAS, Many persons desire alternatives to litigation in the traditional
setting of a courtroom, such as mediation, arbitration and expedited court
procedures, because of the rising costs of litigation and the growing delay in
the time before litigation is resolved; and

WHEREAS, Mitigation serves as an alternative to litigation which may result
in the saving of time and money in the resolution of various problems
encountered by the residents of this state and would thereby serve the inter-
ests of justice; now, therefore, be it

RESOLVED BY THE SENATE OF THE STATE OF NEVADA, THE ASSEMBLY CON-
CURRING, That the Legislative Commission is hereby directed to conduct an
interim study of alternative methods of resolving disputes; and be it further

RESOLVED, That the Legislative Commission report the results of the study
and any recommended legislation to the 66th session of the Nevada
Legislature.

19 «55H- 89
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REPORT OF THE LEGISLATIVE COMMISSION

TO THE MEMBERS OF THE 66TH SESSION OF THE NEVADA
LEGISLATURE:

This report is submitted in compliance with Senate Concurrent Resolution No. 46
of the 65th session of the Nevada Legislature which directed the Legislative
Commission to study alternative methods of resolving disputes. The Legislative
Commission appointed a committee to conduct the study and recommend
appropriate action. The members of the committee were:

Senator Sue Wagner, Chairman

Assemblyman Matthew Q. Callister, Vice Chairman
Senator Charles W. Joerg

Senator Joseph M. Neal

Assemblyman Joseph M. McGinness

Assemblyman Gary A. Sheerin

The committee’s staff from the Legislative Counsel Bureau were Kimberly A.
Morgan, Principal Deputy Legislative Counsel, Donald O. Williams, Principal
Research Analyst, Chris Bailey, Deputy Legislative Counsel, Debbie Crosson,
Secretary and Kay Graves, Secretary.

This report contains the findings and recommendations of the committee.
Considerable information was gathered during this study. That information and
the minutes of the committee’s meetings are on file with the Research Library of
the Legislative Counsel Bureau and are available for review.

This report is transmitted to the members of the 66th session of the Nevada
Legislature for their consideration and appropriate action.

Respectfully submitted,
Legislative Commission

Legislative Counsel Bureau
State of Nevada

Carson City, Nevada
April 1991
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Senator John M. Vergiels
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SUMMARY OF RECOMMENDATIONS

The legislative commission’s subcommittee to study alternative methods of
resolving disputes approved the inclusion in its report of the following
recommendations:

1.

Require mandatory, nonbinding arbitration of all civil actions of
$25,000 or less, incorporating disincentives to appeal, and authorize
court-ordered, nonbinding arbitration in cases over $25,000. (BDR 3-
264)

Create a system of voluntary, binding arbitration at any leve! of case.
(BDR 3-264)

Require the State Bar of Nevada to establish a pool of attorneys who
will act as arbitrators without compensation, allowing the court to set
fees and charge for arbitration in cases of over $25,000, allowing the
court to appoint other qualified persons to act as arbitrators.
Additionally, direct the State Bar to offer training for the arbitrators,
both attorneys and nonattorneys, administer the program and charge
an administrative fee of not more than $25 a year to all persons who
apply to be arbitrators, and require that rules of law be used during
arbitration. (BDR 3-264)

Create a pilot program in Washoe County for mandatory mediation of
divorce cases involving children. The mediation will involve only
issues of custody and visitation. The program will be supported by an
increase in filing fees assessed against both parties. The Supreme Court
will assist the District Courts in setting specific guidelines for the
training of mediators. Mediators’ reports to the court will be limited to
whether the mediation was successful or not, no other facts may be
disclosed. Allow smaller counties to increase their filing fees in order
to institute a similar mediation program. (BDR 1-265)

Urge the Supreme Court of Nevada to expand Supreme Court Rule
171 to require attorneys to discuss ADR options thoroughly with each
client, e.g. advise his or her client of the methods to resolve the dispute
which are available as an alternative to litigation and explain the
advantages, including the possible savings of time and money and other
practical considerations regarding those alternative methods. (BDR R-
263)

Urge, by resolution, the State Bar of Nevada to inform the public
about ADR programs. (BDR R-262)
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10.

Establish a pilot program in Clark County for a neighborhood justice
center to be funded by an increase in filing fees assessed against both
parties. The center will be based on the American Bar Association’s
program establishing "multi-door courthouses" to provide a forum for
local, small-scale disputes, such as landlord/tenant problems,
neighborhood disagreements and family disputes. It will also provide
an information and referral network linking the justices of the peace,
municipal courts, lawyer referral systems, legal aid services, district
attorneys, city attorneys, district courts, ADR programs, mental health
services and other governmental and private service agencies. (BDR 1-
265)

In Clark and Washoe Counties, increase the filing fees in the district
and justice courts by $5 for both the plaintiff and the respondent, and
require that the increase be used, respectively, in Clark County for a
neighborhood justice center and in Washoe County for a mediation
center for child custody and visitation. Allow any other county to
increase its fees to support the establishment of a similar program of
mediation in domestic relations cases. (BDR 1-265)

Urge, i)y resolution, the Supreme Court and Judicial College to work
together to establish a specialized training program in alternative
dispute resolution for Nevada judges. (BDR R-261)

Urge, by resolution, the Supreme Court to encourage each multi-judge
judicial district to utilize their judges as settlement judges whenever
possible. (BDR R-266)

viii



REPORT TO THE 66TH SESSION OF THE NEVADA LEGISLATURE
BY THE LEGISLATIVE COMMISSION’S SUBCOMMITTEE TO STUDY
ALTERNATIVE METHODS OF RESOLVING DISPUTES

[. INTRODUCTION

Confucian thought teaches that the "optimum resolution of a dispute is
achieved by moral persuasion and agreement rather than sovereign coercion."
Many, many years later, after experience in the American judicial system,
Abraham Lincoln gave similar advice: "Discourage litigation. Persuade your
neighbors to compromise whenever you can. Point out to them how the
nominal winner is often a real loser---in fees, expenses and waste of time."

In 1989, the Nevada Legislature adopted Senate Concurrent Resolution
No. 46 which directed the Legislative Commission to study alternative methods
of resolving disputes (ADR) without formal adjudication. The need for the
study resulted from the public’s concern about the rising costs of litigation, the
growing congestion in the court system, the resulting delay in the time before
litigation is resolved, the need to enhance the public’s access to justice, and the
need to strengthen the capacity of communities and neighborhoods to resolve
conflicts before they reach the courts.

The Legislative Commission appointed a subcommittee of six legislators
to conduct the study:

Senator Sue Wagner, Chairman

Assemblyman Matthew Callister, Vice Chairman
Senator Charlie Joerg

Senator Joe Neal

Assemblyman Mike McGinness

Assemblyman Gary Sheerin

The subcommittee held its first meeting in Carson City, its second and third
meetings in Las Vegas and its final work session in Reno. The staff assigned to
the subcommittee helped the members become well versed in the myriad of
federal and state statutes which have been enacted on ADR and the many
ADR programs in use around the country. The subcommittee received
presentations from nationally recognized experts on dispute resolution, the
chief justice of the Nevada Supreme Court, Nevada district judges and justices
of the peace, representatives of the State Bar of Nevada, representatives of the
Nevada Trial Lawyers Association, professional arbitrators and mediators,
members of the Supreme Court’s Task Force on Gender Bias in the Courts,
and many other interested persons. In addition, the subcommittee viewed
several videotapes produced by the National Institute for Dispute Resolution



which illustrated several of the different methods in use around the nation to
resolve disputes without formal adjudication.

The subcommittee adopted 10 recommendations for submission to the
1991 Nevada Legislature. The conclusions and recommendations made by the
subcommittee are based upon suggestions made to the subcommittee at public
hearings and the experience and knowledge of the members of the
subcommittee.

II. BACKGROUND AND DEFINITION OF TERMS

Disputes among people have existed since the dawn of time. There is a
wide spectrum of choices of methods to resolve disputes. The earliest method
used was brute force. To the victor belonged the spoils. Modified slightly, this
practice lead to the royally accepted practice of "an eye for an eye" described
in the Bible.]  Society matured to trials by ordeal, backstepped to trial by
dueling and finally came upon trial by jury. It took 800 years to progress from
brute force to formal adjudication as the socially accepted means of resolving
disputes between individual people.

Specifically, trial by jury or ADJUDICATION is the formal giving of a
judgment and its entry as an official record. It is nonvoluntary and coercive, in
that one party can force the other to attend. The result is binding or
enforceable. A formal decision-maker is appointed. He is a neutral third
party, and generally not selected by the parties. Lawyers present proof and
rational arguments which are confined by the remedy requested and the
pertinent laws and rules. This method affords the most due process. The
decision-maker is confined by law and the evidence. There is a public forum.
And in the terminology of the industry it produces a "win/lose" situation.

Though widely used, it has been suggested that formal adjudication may
not always be the most effective or efficient way to resolve certain disputes.
Some problems that have been raised are: (1) the cost of litigation; (2) the
delay; (3) the fact that communication is limited because the parties are not
talking to each other; (4) the occasional failure to resolve the real dispute
(since you have to plead a recognized cause of action, it does not always
resolve the real problem); and (5) the severe damage to the parties’
relationship as a result of their attorneys’ adversarial skills.

When the ADR movement started across the country in the 1980’s, the
public wondered why the court dockets were crowded even though statistics
showed that 96% of the cases settle before trial anyway. The response pointed

1 Exodus 21:24; Leviticus 24:20.



out that there has been a tremendous increase in the number of cases filed,
and because there is really no incentive to get the parties together early, many
of the settlements don’t occur until shortly before the trial date. Thus, the
docket is still full.

The jurisdictions which felt the crowded courtrooms first started looking
for alternative methods of resolving the disputes. Their reasons included the
quantitative perspective to reduce congestion, delay and cost. These concerns
are most important to judges and legislators. They also wanted to encourage
community involvement in the justice system. It is important to the survival of
society as we know it for the public to maintain respect and confidence in our
Judicial system. Many people are reluctant to participate in the formal
adjudicatory process to resolve their disputes. These alternatives will facilitate
their access to a justice system they are comfortable with, Additionally, the
search for alternatives was also important from the qualitative perspective.
The undisputed evidence shows that ADR methods resolve disputes in ways
that are more satistying to the parties: there is a "win/win" result.

The spectrum of choices continues with arbitration; the evaluation
methods of summary jury trial, mini-trial and moderated settlement
conference; mediation; facilitation and conciliation; and negotiation. It is
important to define some of the more widely used terms because the methods
are not interchangeable. The alternative methods are like a bag of tools. Just
as a wrench would not be used to fix every household problem, or sand wedge
would not be used for every golf shot, every ADR method is NOT useful for
every kind of dispute. It is said that "you have to fit the forum to the fight."

ARBITRATION is a voluntary process, unless it’s contractual or ordered
by the court or the legislature. It can be binding or non-binding. The parties
usually get to choose their decision-maker. The parties advocate their own
positions, it is not limited to legal arguments and the rules of evidence usually
don’t apply. It is a structured procedure, but is less formal than trial. There is
a little less due process, but that is because the protections are not as
necessary. It is usually quicker than formal court proceedings. It can be
private or public. There is still a "win/lose" result, but there is some flexibility
in the remedy. It is widely used in commerce and labor-management disputes,
and actually dates back to the early 17th century in several communities in
New England.

The neutral EVALUATION METHODS are all voluntary, relatively
informal, non-binding and confidential. They provide a neutral evaluation of
the case usually followed by negotiation. Particularly:

Summary Jury Trial - Lawyers present an abbreviated version of their
arguments before a mock jury chosen at random from the regular jury pool.



The jury deliberates for an hour or less and returns a verdict on liability and
damages. Lawyers are free to question the jury about their verdicts and are
then encouraged to have another try at settlement,

Mini-trial - This method is used in high-stakes corporate litigation. After
limited discovery, the attorneys present their best case before a neutral advisor
and the managers of their own corporations who have authority to settle the
case. The managers then enter settlement negotiations and may call upon the
neutral advisor for his opinion as to how a court might decide the matter.
This method resulted from the realization by top management that they are in
a better position to compromise for settlement than their corporate litigators.

Moderated Settlement Conference - This method is similar to a mini-trial,
but the cases are presented to a panel of three experienced attorneys. The
panel of moderators evaluates the strengths and weaknesses of their cases and
reports their opinion to the parties who are then better able to see the true
value of their respective cases.

MEDIATION is a structured process where a third party neutral assists
the disputants to reach a negotiated settlement of their differences. Mediation
is generally voluntary. The important distinction to remember is that while
mediators may make suggestions to the parties about possible resolutions, the
mediators are not empowered, like arbitrators are, to render decisions. The
parties talk to each other about their concerns (not evidence) and the parties
themselves then decide how to resolve the dispute. It is usually a "win/win"
resolution. This greatly increases compliance with the agreement.

Lastly, there are three other broader terms that are familiar:

CONCILIATION is a general term used to describe an informal process
in which a third party tries to bring the parties to agreement by lowering
tensions, improving communications, interpreting issues and providing
technical assistance. Frequently, this is used in volatile conflicts where the
parties are unable, unwilling or unprepared to come to the table to negotiate
their differences face to face.

FACILITATION is a collaborative process where the third-party neutral
functions as a procedural expert by improving the definition of issues which
increases the likelihood that a consensus will be reached.

NEGOTIATION has been defined as "communication for the purpose of
persuasion." There is no third party helper and the goal is to "win as much as
you can."

The proponents of these alternative methods are not advocating that
ADR replace adjudication entirely. There are many cases where the parties
are less likely to push for a settlement. These types of cases require formal



adjudication. Some examples are: Serious criminal cases, constitutional 1ssues,
cases where there is a need for a precedent, where statutory interpretation is
necessary, where there is strong public interest (such as in the "Baby M" and
"Karen Quinlan" cases), where there are historical facts at issue, where a party
needs to hold the government accountable, where an open, public forum is
critical, where win/lose resolves the case or where the interests are aggressively
protected by both parties. But for the thousands of cases that do not
necessarily require formal adjudication, the subcommittee made
recommendations to ensure that these alternative methods are not forgotten.

Ifl. MANDATORY MEDIATION OF CERTAIN DOMESTIC DISPUTES

Introduction

Judges, attorneys, social workers, psychologists and other persons in
related professions are united in their belief that it is in the best interest of the
children of the parents who are divorcing that the issues of custody and
visitation be resolved in a noncombative setting. Having the court resolve
these issues only exacerbates the animosity and further deteriorates the chances
of a continuing relationship between the adults. Such a relationship is
necessary for the continued sharing of the responsibilities of raising the
children after the divorce, because decisions regarding the medical,
educational and religious needs of the children continue, Almost everyone is
familiar with the tragedies which can result from hard fought courtroom scenes
to determine custody and visitation. It is the children who are the real losers.
In fact, a majority of the states have turned to some form of ADR in domestic
relations cases, primarily mediation.?

Program Proposed for Washoe County

Several persons who made presentations to the subcommittee
recommended the establishment in Washoe County of a domestic mediation
program. It would be associated with the District Court and require the
mediation of custody and visitation issues arising in divorce cases where
children are involved. It was suggested that the program be supported by an
increase in the fees currently charged for filing a civil lawsuit.

The Washoe County pilot program would be similar to the successful
mediation program developed in Clark County several years ago which
continues to benefit the residents of Clark County. Generally, the parties to a
divorce will be referred to the program for assistance in cooperating and
developing an agreeable plan for parenting which is in their children’s best
interest. If the court deems it necessary or the parties request it, the couple

2 Meyers, S.; Gallas, G.; Hanson, R.; and Keilitz, S. (1988). Divorce Mediation in the
States: Institutionalization, Use, and Assessment. State Court Journal. Fall, p. 18.




may be referred to a private mediator who is not a part of the court’s program.
The mediator is a disinterested party who will encourage the parties to engage
in open communication, compromise and eventual resolution of the disputed
issues relating to custody or visitation. The mediation is not marital
counseling. No attempts would be made to reconcile the couple. If the couple
is not able to develop a mutually agreeable plan with the assistance of the
mediator or if serious issues exist, the court’s staff may conduct an
investigation. Upon receipt of the staff’s recommendations, the court would
make the decision for the couple.

Importance of Training Mediators

While there is a split of opinion between those who claim that domestic
mediators should have backgrounds in social work and those who prefer
attorneys to act as mediators, it is clear that the success of the program
requires the mediators (whomever they may be) to receive basic training in
mediation. Common to most mediation training is a study of conflict, its
sources and the various responses to it. Techniques for building trust and
cooperation, and for defusing conflict are taught. Skills for effective listening
and reframing issues are practiced, as are strategies for dealing with emotions.
The principles of negotiation are discussed as well as the proper sequence of
the stages of mediation: defining issues, setting the agenda for the session,
generating and assessing options, and closure. Because of the critical
relationship between the success of such a program and the quality and
training of the mediators, it was recommended to the subcommittee that
specific guidelines be set for the training of domestic mediators.

Other Elements of the Program

Several experts on mediation stated that it is crucial that mediation be
private and confidential. The participants must feel assured that what is said
during mediation will be held in confidence. The mediation process offers an
opportunity for the participants to express their emotions and interests openly
in a socially acceptable manner. The assurance that the mediation process will
keep those expressions confidential promotes trust and encourages honest
communication. Thus, it was suggested to the subcommittee that the enabling
legislation declare that all communications during the mediation sessions are
confidential and prohibits the mediator and the parties from disclosing any
statement made during mediation. To avoid any adverse effect from
unsuccessful attempts at mediation, the mediators’ reports to the court are
limited to whether the mediation was successful. No other facts may be
disclosed. This removes the possibility that one party or the other may be
labeled as "uncooperative" if a settlement is not reached.

Financial issues, such as the appropriate amount of child support or the
division of property, are not subject to mediation under the proposed program.
While there is a split of opinion on the issue, the legislative subcommittee was



convinced that the potential "trade-offs" which typically surface in divorce
negotiations, e.g. "you can have custody if you will take less alimony or child
support,” are not in the best interest of the child. The issues of custody and
visitation should be resolved in the best interest of the child without the
interference of financial concerns.

There is also a split of opinion in the dispute resolution community as to
whether domestic cases which involve a history of domestic violence should be
subject to mediation. In theory, mediation involves a disinterested party who
facilitates communication between disputing parties who are assumed to have
relatively equal bargaining power. When domestic violence is a part of the
relationship, it is argued that the persuasive strength of the battered spouse is
significantly reduced. Therefore, the possibility of covert coercion on the part
of the abuser and the lack of voluntariness on the part of the battered spouse
cause any "agreement" reached during the mediation to be questionable. On
the other hand, professional mediators have argued that with specific training
regarding the effects of domestic violence on domestic mediation they are
usually able to avoid these problems. It is also suggested that until an
impartial party investigates the allegation of domestic violence, the court is
unable to determine whether the allegation was simply made to avoid the
required mediation. The legislative subcommittee concluded that mediation is
inappropriate in a case where domestic violence is or has been a part of the
relationship.

After considering the volumes of material presented on this issue, the
subcommittee decided to recommend that the Legislature:

Create a pilot program in Washoe County for
mandatory mediation of divorce cases involving
children. The mediation will involve only issues of
custody and visitation. The program will be supported
by an increase in filing fees assessed against both
parties. The Supreme Court will assist the District
Courts in setting specific guidelines for the training of
mediators. Mediators’ reports to the court will be
limited to whether the mediation was successful or
not, no other facts may be disclosed. Allow smaller
counties to increase their filing fees in order to
institute a similar mediation program. (BDR 1-265)



V. MULTI-DOOR COURTHQUSE

Introduction

Where can the average person with no legal expertise go to find help in
solving a "dispute-oriented" problem? Perhaps her neighbor’s weeping willow
tree hangs over the fence into her yard and the branches which block most of
her driveway cause a hazard. Perhaps his landlord refuses to repair the heater
and winter is coming soon. Perhaps he just purchased a brand new
lawnmower which fell apart the first time he used it and the store manager will
not talk to him about it. Perhaps her social security checks stopped coming in
the mail and she does not know who to talk to about that. Perhaps he keeps
getting harassing telephone calls from a former girlfriend.

Many people with disputes such as those find their way to the local police
station, to the district attorney’s office, to a private attorney’s office or to a
social service agency. But most of the time, they do not find the right "door"
to handle the problem, so they are turned away. The problem was articulated
accurately by California Judge Earl Johnson in 1978:

At present, it is almost accidental if community members find
their way to an appropriate forum other than the regular courts.
Since these forums are operated by a hodgepodge of local
government agencies, neighborhood organizations and trade
associations, citizens must be very knowledgeable about community
resources to locate the right forum for their particular dispute.

In most areas, dispute-processing programs operate independently. The
agencies view initial stages of intake as clerical functions. The customers suffer
from long waits, uninformed intake workers and little assistance. They are
unaware of the panoply of community and court services that, properly
organized, might be available to them. They leave the agency frustrated, often
convinced that they are victims of the bureaucracy. Their disputes have not
been resolved, just postponed. This need for systematic review of resident’s
disputes and assignment to the appropriate forums for resolution is a key
problem in the administration of justice in America.

In response, Professor Frank Sander of Harvard Law School proposed the
use of experimental "Multi-Door Courthouse Dispute Resolution Centers" in
which civil, quasi-legal and minor criminal disputes could be diagnosed and
referred to the most appropriate dispute resolution process, including
conciliation, mediation, arbitration and adjudication, or to the local welfare
department, district attorney’s office, social security administration or mental
health agency, etc. The American Bar Association developed three
experimental Centers in Tulsa, Oklahoma, Houston, Texas and Washington,



D.C.  These experimental Centers have proven very successful. Many
communities have created similar centers which are frequently referred to as
neighborhood justice centers. Even the American Association of Retired
Persons has established similar centers where senior citizens help other
members of the community.

The Program Proposed for Clark County

With the tremendous population growth in Clark County and the mixture
of cultural and socio-economic backgrounds, the legislative study committee
recommended the establishment in Clark County of a multi-door courthouse.
The proposed multi-door program would be prepared to handle an average of
3,000 persons through its intake program annually; would administer an all-
inclusive mediation program handling approximately 1,000 hearings a year;
would provide continuous public awareness programs; and would coordinate
other services to assist the community, If it proves successful, similar programs
may be established in other counties in Nevada.

Intake and Referral

In the intake and referral component, the intake specialist attempts to
resolve the person’s complaint during the initial contact, either through
telephone discussions with the other party or by providing either or both
parties additional information. If the intake specialist cannot settle the case in
either of these ways, the specialist refers the person in the manner described
below to the most appropriate dispute resolution mechanism available and
explains the related policies and procedures. During the interview, the intake
specialist examines the characteristics of the case, such as the history and
dynamics of the conflict; existence of physical threat, use of weapons or
possible loss of property; questions of principle or of fact; and the complexity
of the issues involved. The seriousness and duration of the dispute, the
intensity of the relationship between the disputing parties and the number of
parties involved in the dispute are considered, as well as the person’s financial
status. The parties’ willingness to participate actively in the resolution of the
problem, and any previous attempts to resolve the problem are considered.
Any possible consequences relating to their actions are also discussed during
the intake interview.3

After clarifying the issues and analyzing the characteristics of the case,
the intake specialist attempts to match the dispute with the characteristics or
jurisdiction of an existing agency by considering factors such as financial
eligibility requirements; the immediate availability of services; the likelihood of
sanctions or financial compensation; the need to protect legal rights; the need
to preserve evidence or gather witnesses; and the degree of control left to the

3 Wolff, R., and Ostermeyer, M. (1988). Dispute Resoluticn Centers: Citizen Access to
Justice. Texas Bar Journal, January, pp. 51-53.




referred person once the agency addresses the problem. The intake specialist
and the person together determine the appropriate agency "door" or "doors"
through which the problem at hand may be remedied. In short, they match
the "fuss to the forum.”

Mediation through Neighborhood Justice Centers

One of the "doors" in the Multi-Door Courthouse leads to a
Neighborhood Justice Center or Dispute Resolution Center where trained
volunteers assist community members to resolve their problems through

mediation. The process often results in a mutually acceptable resolution to the
problem where both sides "win."

A neighborhood dispute often begins as a small problem and grows into a
large problem. Sometimes the identified problem can be litigated, but the
underlying issues are rarely resolved through the adversarial system. Often the
problem involves personality clashes or has its origin in such issues as cultural
or racial misunderstanding or difference over property or propriety. [f not
resolved, neighborhood disputes tend to escalate and result in harassment,
assault, theft, vandalism, or other forms of illegal, annoying or destructive
behavior. Litigation may only exacerbate the problem.

Once a case has been accepted by the mediation program and both
parties agree to participate, one or two trained mediators will be assigned to
facilitate the parties’ communication. These volunteers are selected from the
community after an assessment of their interpersonal skills. Each volunteer is
required to participate in a minimum number of hours of training in mediation
techniques, which are taught through a combination of lecture and role
playing. Upon completion of the formal training, the volunteers will work for
a period with an experienced co-mediator. Continuing seminars will be
offered by the dispute resolution center to improve the volunteers’ skills.

An average mediation hearing lasts one to three hours. Approximately
75 to 85 percent of cases mediated in similar centers across the country result
in an agreement. The written agreement or memorandum of understanding
contains only those items which the disputing parties negotiated between
themselves. The terms of the agreement are written in the disputing parties’
words. The mediators do_not resolve the dispute. They facilitate discussion,
provide structure, ask questions and assist the parties in identifying issues and
options.

Research has shown a high degree of satisfaction by the parties with
mediated agreements. Since the contents of the agreement belong to the
parties and not to the mediator, the agreement is usually perceived by both
parties as fair. Follow-up interviews in similar centers in Texas indicate that
76 percent of the mediated agreements were still working (or, if limited in

10.



application, had worked completely) 12 months after the mediation. Since the
process usually only takes 8 to 10 days from start to finish, there is also
satisfaction with the speed in which the disputes are resolved.?

Perhaps the most important point about such a program is that mediation
is contagious. Disputants gain skills in interpersonal communication through
their participation in mediation. The experience enhances their own ability to
solve future problems. Chances are that the participant will pass along to
family members the concept of resolving disputes using open communication.
Perhaps he or she may even act as a mediator in future family disputes. At
least, the disputant will be familiar with the services provided by the Multi-
door Courthouse and will refer others who need similar assistance.

The proposed program would provide these services for little or no cost.
Other states which have similar programs believe that the benefits to society as
a whole and to the overcrowded and maligned justice system far outweigh the
amount subsidized. A typical funding mechanism is an increase in the civil
filing fees for court cases. Such an increase is included in the
recommendations that the 1991 Nevada Legislature will consider.

Therefore, the subcommittee recommends that the Legislature:

Establish a pilot program in Clark County for a
neighborhood justice center to be funded by an
increase in filing fees assessed against both parties.
The center will be based on the American Bar
Association’s  program  establishing "multi-door
courthouses" to provide a forum for local, small-scale
disputes, such as landlord/tenant problems,
neighborhood disagreements and family disputes. It
will also provide an information and referral network
linking the justice courts, municipal courts, lawyer
referral systems, legal aid services, district attorneys,
city attorneys, district courts, ADR programs, mental
health services and other governmental and private
service agencies. (BDR 1-265)

4 Wolff, R., and Ostermeyer, M. (1988). Disbute Resolution Centers: Citizen Access to
Justice, Texas Bar Journal. January, pp. 51-53,
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V. FINANCIAL SUPPORT FOR THE PILOT PROGRAMS

Those who recommended that the Nevada Legislature take an active role
in creating new ADR programs acknowledged the fiscal requirements of those
programs. Several states, such as Illinois, Michigan, New Mexico, Oregon and
Texas, commit a portion of their civil filing fees to cover the costs of their
ADR programs. This allows the persons who use the civil judicial system to
pay for its improvement. So as not to penalize the person initiating the civil
actions, it was suggested to the subcommittee that both the petitioner and the
respondent be required to pay the additional fee for ADR. Assuming a $5 fee
were imposed on both parties, it was estimated that Clark County would
receive $332,000 annually and Washoe County would receive $127,000
annually.5

Therefore, the subcommittee recommends that the Legislature:

In Clark and Washoe Counties, increase the filing
fees in the district and justice courts by $5 for both
the plaintiff and the respondent, and require that the
increase be used, respectively, in Clark County for a
neighborhood justice center and in Washoe County
for a mediation center for child custody and
visitation. Allow any other county to increase its fees
to support the establishment of a similar program of
mediation in domestic relations cases. (BDR 1-265)

VI. MANDATORY ARBITRATION OF CERTAIN CLAIMS

When court-annexed arbitration of civil disputes is compared to
traditional adjudication of those cases, the differences are not many. In
arbitration, the disputants are usually represented by counsel. The
confrontation occurs in an adversarial setting. Law and evidence are presented
to a neutral decision-maker. The goal is not compromise, but for one side or
the other to prevail. The decision-maker conducts the proceeding and his
decision is usually appealable.

The main differences are that in arbitration the proceedings are less
formal and not open to the public. This allows the use of relaxed rules of
evidence, broader examination of witnesses and less restrictions on argument.
The result is a more flexible proceeding which usually brings resolution of the
dispute in a quicker, less expensive and more satisfying manner.

5 Memorandum from Jeanne L. Botts, Program Analyst, Fiscal Analysis Division, dated April
25, 1990. (Included as Appendix A.)
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While widespread use of court-annexed arbitration is still in its formative
stages, recent surveys show that courts in at least twenty-two states and the
District of Columbia use arbitration programs.6 Almost all of the programs are
mandatory in nature and most apply to civil cases for money damages up to a
specific threshold ranging from $6,000 (New York) to $150,000 (Hawaii).
Additionally, arbitration has also been adopted in at least ten federal district
courts on an experimental basis, beginning with the District Court for the
Eastern District of Pennsylvania in 1978. The studies of these programs have
concluded that court-annexed programs of arbitration divert most cases within
the programs from the regular court calender, thus alleviating crowded court
dockets.  Additionally, though the results vary, arbitration programs can
increase the speed of resolution, decrease the cost of resolving the dispute and
increase the satisfaction of the parties when compared to cases using traditional
adjudication.’

Regardless of the potential assistance that an arbitration program can give
to Nevada’s court system, it is clear that without the assistance of the Nevada
judiciary such a program will not be effective. The success of arbitration
hinges on successful management by the courts.8 The subcommittee was
encouraged at its February 1990 meeting by the presentation of Chief Justice
C. Clifton Young which indicated that the Nevada Supreme Court had
recently formed a committee to consider alternatives to traditional litigation for
resolving legal disputes.

Therefore, the subcommittee recommends that the Legislature:

Require mandatory, non-binding arbitration of all
civil actions of $25,000 or less, incorporating

6 Keilitz, Susan, BGallas, G., and Hanson, R., "State Adoption of Alternative Dispute
Resolution: Where Is It Today?* 12 State Court Journal 4 (Spring, 1988). (Included as
Appendix B.)

7 See Deborah R. Hensler, "What We Know and Don't Know about Court-Administered
Arbitration," 69 Judicature 270 (1986) (Included as Appendix C.); E. Allan Lind & J.
Shapard, Evaluation of Court-Annexed Arbitration in Three Federal District Courts,
(Washington, D.C.: Federal Judicial Center, 1983); Raymond Broderick, "Court-Annexed
Compulsory Arbitration: It Works,® 72 Judicature 217 (December/January, 1989) (Included
as Appendix D.); Allan Lind, “Arbitrating High-Stakes Cases: An Evaluation of Court-
Annexed Arbitration in a United States District Court,* (Rand Corporation, Institute

for Civil Justice, August 1990).

8 See Hanson, Roger, Gallas, G., Keilitz, S., *The Role of Management in State Court-
Annexed Arbitration,* 12 State Court Journal 14 (Spring, 1988). (Included as Appendix
E.)
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disincentives to appeal, and authorize court-ordered,
nonbinding arbitration in cases over $25,000. (BDR
3-264)

Create a system of voluntary, binding arbitration
applicable to any case. (BDR 3-264)

Require the State Bar of Nevada to establish a pool of
attorneys who will act as arbitrators without
compensation, allowing the court to set fees and
charge for arbitration in cases of over $25,000, and
allowing the court to appoint other qualified persons
to act as arbitrators. Additionally, direct the State Bar
to offer training for the arbitrators, both attorneys and
nonattorneys, administer the program and charge an
administrative fee of not more than $25 a year to all
persons who apply to be arbitrators, and require that
rules of law be used during arbitration. (BDR 3-264)

VII. MISCELLANEOUS RECOMMENDATIONS

It is common knowledge that many people are dissatisfied with the
service they receive from their attorney. The credibility of attorneys is at an
all-time low. Experts attribute this fact to a misunderstanding by attorneys of
what most customers really desire. The public wants information, inexpensive
advice and expeditious ways to resolve conflicts. When a customer brings his
problems to a lawyer, he needs holistic advice. He should be told the
alternatives available and the probable consequences so he can choose his best
option.  Generally, persons who use ADR methods, especially with the
assistance of their attorney, are satisfied with the legal process and their
attorney’s services,

Therefore, the subcommittee recommends that the Legislature:

Urge the Supreme Court of Nevada to expand
Supreme Court Rule No. 171 to require attorneys to
discuss ADR options thoroughly with each client, e.g.
advise his or her client of the methods to resolve the
dispute which are available as an alternative to
litigation and explain the advantages, including the
possible savings of time and money and other practical
considerations regarding those alternative methods.
(BDR R-263)
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The subcommittee heard many persons remark that the Nevada justice
system is performing in an admirable fashion, but that lawyers and judges are
doing their work under considerable burdens. One of the reasons for that
burden is the public’s perception of the justice system. People with any kind
of dispute tend to expect a lawyer or a judge to resolve it. But some types of
disputes are simply not appropriate for a judicial resolution, and others do not
warrant a lawyer’s time or a judge’s action. Still others may be appropriate for
a business rather than a legal decision. Unfortunately, the public has come to
expect more of the justice system than it was designed to accomplish. It was
suggested that education of the public about ADR programs is critical to the
efficient and effective use of our judicial system. If the general public is not
aware of the available options, they will continue to rely on the judicial system
to resolve all of their disputes.

Therefore, the subcommittee recommends that the Legislature:

Urge the State Bar of Nevada to inform the public
about ADR programs. (BDR R-262)

Reno, Nevada, is the home of the world renown National Judicial
College. It was suggested that since we have the College here, Nevada should
have the best trained judges in the country. Even so, only a few of Nevada’s
judges have received training in dispute resolution other than formal
adjudication. Most law schools have just recently begun teaching ADR
methods, so most attorneys and judges are not intimately familiar with the
myriad of alternative methods, the manner in which they are best used and the
enthusiasm with which other states have grown to regard them. The Dean of
the Nevada Judicial College offered to tailor a course for Nevada judges which
covers dispute resolution generally, but specifically addresses whatever ADR
programs are adopted for use in Nevada.

Therefore, the subcommittee recommends that the Legislature:

Urge the Supreme Court and Judicial College to work
together to establish a specialized training program in
alternative dispute resolution for Nevada judges.
(BDR R-261)

It is important to remember that ADR methods are not intended to
replace the existing judicial system. They are meant to supplement it and
relieve it of the disputes which do not require formal adjudication to resolve
the dispute. To ensure that the subcommittee gave every opportunity to the
Nevada judiciary to participate in this study, the subcommittee, in an unusual
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departure from customary practice, requested that several judicial districts
allow representatives from the subcommittee to attend the monthly meetings of
the district judges to hear the comments of the judges regarding the
improvement of the Nevada judicial system by the use of ADR methods which
are being used in other states. The judges did not have a unified opinion. The
individual comments can be summarized as follows:

1. If the Legislature recommends arbitration or mediation programs,
they should be attached to the court and not a separate system of private
justice.

2. The justice system needs more financial support to enable it to
run adequately, aside from any ADR programs. The courts are
overcrowded and will not be relieved without more judges, probation
officers, public defenders and other staff.

3. ADR programs will only be worthwhile if they are cheaper,
quicker and more satisfying to the disputants.

4. It is probably necessary to modify Rule 16.1 of the Nevada Rules
of Civil Procedure regarding early case conferences.

5. Washoe County would benefit from a program for the mediation
of issues regarding child custody and visitation, like the program in
existence in Clark County.

6. The jurisdiction of small claims court and justices’ court could be
raised, but adjustments would have to be made to increase the number of
judges and courts, because those courts are already overworked.

The subcommittee heard presentations about the successful use of
settlement judges in other jurisdictions.® This practice of designating one or
two judges as judges who are always available to facilitate settlement
conferences in any pending case has many advantages. It is an inexpensive
procedure, cost-effective and improves the fairness of agreements where
bargaining strength of the parties is unequal. Additionally, a judge who is
adept at this practice can provide relief to the parties from the onus of being
the "first to blink." The judge can clear out the emotional and tactical debris
" (puffing) and help the attorney give the client a realistic assessment of the
client’s case. The judge can provide an analytic focus and feedback which
may be useful if the issue goes to trial. Settlement conferences in the presence
of a judge fulfill the parties’ expectation of decision-making and resolution of

9 For example, courts in Arizona, Ohio, Oregon and Texas use settlement conferences as
one of the major components of their respective ADR programs.
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the dispute. The judge can preserve confidences and protect trial strategy
while attempting settlement.

The few disadvantages which have been cited include the fact that the
judge in a settlement conference is not able to assess the credibility of the
potential witnesses and that confidential matters may be inadvertently
disclosed. Additionally, if the judge acting as settlement judge is the same
person who will preside if the matter goes to trial, it is possible that the
settlement talks will taint the impartiality of the trial judge. Thus, many
jurisdictions assign a judge who possesses the desire and ability to act as a
settlement judge for all the cases in the district, thereby relieving the trial
judges from the possibility of becoming too familiar with the details of the case
to preside impartially.

Because the subcommittee found that the advantages of using settlement

judges far exceed the possible disadvantages, the subcommittee recommends
that the Legislature:

Urge the Supreme Court to encourage each multi-
Judge judicial district to utilize their judges as
settlement judges whenever possible. (BDR R-266)

Vill. CONCLUSION

It is important to the survival of our society that the public maintain
respect and confidence in our judicial system. Many people are reluctant to
participate in the formal adjudicatory process to resolve their disputes. The
Nevada justice system is performing in an admirable fashion, but the lawyers
and judges are doing their work under considerable burdens. One problem is
the public’s perception of the justice system. A person who is involved in a
dispute tends to expect a lawyer or a judge to resolve it. However, certain
types of disputes are simply not appropriate for a judicial resolution and many
disputes do not require formal adjudication. Many ADR programs have
successfully relieved court congestion and reduced undue cost and delay.
Added benefits of those programs are the increased access to justice and the
increased satisfaction of the parties. Regardless of the alternatives which are
made available, the Nevada Legislature and the Nevada Judiciary must work
. together to provide the residents of Nevada with an effective and efficient
system for resolving disputes.
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SUMMARY--Urges Supreme Court of Nevada and National Judicial College to establish
training program specifically for Nevada judges in alternative methods of

resolving disputes. (BDR R-261)

SENATE CONCURRENT RESOLUTION--Urging the Supreme Court of Nevada and
the National Judicial College to establish a training program specifically for Nevada

judges in alternative methods of resolving disputes.

WHEREAS, In many jurisdictions there is a strong emphasis on judicial
supervision of.litigation and judges are being assigned the active role of
guiding the progress of a case from its filing until its resolution; and

WHEREAS, As courts move from managers of litigation to managers of
resolution, it is imperative that the judges of this state be knowledgeable about
the various methods of resolving disputes; and

WHEREAS, Nevada is fortunate to be the home of the National Judicial
College which currently offers a week-long introductory course in dispute
resolution; and

WHEREAS, Nevada judges would also benefit from a shorter course which
emphasizes practical training exercises specifically tailored to Nevada law and
the Nevada judicial system; now, therefore, be it

RESOLVED BY THE SENATE OF THE STATE OF NEVADA, THE ASSEMBLY

CONCURRING, That Legislature of the State of Nevada hereby urges the
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Supreme Court and the National Judicial College to work together to establish
a specialized training program for the judges of Nevada in alternative methods
of resolving disputes in Nevada; and be it further

RESOLVED, That copies of this resolution be prepared by the Secretary of
the Senate and transmitted forthwith to the Chief Justice of the Supreme Court

and the Dean of the National Judicial College.
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SUMMARY--Urges State Bar of Nevada to inform public about alternative methods of

resolving disputes. (BDR R-262)

SENATE CONCURRENT RESOLUTION--Urging the State Bar of Nevada to inform

the public about alternative methods of resolving disputes.

WHEREAS, The State Bar of Nevada is a public corporation that governs the
legal profession in this state, subject to the approval of the Supreme Court; and

WHEREAS, Even though alternative methods of resolving disputes that serve
the best interests of the public and the court system have been used nationwide
for several years, many people are unaware of these alternatives to litigation;
and

WHEREAS, The judiciary and the other members of the legal profession
share the responsibility to ensure the delivery of quality legal services to the
public as well as ready access to fair and impartial forums that assist in the
efficient resolution of disputes; and

WHEREAS, More than 25 bar associations in the United States sponsor
activities to educate the legal profession and the public about alternative
methods of resolving disputes, their appropriate use and availability; now,
therefore, be it

RESOLVED BY THE SENATE OF THE STATE OF NEVADA, THE ASSEMBLY

CONCURRING, That the Legislature of the State of Nevada hereby urges the
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State Bar of Nevada to sponsor an ongoing program of education to inform the
public about the existence of and uses for alternative methods of resolving
disputes; and be it further

RESOLVED, That copies of this resolution be prepared by the Secretary of
the Senate and transmitted forthwith to the President of the State Bar of

Nevada and the Chief Justice of the Nevada Supreme Court.
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SUMMARY--Urges Supreme Court of Nevada to require lawyers to discuss alternative

methods of resolving disputes with clients. (BDR R-263)

SENATE CONCURRENT RESOLUTION--Urging the Supreme Court of Nevada to

require lawyers to discuss alternative methods of resolving disputes with their clients.

WHEREAS, Guiding clients to a satisfactory resolution of their disputes is the
heart of the practice of law; and
WHEREAS, Derek Bok, President of Harvard University has stated:
Over the next generation, I predict that society’s greatest
opportunities will lie in tapping human inclinations
toward collaboration and compromise rather than stirring
our proclivities for competition and rivalry. If lawyers are
not leaders in marshalling cooperation and designing
mechanisms that allow it to flourish, they will not be at
the center of the most creative social experiments of our
time; and
WHEREAS, The fact that alternative methods for resolving disputes have
proven to be efficient and equitable methods for resolving various claims is not
always known by nonlawyers who mistakenly believe that litigation is the only

viable option for resolving disputes; now, therefore, be it
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RESOLVED BY THE SENATE OF THE STATE OF NEVADA, THE ASSEMBLY
CONCURRING, That the Supreme Court of Nevada is hereby urged to expand
the Supreme Court Rules governing the legal profession to require a lawyer to
discuss with his clients the methods of resolving disputes which are available
alternatives to litigation; and be it further

RESOLVED, That a copy of this resolution be prepared and transmitted
forthwith by the Secretary of the Senate to the Chief Justice of the Supreme

Court.
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SUMMARY--Authorizes arbitration of all civil actions and requires arbitration of certain

civil actions. (BDR 3-264)

FISCAL NOTE: Effect on Local Government: No.

Effect on the State or on Industrial Insurance: No.

AN ACT relating to arbitration; authorizing arbitration of all civil actions; requiring
arbitration of certain civil actions; requiring the establishment of a program of

volunteer arbitrators; and providing other matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN

SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 38 of NRS is hereby amended by adding thereto the
provisions set forth as sections 2 and 3 of this act.

Sec. 2. Except as otherwise provided in NRS 38215, all civil actions for
damages, if the cause of action arises in the State of Nevada and the amount in
issue does not exceed $25,000, must be submitted to nonbinding arbitration in
accordance with the provisions of this chapter.

Sec. 3. 1. The State Bar of Nevada shall establish and administer a program

to provide trained volunteers to act as arbitrators.
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2. The program must require and provide training in arbitration for
attorneys and other volunteers.

3. The State Bar of Nevada may:

(a) Charge each person who applies for training as an arbitrator an
application fee of not more than 325 per year.

(b) Charge a fee to cover the cost of the training programs.

Sec. 4. NRS 38.215 is hereby amended to read as follows:

38.215 1. Except as otherwise provided in subsection 2, all civil actions for
damages for personal injury, death or property damage arising out of the
ownership, maintenance or use of a motor vehicle, where the cause of action
arises in the State of Nevada and the amount in issue does not exceed
[$15,000,] 825,000, must be submitted to arbitration, in accordance with the
provisions of NRS 38.015 to 38.205, inclusive.

2. Subsection 1 does not apply to civil actions within the jurisdiction of the
district court of a judicial district in which a program of mandatory arbitration
is in effect.

Sec. 5. NRS 38.255 is hereby amended to read as follows:

38.255 1. [Upon petition by the district court of any judicial district or on
its own initiative, the] The supreme court [may] shall adopt rules which
provide guidelines for the establishment by a district court of a [voluntary or

mandatory program for the arbitration of civil actions.] :
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(a) Mandatory program for the arbitration of civil actions pursuant to section
2 of this act.

(b) Voluntary program for the arbitration of civil actions if the cause of
action arises in the State of Nevada and the amount in issue exceeds 325,000.

(c) Voluntary program for the use of binding arbitration in all civil actions.

2. The rules must provide that the district court of any judicial district [may
establish a program pursuant thereto,] :

(a) Shall establish programs pursuant to paragraphs (a), (b) and (c) of
subsection 1, subject to the limitations of the budgets of the counties within the
jurisdiction of the court.

(b) May set fees and charge parties for arbitration if the amount in issue
exceeds $25,000.

3. The rules must exclude the following from any program of mandatory
arbitration:

(a) Actions in which the amount in issue, excluding attorney’s fees, interest
and court costs, is more than [$15,000,] 325,000 or less than the maximum
jurisdictional amounts specified in NRS 4.370 and 73.010;

(b) Class actions;

(c) Actions in equity;

(d) Actions concerning the title to real estate;

(e) Probate actions; and

(f) Appeals from courts of limited jurisdiction.
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4. The rules must include [guidelines] :

(a) Guidelines for the award of attorney’s fees and the costs of the

arbitration [and] ;
(b) Disincentives to appeal; and

(¢) Provisions for trial upon the exercise by either party of his right to a trial

anew after the arbitration.

Sec. 6. This act becomes effective on January 1, 1992,
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SUMMARY--Creates pilot programs in certain counties for mediation of certain issues in
domestic relations cases and establishment of neighborhood justice center.

(BDR 1-265)

FISCAL NOTE: Effect on Local Government: No.

Effect on the State or on Industrial Insurance: No.

AN ACT relating to alternative methods of resolving disputes; requiring the establishment of
a program of mandatory mediation of certain issues in domestic relations cases in
certain counties; requiring the establishment of a neighborhood justice center in
certain counties; requiring the collection in larger counties of an additional fee for
the filing of civil actions and responses thereto for the support of certain programs;

and providing other matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN

SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 3 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. In a county whose population is more than 100,000 and less than 400,000,
the district court shall establish by rule approved by the supreme court a

program of mandatory mediation in- cases which involve the custody or
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visitation of a child. A district court in a county whose population is 100,000 or
less may establish such a program in the same manner.

2. The program must:

(a) Require the impartial mediation of the issues of custody and visitation
and any other nonfinancial issue deemed appropriate by the court.

(b) Allow the court to exclude a case from the program for good cause
shown, including a showing of a history of child abuse or domestic violence by
one of the parties, ongoing private mediation or residency of one of the parties
out of the jurisdiction of the court.

(c) Provide standards for the training of the mediators assigned to cases
pursuant to the rule, including but not limited to:

(1) Minimum educational requirements;

(2) Minimum requirements for training in the procedural aspects of
mediation and the interpersohal skills necessary to act as a mediator;

(3) A minimum period of apprenticeship for persons who have not previously
acted as domestic mediators;

(4) Minimum requirements for continuing education; and

(5) Procedures to ensure that potential mediators understand the high
standard of ethics and confidentiality related to their participation in the
program.

(d) Prohibit the mediator from reporting to the court any information about

the mediation other than whether the mediation was successful or not.
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(e) Establish a sliding schedule of fees for participation in the program based
on the client’s ability to pay.

(f) Provide for the acceptance of gifts and grants offered in support of the
program.

(8) Allow the court to refer the parties to a private mediator for assistance in
resolving the issues.

3. The costs of the program must be paid from the account for dispute
resolution in the county general fund. All fees, gifts and grants collected
pursuant to this section must be deposited in the account.

4. The district court in any county which has established a program pursuant
to this section shall submit a report to the director of the legislative counsel
bureau for distribution to each regular session of the legislature on or before
March 1 of each odd-numbered year. The report must include a summary of the
number and type of cases mediated and resolved by the program during the
previous biennium, the fees collected by the program and any gifts or grants
received by the court to support the program. The report must also contain
suggestions for any necessary legislation to improve the effectiveness and
efficiency of the program.

5. This section does not prohibit a court from referring a financial or other
Issue to a special master or other person for assistance in resolving the dispute.

Sec. 2. Chapter 4 of NRS is hereby amended by adding thereto a new

section to read as follows:
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1. In a county whose population is 100,000 or more, the justice of the peace
shall, on the commencement of any action or proceeding in the justices’ court
for which a fee is required, and on the answer or appearance of any defendant
in any such action or proceeding for which a fee is required, charge and collect
a fee of 85 from the party commencing, answering or appearing in the action
or proceeding. These fees are in addition to any other fee required by law.

2. On or before the first Monday of each month, the justice of the peace
shall pay over to the county treasurer the amount of all fees collected by him
pursuant to subsection 1 for credit to an account for dispute resolution in the
county general fund. The money in that account must not be used for purposes
other than the program established pursuant to section 1 or 8 of this act.

3. The board of county commissioners of any other county may impose by
ordinance an additional filing fee of not more than 35 to be paid on the
commencement of any action or proceeding in the justices’ court for which a
fee is required and on the filing of any answer or appearance in any such action
or proceeding for which a fee is required. On or before the fifth day of each
month, in a county where this fee has been imposed, the justice of the peace
shall account for and pay over to the county treasurer all fees collected during
the preceding month pursuant to this subsection for credit to an account for
dispute resolution in the county general fund. The money in the account must
be used only to support a program established in accordance with section 1 of

this act.
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Sec. 3. NRS 4.080 is hereby amended to read as follows:

4.080 No other fees [shall] may be charged by justices of the peace than
those specifically set forth in [NRS 4.060, nor shall] this chapter, nor may fees
be charged for any other services than those mentioned in [those sections.] this
chapter.

Sec. 4. NRS 4.100 is hereby amended to read as follows:

4100 1. On the 1lst Mondays of January, April, July and October, the
justices of the peace who receive fees [under] pursuant to the provisions of
NRS 4.060 and section 2 of this act shall make out and file with the boards of
county commissioners of their several counties a full and correct statement
under oath of all fees or compensation, of whatever nature or kind, received in
their several official capacities during the preceding 3 months. In the statement
they shall set forth the cause in which, and the services for which, such fees or
compensation were received.

2. [Nothing in this section shall be so construed as to] This section does not
require personal attendance in filing statements, which may be transmitted by
mail or otherwise directed to the clerk of the board of county commissioners.

Sec. 5. NRS 4.140 is hereby amended to read as follows:

4.140 All fees prescribed in NRS 4.060 [shall be payable] and section 2 of
this act must be paid in advance, if demanded. If a justice of the peace [shall
not have] has not received any or all of his fees, which [may be] are due him

for services rendered by him in any suit or proceedings, he may have execution
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therefor in his own name against the party [or parties] from whom they are
due, to be issued from the court where the action is pending, upon the order
of the justice of the peace or court upon affidavit filed.

Sec. 6. Chapter 19 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. In a county whose population is 100,000 or more, the county clerk shall,
on the commencement of any civil action or proceeding in the district court for
which a filing fee is required, and on the filing of any answer or appearance in
any such action or proceeding for which a filihg fee is required, charge and
collect a fee of $5 from the party commencing, answering or appearing in the
action or proceeding. These fees are in addition to any other fee required by
law.

2. On or before the first Monday of each month the county clerk shall pay
over (o the county ireasurer the amount of all fees collected by him pursuant to
subsection 1 for use in a program established in accordance with section 1 or 8
of this act.

3. The board of county commissioners of any other county may impose by
ordinance an additional filing fee of not more than 35 to be paid on the
commencement of any civil action or proceeding in the district court for which
a filing fee is required and on the filing of any answer or appearance in any
such action or proceeding for which a filing fee is required. On or before the

fifth day of each month, in a county where this fee has been imposed, the
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county clerk shall account for and pay over to the county treasurer all fees
collected during the preceding month pursuant to this subsection for credit to an
account for dispute resolution in the county general fund. The money in the
account must be used only to support a program established in accordance with
section 1 of this act.

Sec. 7. Chapter 48 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. A meeting held to further the resolution of a dispute may be closed at the
discretion of the mediator.

2. The proceedings of the mediation session must be regarded as settlement
negotiations, and no admission, representation or statement made during the
session, not otherwise discoverable or obtainable, is admissible as evidence or
subject to discovery.

3. A mediator is not subject to civil process requiring the disclosure of any
matter discussed during the mediation proceedings.

Sec. 8. Chapter 244 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. In a county whose population is more than 400,000, the board of county
commissioners shall establish a neighborhood justice center. The center must be
closely modeled after the program established by the American Bar Association
for multi-door courthouses for the resolution of disputes.

2. The center must provide, at no charge:
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(a) A forum for the impartial mediation of minor disputes including, but not
limited to, disputes between landlord and tenant, neighbors, family members,
local businesses and their customers, governmental agencies and their clients.

(b) A system of providing, information concerning the resolution of disputes
and the services available in the community.

(¢) An efficient and effective referral system which assists in the resolution of
disputes and otherwise guides the client to the appropriate public or private
agency to assist in the resolution of the particular dispute, including referrals to
the justices of the peace, municipal courts, lawyer referral systems, legal aid
services, district attorney, city attorneys, district courts, mental health services,
other alternative methods of resolving disputes and other governmental and
private services.

3. The center must be supported from the money in the account for dispute
resolution in the county general fund and any gifts or grants received by the
county for the support of the center.

4. The board of county commissioners shall submit a report to the director
of the legislative counsel bureau for distribution to each regular session of the
legislature on or before March 1 of each odd-numbered year. The report must
include a summary of the number and type of cases mediated, referred and
resolved by the center during the previous biennium. The report must also
contain suggestions for any necessary legislation to improve the effectiveness

and efficiency of the center.
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Sec. 9. 1. This act becomes effective on July 1, 1991,

2. The amendatory provisions of this act expire by limitation on June 30,
1995, |

3. The programs required to be established pursuant to sections 1 and 8

must be operational on or before January 1, 1992.
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SUMMARY--Urges Nevada Supreme Court to encourage district judges to take active role in

achieving negotiated settlement of cases. (BDR R-266)

SENATE CONCURRENT RESOLUTION--Urging the Nevada Supreme Court to

encourage district judges to use the various techniques available to assist in achieving

negotiated settlements.

WHEREAS, Although statistics from the American Bar Association indicate
only 4 percent of the filed civil cases are tried by a jury while 96 percent of the
cases are settled, litigants incur needless expense and courts experience
crowded dockets because most cases are not settled until they are "on the
court house steps," immediately before the jury trial is scheduled; and

WHEREAS, The strict rules of evidence, which limit the information that may
be considered, usually cause the verdict in a trial to be less satisfying and just
than would be the resuit of a freely negotiated settlement which allowed
consideration of all issues and facts actually affecting the parties’ dispute; and

WHEREAS, In many jurisdictions there is a strong emphasis on judicial
supervision of litigation and judges are assigned the task of guiding cases to
negotiated settlement; and

WHEREAS, A settlement conference is a judicially supervised and flexible
procedure in the litigation process that combines elements of active judicial

administration, sound case management and negotiation for the purpose of
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ending a lawsuit by compromise and settlement whenever appropriate; now,
therefore, be it

RESOLVED BY THE SENATE OF THE STATE OF NEVADA, THE ASSEMBLY
CONCURRING, That the Legislature of the State of Nevada hereby urges the
Nevada Supreme Court to encourage the district judges of this state to be
trained in the various techniques used to achieve negotiated settlements; and
be it further

RESOLVED, That each district judge be encouraged to take an active role in
achieving negotiated settlements; and be it further

RESOLVED, That each multi-judge judicial district be encouraged to assign
one or more of its judges to act specifically as a settlement judge for the cases
pending in that district; and be it further

RESOLVED, That a copy of this resolution be prepared by the Secretary of
the Senate and transmitted forthwith to the Chief Justice of the Supreme

Court.
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April 25, 1990

MEMORANDUM

TO: Don Williams, Principal Research Analyst
Research Division

FROM: Jeanne L. Botts, Program Analyst,
Fiscal Analysis Division Pt

SUBJECT: Estimates of Proposed Civil Action Fee by County

On the attached worksheet are estimates of revenue to be generated within each
county from the $5.00 fee proposed to be assessed against each party in civil actions
(generally $10.00 per case) to fund pilot projects in alternative methods of resolving
disputes. Annually, Clark County might expect to collect $332,000 and Washoe
County could anticipate collecting $127,000 for pilot projects. .

Estimates of revenue from civil actions at the district court level are based upon an
average of deposits of civil action fees made by each county to the state general fund
over the last two fiscal years. Estimates of revenue to be collected from civil actions
at the justice court level are less reliable since the state is not currently collecting
civil action fees from those courts. I telephoned the justice courts in Washoe and
Clark counties to find the number of civil actions filed annually; however, estimates
for other counties are based upon each county’s proportion of deposits of civil action
fees collected at the district court level in relationship to the number of civil actions
for which fees were collected in justice courts in Washoe and Clark.

Total fees from the fifteen smaller counties are estimated to be less than $56,000;
therefore, it is not likely projects will be started in any but the two most populated
counties.

If you need more information, please call.
jlb Civil Action Fee/nm

RESEARCH
cc: Kim Morgan e
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R2Y

Estimates of Revenue for Alternative Dispute Resolution Projects to be Generated from Increasing Civil Action Fees

DISTRICT COURT LEVEL: x 1) . JUSTICE COURT LEVEL»%x (2) TOTAL FEES
By County 2-Yoar No. of Estim. Fees Percent . Estim. No. Eetim. Fees ESTIMATED
FY 87-88 FY 86-09 AvVer age Cages at $10/cave of Total . of Cases at $10/cave (1)+(2)
Clark $568, 3684 $583,328 $585,656 18,306 $183,000 64.17% . 14,940 $145,400 $332,480
Washoe $215,774 $240,580 $228,177 7,131 $71,305 24,99% . 5,590 $55,900 $127,205
Other Counties: .
Carson City $14,400 $16,160 $15,260 478 $4,775 1.67% . 385 $3,863 $8,638
Churchill $4,128 $4,256 4,192 131 $1,310 0.46% . 106 $1,060 $2,370
Douglas $43,008 $25,942 $34,475 1,077 $10,773 3.78% . 872 $8,715 $19,489
Elko $18,880 $12,768 $15,824 495 $4,945 1.73% . 400 $4,000 $6,945
Eemeralda $830 $170 $500 16 $156 0.05% . 13 $126 $263
Eureka $416 $264 $340 11 $106 0.04% . =] $36 $192
Humboldt $5,088 $4,000 $4,544 142 $1,420 0.50% . 115 $1,149 $2,569
Lander $1,056 $1,312 $1,184 X7 $370 0.13% . 30 $299 $669
Lincoln . $1,396 $838 $1,117 35 $349 0.12% ., 8 $2682 $631
Lyon $7,996 $8,201 $8,100 253 $2,531 0.89% . 205 $2,048 $4,579
Mineral $2,564 $2,592 $2,578 a1 $006 0.28% . 65 $652 $1,457
Nye $5,536 $4,925 $5,231 163 $1,635 0.57% . 132 $1,322 $2,957
Pershing $1,162 $768 $965 30 $302 0.11% . 24 $244 $546
Storey $1,113 $516 $615 25 $255 0.09% . 21 $206 $460
white Pine $4,064 $3,540 $3,802 119 $1,1688 0.42% . 96 $961 $2,149
Subtotal . o v e e s e
Other Counties $111,639 $86,252 $96,946 3,092 $30,920 10.84% . 2,501 $25,013 $55,934
Total All Counties $915,797 $910, 160 $912,979 $28,531 $285,306 100.00% . 23,03 $230,313 $515,619

* District court cases calculated from actual deposite to the state general fund of civil action fees.
*x Justice court estimates calculated from actual number of cases in two largest counties last year and proportional estimates for other counties.

23-Apr-90
LCB:CIVACTFE.wkl
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he adoption of innovative pro-
grams over time can be plotted on
agraphasa J-curve. Atfirst, afew
pioneers conduct pilot programs. These
programs are represented at the base of the
curve. If these initial experiments are
positive and are effectively presented to
others, a few more adopt and refine the
initial experiments, and the curve rises
somewhat, but the programs remain
largely ignored by the rest of the
population, which may be skeptical, im-
mersed in day-to-day responsibilities, or
engaged in other experiments or reforms.
These other efforts may be related to the
innovation or they may address other
concerns. After the refined experiments
prove successful, the total population re-
alizes their impact. The innovation—
now a tested program—is then adopted by
the larger group. The adoption rate in-
creases exponentially, forming the rising
stem of the J-curve.

This view of the diffusion of innova-
tion is both a useful description and a
policy guide regarding the adoption of
alternative dispute resolution (ADR) pro-
grams. The guidance comes in the form of
questions that ADR practitioners and
court administrators can ask to illuminate
their circumstances. Where do we stand
on the J-curve! Are we at the beginning
of the process—the base of the curve—
where uncertainty exists about whether
ADR'’s promised benefits can be achieved?
Are we refining an experimental and
innovative product, with the adoption
curve rising only gradually? Or, infact, are
ADR programs well on their way to reach-
ing the larger population, with the rate of
adoption swiftly rising?

EDITOR'S NOTE: This research was sup-
ported by a grant from the National Institute
for Dispute Resolution (NIDR). The views
expressed in this article are those of the au-
thors and do not necessarily represent the
policies of NIDR.

Susan Keilitz is a staff attorney with the
National Center for State Courts. Dr. Geoff
Gallas is divector of research and special
services with the National Center for State
Courts. Dr. Roger Hanson is currendy a
visiting scholar with the National Center.
Ternon Burton, a student at the Marshall-
Wythe School of Law, College of William
and Mary, helped conduct the survey upon
which this article is based.
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Proponents of ADR have made strong
claims about how the efficiency and qual-
ity of justice might be improved by pro-
cessing disputes outside the adversarial
arena of the court: mediared settlements
are longer lasting than court decisions,
disputants have greater access to justice;
long court delays are avoided; disputants
can assess the strengths and weaknesses of
their cases more realistically; disputants
feel that their claims have been
adequately addressed by ADR proce-
dures.! If ADR fulfills these promises, it

The claim is
frequently heard
that alternative

dispute resolution
programs have
grown
substantially and
extended widely
into the state
courts.

will be widely adopted and provide sub-
stantial benefits for the courts and the
public. Widespread adoption will turn
ADR into a proven innovation and a
proven innovation into settled and meri-
rorious policy.

On the otherhand, if ADR benefitsthe
courts only marginally, the ADR move-
ment will slow, or worse, ADR will be used
extensively and will replace an estab-
lished process with an imperfect and in-
adequarte substitute.

ADR is intended to overcome defi-
ciencies in the justice system and provide
a superior, more-accessible process than
traditional court processes. Therefore, its
level of acceptance should be measured by
comparing the number and nature of ju-
risdictions that have adopted ADR to the
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total number of jurisdictions that could
adopt ADR.

How far has the alternative dispute
resolution movement penetrated the
2,253 state courts of general jurisdiction
and 13,231 state courts of limited jurisdic-
tion in the United States? Previously,
Deborah Hensler estimated that court-
annexed arbitration programs operated in
200 trial courts.” If her estimate is correct,
then the number of courts with arbitra-
tion programs isstill very small, and we are
clearly in the pioneering stage with much
more innovation, experimentation, and
refinement yet to come.

The claim is frequently heard that
alternative dispute resolution programs
have grown substantially and extended
widely into the state courts. Statistics on
the total number of programs nationwide
are generally cited as evidence of this
diffusion pattem.’ Furthermore, nation-
wide figures are interpreted as a sign that
altemnative dispute resolution programs
are meeting an unfulfilled need* Yer,
despite the fact that the number of pro-
grams nationwide has increased in a rela-
tively short period of time, it is important
to examine the diffusion of ADR programs
in the court in reference to the total po-
tential field of adoption.

Through survey research supported by
the Conference of State Court Adminis-
trators (COSCA) and funded by the Na-
tional Institute for Dispute Resolution
(NIDR), we have charted the ADR
movement’s progress state by state and
within the states where it has taken hold.
These data, gathered from all fifty states
and the District of Columbia, help to put
various statements about the spread of
alternative dispute resolution into per-
spective: How many states have pro-
grams! In states where programs exist, do
they encompass almost all, mest, some, or
afew jurisdictions? Does program eligibil -
ity tend to target a full or limited range of
cases!’

This article will explore these ques-
tions. After describing our survey’s meth-
odology and findings, we draw some broad
conclusions about where the ADR move-
ment is today and what sorts of issues need
examination and greater resolution be-
fore the diffusion process can accelerare.

Survey design

In 1986 the Conference of State Court
Administrators (COSCA), seeing the



need for court managers to have a clearer
picture of the extent to which individual
states had adopted ADR programs, formed
a committee on altemative dispute reso-
lution (known as the ADR Committee).’
COSCA charged the ADR Committee
with analyzing the growth, use, accep-
tance, and effects of ADR programs.

Because no study had fully reported
the extent of ADR adoption in the state
courts, the ADR Committee decided first
to survey each state court administrative
office for a list and description of all ADR
programs operating in each state. Two
considerations led the ADR Committee to
reason that the state court administrator’s
familiarity with ADR programs would
serve as a barometer of the influence the
ADR movement has in individual state
court systems. First, in states where court
administration is for the most part cen-
tralized, state court administrators should
be aware of all court-related programs
because the administrators would likely
have played a major role in any decisions
to introduce ADR. Second, because most
ADR programs rely, at least in part, on the
courts for referrals or require some coop-
eration with the court, organizations or
agencies wishing to initiate ADR pro-
grams would most likely contact the state
court administrator’s office at some point
in their planning process.

In January 1987, COSCA members
were mailed a questionnaire soliciting
information about the number, identity,
and characreristics of court-annexed arbi-
tration and other ADR programs in their
states. Court-annexed arbitration was
distinquished from other ADR programs
because at the time of the survey, court-
annexed arbitration had experienced a
growth spurt, and state court administra-
tors had become particularly interested in
its promise and effects.®

Follow-up phone calls were made to
each state that had identified ADR pro-
grams. The questionnaire and follow-up
calls were designed to capture the follow-
ing information about ADR programs in
each state:

* type(s) of ADR programs;

* jurisdictions in which programs
operate;

* when and by whom the programs
were initiated;

® citations to authorizing starutes or
court rules;

* types of cases eligible for the pro-

grams;

Table 1
Characteristics of State Court-Annexed Arbitration Programs

State Dollar Limits Case Types Statewide Mandatory
Arizona Varies Civil X
California $50,000 Civil X X
Colorado $50,000 Civil X
Connecticut $15,000 Civil

District of Columbia* No Limit

District of Columbia* $50.000 Civil X
Delaware $30,000 Civil X
Florida No Limit Civil

Georgia $25,000 Civil X
Hawaii $150,000 Tors X
Illinois $15,000 Civil X
Louisiana $2,000 Small Claims X

Michigan No Limit Civil

Minnesota . $50,000 Civil X
Nevada $3,000 Motor Vehicle Damage X
New Hampshire No Limit Civil

New Jersey $15,000 Automobile Torts X X
New York $6,000 Civil X X
North Carolina $15,000 Civil X
Ohio Varies Civil Varies
Oregon $15,000 Civil X
Pennsylvania $20.000 Civil X X
Washington $25,000 Civil X

*The Disaict of Colurnbia has both a mandatory and a voluntary program.

¢ whether program participation is
mandatory or voluntary;
® descriptive materials and evalu-

ation studies that could be made

available; and
¢ whether the program was consid-

ered exemplary.

Tocomplete the picture of the number
and characteristics of ADR programs, the
American Bar Association Dispute Resolu-
tion Directory 1986-87 and other sources
were reviewed.” The discussion of the
survey findings and the conclusions
drawn below are based on all of these
information sources.

Findings

State court administrators in forty-four
states, the District of Columbia, and
Puerto Rico reported 458 operating alter-
native dispute resolution programs.? The
types of ADR programs ranged from man-
datory, court-annexed arbitration and
mediation programs to statutory provi-
sions for discretionary referral processes.

60.

The type of cases that the various ADR
programs treat include minor criminal
and some felony charges and many types
of civil disputes. As discussed below,
court-annexed arbitration and other ADR
processes are concentrated in a few states;
most states with court-annexed arbitra-
tion do not have statewide programs, and
where court-annexed arbitration is state-
wide, limits on dollar amounts and case
types restrict the scope of the programs.’

ADOPTION OF

COURT-ANNEXED ARBITRATION
The survey indicated that court-annexed
arbitration programs operate in courts in
twenty-two states and the District of
Columbia.!® Table 1 lists the states with
court-annexed arbitration programs, in-
chding program dollar limits, eligible
cases, whether the programs operate
statewide, and whether the programs are
mandatory. Programs are mandatory in
nineteen of twenty-three jurisdictions
programs, and most programs apply to
civil cases for money damages up to speci-
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Number
of states

30+

25 S )

21T

15 1+

10 +—

Table 2

Distribution of States and the District of Columbia According to
the Number of Trial Courts with Court-Annexed Arbitration Programs!

West Virginia
Wisconsin

- Wyoming

Connecticut

Delaware
Hiinos
North Carolina

California
District of 1
Columbia

Colorado
New Jersey -
New York

Pennsylvania

Washingon ~

Vermont

Michi
Ohio
Om

Georgia
Hawaii
M
1

vehicle damage program is seldomly used.

2 3

Number of Trial Courts with Court-Annexed Programs

1  The number of states does not equial 51 because South Dakoea’s arbitration program is an appellate sectlement program and Nevada's motoe

2 Florida's legistature authorized court-annexed arbitration after the survey was completed.

4 or more Satewide

fied limits. The upper limits on manda-
tory programs range from a low of $6,000
in New York to $150,000 in Hawaii, but
most upper boundaries lie somewhere
berween $15,000 and $50,000. New
Hampshire’s mandatory program has no
limits. A few court-annexed arbitration
programs are voluntary. For example, the
District of Columbia has a voluntary arbi-
tration program and an experimental,
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one-year mandatory program for cases up
o $50,000; Califomnia and Minnesota
allow the parties to stipulate to submit
their case to arbitration regardless of the
amount in CONtroversy.

In several states, court-annexed arbi-
tration programs operate for only particu-
lar types of civil cases. For example, Lou-
isiana has a voluntary program for small
claims under $2,000, and the Vermont

61.

legislature has authorized voluntary arbi-
tration of medical malpractice claims. A
Nevada statute mandates arbitration of
claims of $3,000 or less for damage invalv-
ing motor vehicles, and the South Dakota
Code allows voluntary appellate settle-
ment conferences for workers compensa-
tion, domestic relations, and money
judgement cases as well as administrative
appeals. In addition to its mandatory



arbitration program, Delaware operates
an arbitration program for matters related
to family law.

Although court-annexed arbitration
programs operate in nearly half the states,
the adoption of court-annexed arbitra-
tion programs has been by no means uni-
form, and program characteristics vary
widely across the states. One striking
observation is that program adoption
tends to encompass a limited percentage
of jurisdictions in each state. As Table 2
illustrates, six states (California, Louisi-
ana, New Jersey, New York, Pennsylva-
nia, and Vermont) and the District of
Columbia have programs operating state-
wide; five states (Arizona, Delaware,
Georgia, Minnesota, and New Hamp-
shire) have programs in only one or two
jurisdictions; and two states (North Caro-
lina and [llinois) have experimental pro-
grams underway or planned in only three
counties.

Court-annexed arbitration has been
adopted statewide in four highly popu-
lated states, but in many large states, such
as Texas and Massachusetts, the process is
not used at all. A few large cities (Phoe-
nix, Atlanta, and Minneapolis) have
programs, but in other major metropoli-
tan areas (for example, Chicago and Bos-
ton) court-annexed arbitration has not
been employed. This irregular partern of
adoption in large cities is well illustrated
in Colorado. There, an expetiment has
just begun with programs in eight jurisdic-
tions, but Denver and Colorado Springs,
which have the state’s two largest court
caseloads, are not included.

The scope of court-annexed arbitra-
tion programs is also limited by the limits
on dollar amounts and case types that
many states have established. Table 3
presents selected characteristics of state-
wide arbitration programs. It shows that
five of the six states that have shown a
strong commitment to court-annexed
arbitration by implementing statewide
programs have not set jurisdictional limits
at a level sufficient to cast the widest net.
In New York, although all civil cases are
covered by arbitration, upper monetary
limits ($6,000) are the lowest of all man-
datory arbitration programs in the coun-
try. New Jersey's automobile arbitration
program, which handles personal injury
claims not exceeding $15,000 for non-
economic losses arising from automobile
negligence, was only recently expanded
to include nonautomobile torts in several

Table 3
Characteristics of Programs in States with
Statewide Alternative Dispute Resolution Programs

State

Dollar Limit Types of Cases Selection
California $50,000 All Civil Mandatory
District of Columbia $50.000 All Civil Mandatory
Louisiana $2,000 Small Claims Voluntary
New Jersey $15,000 Auromobile
(nomeconomic losses) Mandatory
New York $6.000 All Civil Mandatory
Pennsylvania $20,000 Tort, Contract Mandatory
Vermont No Limit Medical Malpractice Voluntary

counties. Louisiana’s arbitration program
applies only to small claims cases under
$2,000, and Vermont’s program covers
only medical malpractice claims. Finally,
Pennsylvania's court-annexed arbitra-
tion initiative, although the country’s
oldest and most well known, limits pro-
gram eligibility to civil cases involving
$20,000 or less.

Generally, in states where program
limits are higher, programs have not been
implemented statewide. For instance,
Minnesota’s only mandatory court-an-
nexed arbitration program has a $50,000
limit (although an experimental volun-
tary program has no limits), and New
Hampshire’s program, which operates in
only two counties, sets no monetary lim-
its. Hawaii's program, which covers per-
sonal injury and property damage torts,
has the highest monetary limit at
$150,000. California, which recently
raised its statewide judicial arbitration
program limits to $50,000, is an exception
to this pattem.

In summary, the use of court-annexed
arbitration tends to be concentrated in a
small number of more-populated. states.
Only a few states have implemented pro-
grams statewide, and those programs have
been designed to deal with only a limited
portion of the court’s caseload. Hence,
the distribution of court-annexed arbitra-
tion adoption among the states suggests
that its acceptance is tentative.

USE OF OTHER ADR PROGRAMS

All but ten state court administrators
identified some type of alternative dispute
resolution program other than cour-
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annexed arbitration operating in their
state. A total of 306 such programs were
reported, the bulk of which were media-
tion programs. The range of cases medi-
ated include domestic relations, con-
tracts, small claims, motor vehicle, envi-
ronmental disputes, misdemeanors, juve-
nile delinquency, neighborthood con-
flicts, and consumer-merchant, farmer-
creditor, landlord-tenant, and employer-
employee conflicts. Other reported ADR
methods were pretrial sertlement, sum-
mary jury trials, and medical malpractice
screening.

As we noted above, the ABA Dispute
Resolution Directory provided additional
information regarding the extent of ADR
adoption and program characteristics. By
combining our survey findings with the
programs profiled in the ABA Dispute
Resolution Directory, we estimate that the
total number of ADR programs, excluding
court-annexed arbitration, is 500."! Al-
though this number initially suggests that
the ADR movement is a growth industry,
a different picture emerges when one
examines changes in the number of new
ADR programs. According to one re-
searcher, after steady growth since 1975,
the number of new programs began to
drop off in 1984 and had declined to a
total of five in 1985."* The ABA Dispute
Resolution Divectory, published in 1986,
indicares that only seventeen ADR pro-
grams had been initiated in the yearand a
half prior to publication, whereas fifty-
eight programs began operations during
the preceding eighteen months.”

Reports of national statistics about
ADR programs also fail to support the
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Table 4
Distribution of States According to

Number of ADR Programs Reported in Survey
(Court-Annexed Programs Not Included)
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of states
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conclusion that ADR is being widely
adopted across the country. Asis the case
with court-annexed arbitration, not all
states have embraced ADR programs to
the same degree. For example, of the 279
ADR programs profiled in the ABA Dispute
Resolution Directory, 118, or 42 percent,
were concentrated in four states (Califor-
nia, Florida, Massachusetts, and New
York). As Table 4 indicates, our survey
also found high concentrations of pro-
grams in a few states (e.g., Florida, New
York, Oklahoma, and North Carolina)
and relatively few programs in the major-
ity of states. This lack of uniform adop-
tion comes as no surprise given the diver-
sity of state judicial systems, the varying
economic and social conditions of the
states, and the differences in the size of the
population. Notwithstanding the inher-
ent demographic diversity among the
states, however, differences in ADR adop-
tion across the states cannot be explained
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by demographics alone.™

For example, population size clearly
does not account for differences in the
level of ADR adoption. As reviewed
above, most ADR programs profiled in the
ABA Dispute Resolution Directory are in
only four states. These states, California,
New York, Florida, and Massachusetts,
rank first, second, fourth, and twelfth
respectively in population. However,
many other states with higher populations
than Massachusetrs have relarively few
ADR programs.

On the other hand, some states with
moderate or small populations have
considerable ADR activity. Hawaii, for
example, has five mediation programs and
wo ADR research programs in addition to
its mandatory court-annexed arbitration
program. Maryland reported eight ADR
prograrns in our survey, and the District of
Columbia’s multi-door courthouse offers
six ADR programs. Finally, in Minnesota,

63.

whose population ranks twentieth,
eighteen ADR programs operate in addi-
tion to a court-annexed arbitration pro-
gram in Hennepin County (Minneapo-
lis).

The distincrion berween utban and
rural environments also does not serve as
a reliable predictor of ADR adoption.
Chicago, for example, reportedly has only
one ADR program—a neighborhood jus-
tice centet, which, according to the ABA
Dispute Resolution Divectory, scheduled
200 cases and, of those, mediated only 85.
Boston, on the other hand, has five ADR
programs, while Miami, with two pro-
grams that resolve neighborhood dis-
putes, falls berween Chicago and Boston
in the number of programs. One of
Miami's programs, the Citizen's Settle-
ment Program, schedules 1900 cases an-
nually and mediates 700. And while
many rural states have little ADR activity,
in North Carolina and Oklahoma, two



predominantly rural states, major ADR
initiatives are under way.

While, for most types of cases, the
adoption of ADR programs has been ten-
tative and uneven, ADR programs appear
to have found widespread acceprance in
the domestic relations arena. Twenty-
seven states, the District of Columbia,
and Puerto Rico operate ADR programs
for domestic relations cases (family, child
custody, and divorce). Several of the
domestic relations programs are manda-
tory, and some states have implemented
programs statewide or in several jurisdic-
tions.

In brief, the diffusion of ADR pro-
grams other than court-annexed arbitra-
tion does not present a clear pattern.
Nearly all states have at least one ADR
program, although some states have con-
siderably more ADR activity than others.
This sort of diffusion suggests that the
ADR movement is in its developmental
stages.

Where is the
ADR movement today?

In some jurisdictions, to be sure, the
use of alternative processes to resolve dis-
putes has taken a firm hold or become
institutionalized. Pennsylvania, for ex-
ample, has had a long and successful expe-
rience with court-annexed arbitration.
California has steadily extended and
expanded its once experimental judicial
arbitration program. Florida, Massachu-
setts, Minnesota, New York, and North
Carolina all have established extensive
systems for resolving disputes outside the
courts.

The extent of ADR adoption, as dem-
onstrated by the number of ADR pro-
grams, provides some indication of the
success of alternative processes in fairly
and efficiently resolving disputes. While
some states have embraced ADR, many
others have followed the path of cautious
adoption of ADR. The high concentra-
tion of ADR programs in a few states, the
slowed growth of ADR adoption, and the
low ratio of ADR programs to courts sug-
gest that the ADR movement is in the
formative stage of its development, that
is, at the base of the ]J-curve.

The responses to our survey together
with the ABA Dispute Resolution Directory
and Deborah Hensler's 1986 tally of
court-annexed arbitration programs have

some implications for the ADR move-
ment."”

In our survey, some state court ad-
ministrative offices reported the exis-
tence of many ADR programs at the local
court level but explained that they did
not monitor or keep track of these pro-
grams. Some were unaware of a few pro-
grams, while others reported no pro-
grams even though several operate in
their states. This lack of supervision and
information about existing state ADR
programs at the highest level of court ad-
ministration indicates to us that the pro-
ponents of the ADR movement and state
court administrators have yet to estab-
lish a close working relationship. In our
view, such a relationship must be forged

.. . the movement
is poised for a
second generation
of programs
that will refine
and improve
ADR processes.

before ADR can meet its potential as a
complement to traditional litigation.
State court administrators are in a
position to generate state-level support for
new program ideas. Their support may be
in the form of providing direct financial
aid, providing coordination and adminis-
trative services, or merely acknowledging
an idea’s value and encouraging its sup-
port by others. Hence, as with any pro-
posed innovation in the state courts, state
court administrators can influence the
development of ADR. While they cannot
always independently secure federal,
state, private, or local funds for ADR pro-
grams, they can introduce and promote
such support. State court administrative
offices can facilitate the institution and
refinement of ADR programs by collecting
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and disseminating information about lo-
cal programs; at a minimum, they can
endorse the efforts of local court adminis-
trators and others to experiment with new
ADR programs. Without acceptance of
ADR by state court administrators, wide-
spread adoption of ADR processes will be
siowed or perhaps even stopped. It is also
clear that the needed support will not be
given without more information about
whether ADR works, how it works, and
what it acrually costs.

The current lack of a close working
relationship between ADR advocates and
state court administrators reflects a wait-
and-see attitude among many court ad-
ministrators. This attitude exists because
those who would introduce ADR have yet
to demonstrate its overall value and
thereby convince court administrators
that it can benefit operations in their
court or their state.

Part of the promise of the ADR move-
ment is that altermative processes are
more flexible and expedient and, there-
fore, more adaptable to the needs of the
disputants than court adjudication, with
its procedural and evidentiary rules and
often long delays. The early growth of
community dispute resolution programs
as well as court-annexed programs sug-
gests that alternative processes are also
highly transferable from one jurisdiction
to another. ADR processes no doubt pos-
sess these qualities in some measure, but
the high concentration of programs in a
few states, the low level of diffusion else-
where, and the lack of comprehensive
ADR information at the state level of
court administration indicate that the
flexibility, adaptability, and transferabil-
ity of ADR has yet to be demonstrated
persuasively.

In sum, our research suggests that the
adoption of ADR is hovering around the
base of the J-curve. As others have sug-
gested, the movement is poised for a sec-
ond generation of programs that will re-
fine and improve ADR processes.® In
order for this second generation of pro-
grams to lift ADR adoption higher on the
J-curve, ADR proponents must fortify
their relationship with the administrators
of the judicial systems they seek to en-
hance. This relationship can be strength-
ened with solid information about ADR’s
benefits—information that is effectively
communicated to court administrators.
sC3
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What we know and don’t
know about court-
administered arbitration

by Deborah R. Hensler 69.

270 Judicature Volume 69, Number 5 February-March, 1986

ver the past decade, interest

in alternative dispute resolu-

tion has inareased enormous-

ly. Initially, attention focused
on establishing alternative forums, such
as neighborhood justice centers, outside
the court system. Proponents of such
alternatives believed that they would
relieve pressure on the criminal and civil
justice systems, while providing a qual-
itatively better form of dispute process-
ing—one that would be more reflective
of community norms and better tailored
to the needs of individual disputants,
Although many communities now have
community-based dispute resolution
programs, the available evidence sug-
gests that most disputants do not seek
out these programs on their own.!

In recent years, as the dispute resolu-
tion movement has acquired legitimacy,
attention seems to have shifted to the use
of alternative dispute resolution proce-
dures within the court system. Most of
these alternatives provide some sort of
arbitral or mediative process, diverting
particular classes of cases from the regu-
lar trial court calendar while retaining
administrative control over them. Some
legislatures view the establishment of
such alternatives primarily as a means of
reducing judicial workload, and hence,
reducing the demand for new judge-
ships. Judges and court administrators
frequently view them as componentsof a
differentiated strategy for caseload man-
agement, in which specific categories of
cases are assigned to different treatments.
Lawyers may view the alternatives as a
means of clearing the trial calendar for
“more important”’ litigation. Publicand
private interest groups may regard alter-
native dispute resolution procedures as a
means of saving litigants’ time and
money, while perhaps providing a better
quality of justice. Just what is meant by
“better quality” is often unclear.

Despite the attention that the dispute
resolution movement has drawn, there
has been little systematic study of its out-
comes. It is difficult to determine how
much implementation there is to back up
the rhetoric, what types of procedures
have been established, and what has re-
sulted from different approaches. Thus,
it is difficult for policymakers to decide
whether they should adopt any of the
available approaches and to determine
how to design a specific procedure to



maximize its potential for producing ben-
efits to the courts, lawyers and litigants.

Since 1979, the Institute for Civil Jus-
tice (IC]) at the Rand Corporation has
been engaged in a program of research
on a particular alternative dispute reso-
lution procedure, court-administered ar-
bitration, that many court officials and
lawyers feel has particular promise for
civil lawsuits. In the course of this re-
search we have monitored the spread of
court-administered arbitration pro-
grams, evaluated the effects of imple-
menting programs, and studied the im-
plications of alternative program
designs. Qur work has encompassed sys-
tematic surveys of court officials, case
studies of specific programs, surveys of
lawyers’ and litigants’ autitudes toward
court arbitration, and technical assist-
ance to local court officials involved in
designing or modifying court programs.
This article describes what we have
learned to date, and what questions
remain to be answered.

A profile

Court-administered arbitration pro-
grams may be established by statute, by
supreme court rule, or by local court
rule. However established, all programs
authorize wial courts to require arbitra-
tion of civil damage suits that fall within
a specified jurisdictional limit, as a pre-
condition for placing those suits on the
trial calendar. Arbitration results in a
verdict that has the force of a court
judgment. If any of the parties is dissatis-
fied with the verdict, however, he or she
may reject it and request that the case be
calendared for a trial de novo. In many
programs, appellants who request de
novo trials are required to reimburse the
court for the arbitrators’ fees; in addi-
tion, in some programs, court costs and
attorney fees may be levied on unsuccess-
ful appellants. Such fees are intended to
discourage frivolous appeals.

This article is based in pari on a presentation deliv-
ered by the author to the First National Conference
on Court-Administered Arbitration, sponsored by
the National Institute for Dispute Resolution, May,
1985.

1. Merry and Silbey, What Do Plaintiffs Wani?
Reexamining the Concept of Dispute, 9 JusT, Sys.
J. 151 (1984).

2. Adler, Hensler, and Nelson, SimpLe JusTice:
How LitiGANTS FARE IN THE PriTsaurcH COURT
ARBITRATION PROGRAM (Santa Monica, CA: The
Rand Corporation, 1983).

3. Ebener and Betancourt, COURT-ANNEXED AR-
BITRATION: TRE NATIONAL PicTURE (Santa Monica,
CA: The Rand Corporation, 1985).

Court-administered
arbitration is
neither voluntary
nor binding.

In all court-administered arbitration
programs, cases assigned to arbitration
are heard by one or more private attor-
neys or retired judges who volunteer to
serve as arbitrators. Usually, attorneys’
time is provided, at least in part, pro
bono, since they typically receiveonly a
small honorarium for their participa-
tion. Arbitration hearings are private,
informal, and usually quite brief, the
proceedings are generally not tecorded,
and relaxed rules of evidence prevail. In
particular, in lieu of witnesses, medical
and other reports are usually sufficient
as evidence. In some programs only
limited discovery is permitted prior to
the hearing. Before they begin the hear-
ing, some arbitrators may ask the parties
if they would like assistance in attempt-
ing to settle the case, but once a hearing
begins, arbitration proceeds as an adju-
dicative process. The facts of the dispute
are heard, albeit in an abbreviated fash-
ion, and the litigants are usually present
and may testify. The neutral third par-
ty(ies) deliberates and issues a verdict,
usually within a few days.

Although court-administered arbitra-
tion shares many features with other al-
ternadve dispute resoluton procedures,
it is distinguished from them in several
important ways. Unlike private commer-
cial arbitration, court-administered arbi-
tration is neither voluntary nor binding.
Unlike a traditional mediator, the arbi-
trator is not trying o help the disputants
fashion a murtually agreeable compro-
mise. And unlike most judicial settle-
ment conferences, there is a true hearing
of the case and an opportunity for lit-
igants to participate in that hearing.

The spread of arbitration

The first court-administered arbitration
program was established in 1952, in Phil-
adelphia, by amending an 18th century
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statute that provided for the referral of
trial cases to arbitrators. By the 1960s,
similar arbitration programs had been
established in courts across Pennsylva-
nia, and word of their success in resolv-
ing small money damage suits had spread
outside the state’s limits.2 In the early
1970s, as many trial courts were strug-
gling tofind ways of dealing with sharply
increasing civil caseloads, a number of
states adopted mandatory arbitration
programs patterned after Pennsylvania’s.

More recently, during the late 1970s
and early 1980s there was a third wave of
program adoption. By December 1984,
16 states had authorized mandatory
court-administered arbitration pro-
grams.? A national conference on court-
administered arbitration, sponsored by
the National Institute of Dispute Reso-
ludon in May 1985, may have given
further impetus to this recent wave of
adoptions; by October 1985, two addi-
tional states had passed legislation au-
thorizing mandatory arbitration pro-
grams (Illinois and North Carolina).

Early interest in court-administered
arbitration was confined 1o the state
court systems. But in 1978, the federal
courts decided to experiment with man-
datory arbitration in three district courts.
Following the formal completion of the
experiment, one of the three courts dis-
carded its program while the remaining
two maintained theirs. In 1984, under
Public Law 98-411, Congress approp-
riated $500,000 of fiscal year 1985 funds
to support a new arbitration initiative in
the federal district court system. The
new funds are being used to mount
mandatory arbitration “‘demonstrations”
in eight districts, bringing the total num-
ber of federal courts with authorized sys-
tems to ten. Table 1 lists the states and
federal district courts that have autho-
rized mandatory court-administered arbi-
tration programs to date.

Once established, arbitration programs
have tended to spread within regions
from one state to another, and within
states from one jurisdiction to another.
Table 1 indicates what we learned about
the status of local arbitration programs
in the course of our last national survey.
Based on this information, we estimate
that court-administered arbitration pro-
grams now exist in approximately 200 of
the country’s trial courts.

Court-administered arbitration pro-



Table 1 Mandatory court-annexed arbitration programs

Earliest
date
Jurisdiction Program titte Authorization authorized  Current scope
State courta
Alaska Arbitration of Small Claims State Law—A.S. 09 43.190 1972 Naver implemented; jurisdictional limit
100 low to make program usaful
Arizona Arbitration of Claims State Law—A R.S_ 12-133 1974 Qperational in at least 2 counties
including Phoenix and Tucson
Califorma Judicial Arbitration State Law—C.C.P. 1141.10-32 1978 Operational in 18 counties with 10 or
more judges and slowly bsing adopted
in smailer courts
Connaecticut Fact Finging and Arbitration State Law—Conn. Statutes 52-549N 1963 Statewide impiementation but far more
casas processed by fact-finding than by
arpitration
Delaware Compuisory Pretrigl Arbitration Suparior Court Rule 16(¢) 1984 Program began statewide in mid-1984
Winais Mandaiory Atbitration State Law—C.C.P. Ch. 110 Part 10A 1988 Rule drafling underway
Michigan Mediation Supreme Court Rule (except Wayne 1978 Operational in 28 of 55 circuit courts
County Court): General Court Rula
318
Minnesota Judicial Arbitration State Law—Minn, Statutes 484.73 1984 Experi d i ion in
¥ pin County (Mi i
Nevada Motor Vehicte Damage State Law—N.R.S. 38.215-245 1971 Very littie application, but etforts ars
Actions Arbitration undarway to launch an expanded
Yy & ion prog for all
civil damage cases
New Hampshire Compuisory Arbitration Supreme Court Rule, Temporary 1978 2 counties (Merrimack, Rockingham)
Rules of Compuisory Artitration .
New Jarsey Judicial Arbitration State Law—Laws of N.J. Ch.358 1983 Statewide imptementation
New Meaxico Supreme Court Rule 1984 Awaiting tunding
New York Alternative Dispute Resolution by State Law 22 N.YCAR. Part 28 1970 Operational in 31 counties. including
Ariteation Nerw York City
North Caroting Court-oraered Arbitration State Enabling Act 1985 Pilot program authorized in 3 districts
Chio Varies by county Local Judicial Ruies— 1970 ] i in approxi 15 counties
Hamiiton County Rule 24 inciuding Cleveiand and Cincinnati
Stark County Rule 18
Cuyahoga County Rules 29
Oregon Arbitration Program State Law—Ch. 670 Oregon Laws 1983 Operationat in 9 counties
Pennsylvania Compulsory Arbitration State Law—Pa. Con. Stat. 1952 Qperational in 53 counties. including
Ann. Title 42 7101 Philadeiphia and Pittsburgh
Washington Mandatory Arbitrstion af Civil Actions  State Law—R.C.W. Ch.7.08 1979 Operationai in st least 3 counties (King.
Piorce, Yakima)
Federa! district courts
Califonia—Northern Dist. Court-annexed Arbitration Local Rule—Rule 500 1978 QOngoing program
Florida—Midaie Dist. Court-annexed Arbitration Local Rule 1985 Oparational
Michigan—Wesiam Dist. Court-annexed Arbitration Local Rule 1985 Operational
Missouri—Western Dist. Court-annexed Artitration Local Rule 1985 Qperational
New Jersey Court-annexsd Aritration Local Rule 1985 Operational
New York—Eastern Dist. Court-annexed Arbitration Local Rule 1985 Program to commence by January 1988
North Carotina—Middie Qist. Court-annexed Arbitration Local Ruis—Part VI Rules of Practics 1984 Oparational
ang Procedure
Oklahoma—Western Diat. Court-annexed Arbitration Local Ruie 1985 QOperational
Pennsytvania—Eastern Dist. Court-annexed Arbitration . Local Rule~Civil Procedure 8 1978 Ongoing program
Texas—Westem Dist. Court-annexed Arbitration Local Rule 1985 Operational

Source: Ebener, and t, Court

grams have also expanded by extending
their case jurisdiction: typically, the first
arbitration program(s) within a state is
established with a monetary jurisdic-
tional limit in the neighborhood of
$15,000; over time the limits are in-
creased to $25,000 or more. In recent
years, the initial jurisdictional limits of
programs have been set higher, espe-
cially in the federal district courts. Fig-
ure 1 shows the change in monetary juris-
dictional limits across courts from 1979
to 1985.

Program objectives
Whatever their historical origins, most
court-administered arbitration programs
now share the following objectives:

* Reduce congestion on the civil trial
calendar by diverting and disposing of

cases through arbitration;

¢ Reduce (or stabilize) court costs by
reducing judicial time spent on the civil
caseload; .

® Reduce time 0 dispasition by pro-
viding an expedited process for arbitra-
ton-eligible cases and by removing these
cases from the trial queue, thereby reduc-
ing time to trial for other cases;

* Reduce litigation costs for parties;

« Improve access to court for diverse
users by reducing the time and expense
required and by providing a simpler
and, perhaps, fairer form of dispute
resolution.

Supporters of court-administered arbi-
tration programs do not generally ex-
pect to change case outcomes. Instead,
the distribution of outcomes prevailing
prior to establishing an arbitration pro-
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The National Picture (Santa Monica, CA: The Rand Corporation, 1985); updated to January 1, 1986,

gram is frequently viewed as the bench-
mark for assessing arbitration’s effect on
equity, and a program is viewed as suc-
cessful if it does not perceptibly alter that
distribution to the advantage or disad-
vantage of any of the major participants
in the system.

Evaluating effectiveness

As in the case of other “court reforms”
there has been no comprehensive attempt
to evaluate court-administered arbitra-
tion programs’ effectiveness in meeting
these objectives. During the past five
years, however, the ICJ has conducted
evaluations of arbitration programs in
California, Pittsburgh (Allegheny
County) and Bucks County, Pennsylva-
nia, and Burlington and Union Coun-
ties in New Jersey that shed considerable
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light on the issue.t The empirical data
from these swudies suggest that court-
administered arbitration can contribute
significantly to reducing court conges-
tion, costs and delay and to diminishing
the financial and emotional costs of lit-
igation for parties. But the dawa also
indicate that arbitration’s ability to ful-
{ill this potendal is critically dependent
on program design and implementation
decisions, and on lawyers’ responses 1o
arbitration, and that arbitration cannot,
by itself, be depended upon to “‘solve” all
of the problems that characterize con-
temporary civil litigation.

Reducing court congestion. In both
California and Pitsburgh, about 60 per
cent of civil money suits (including per-
sonal injury, property damage and con-
tract disputes) are diverted to arbitra-
tion; in Bucks County the percentage is
closer to 90 per cent. The percentage of
cases diverted by any particular program
is dependent on the program’s eligibility
rules, the proportion of cases that are
eligible under those rules and the proce-
dures that are used for determining elig-
ibility. Some state program rules permit

so few cases to be diverted to arbitration
that local jurisdictions have been reluc-
tant (o invest resources in program im-
plementation. Some assignment proce-
dures provide incentives and opportuni-
ties for parties and their lawyers to
bypass arbitration and obtain placement
on the trial calendar. And in every court
it is possible for arbitration cases to
appear on the court’s trial calendar after
arbitration is completed, as a result of
the trial de novo process.

It is clear, however, that it is possible
for any court to develop rules and proce-
dures that will result in the diversionofa
substantial fraction of its civil money
suits and it is likely (as we shall see be-
low) that most of these cases can be per-

- manently diverted. Policymakers should

note, though, that a court’s total civil
damage caseload may only represent a
modest fraction of its overall caseload,
which will generally include many crim-
inal cases, family law cases, equitable
disputes, and other matters. As long as
arbitration is considered appropriate
only for civil damage suits, and only for
the lower-value cases among these,® it

4, The California seudy, conducted during the
first year of program implementation, focused on
arbitration's potential for cutting congestion, court
costs and delay (Hensler, Lipson, Rolph, JupiciaL
ARBITRATION IN CALIFORNIA: THE F1asT YEAR (Santa
Monica, CA: The Rand Corporation, 1981)). The
Pitsburgh study focused on the effects of arbitra-
tion on litigants (Adler et al., supra n. 2). Bucks
County is one of three sites in an on-going 1CJ
study of litigants’ perceptions of “procedural jus-
tice,” Burlington and Union Counties were pilot
sites for the New Jersey arbitradon program; the

ICJ collaborated with the Administrative Office of
the New Jersey Court in designing and analysing
surveys of lawyers and litigants (see Hensler, Rs-
FORMING THE Civi. LimicatioNn Process: How
CourT ARBITRATION May Herr (Santa Monica,
CA: The Rand Corporation, 1984)).

5. This assumption is being challenged in some
locales which are considering broader jurisdiction
for arbitration programs.

6. Judicial Council of California, ANNUAL Rx-
PORT, 1984.
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may ease court congestion but cannot
eliminate it.

Reducing court costs. Cost savings
due to arbitration depend on three fac-
tors: how much the court would spend
on arbitration-eligible cases in the ab-
sence of an arbitration program, how
much it costs o administer the arbitra-
tion program itself, and how many cases
require court attention after arbitration.
Unforwmnately, most courts cannot pro-
vide reliable data on all three faciors,
making estimation of savings due to
arbitration extremely problematic.

The best data available relate to pro-
gram administration costs. These gen-
erally have two components: costs to
process cases (determining eligibility,
notifying parties of assignment to arbi-
tration, selecting arbitrators to hear spe-
cific cases, etc.) and fees to arbitrators.
How much it costs to administer an arbi-
tration program depends critically on
program design and implementation de-
cisions. California’s statutory require-
ment that the court assess whether a case
is eligible for arbitration placed a new
burden on judges' time. In addition, a
complex procedure that provides for the
parties’ atiorneys to participate in arbi-
trator selection adds to the tasks that
must be carried out by the program’s
administrative staff. An honorarium of
$150 per day paid to the single arbitrator
who hears each case further drives up the
cost of the program. A recent Judicial
Council report estimated that the cost to
process a case through arbitration in
California in Fiscal Year 1982 was about
$128 for each case assigned to the pro-
gram, and about $299 for each case actu-
ally heard by an arbitrator.® These esti-
mates do not include the cost of judge
time allocated to determining arbitra-
ton eligibility.

In Pittsburgh, when the plaindif’s at-
worney files a case, he or she is asked
whether itis eligible for arbitration. If it is
declared eligible, the court clerk auto-
matically assigns it to the program and
schedules a hearing date for it. Arbitrators
are assigned to hear cases on the day of the
hearing, using a pragmatic approach to
achieve a roughly random assignment.
Three-person panels hear each case, but
in a single day they are likely to hear four
or five cases. Although each arbitrator is
paid $100 per day, the average arbitrator
fee per case works out toabout $65. When



fee reimbursements from appellants are
taken into account, this amount is re-
duced cven further. The average cost to
process a case diverted to arbitration in
Piusburgh in 1982 was about $76 for each
case assigned to the program, and about
$175 for each case heard.?

Figure 2 compares the costs of process-
ing arbitration cases to the costs of pro-
cessing non-arbitration cases that re-
main on the civil trial calendar. In the
upper section of the figure, we see the
cost differential between the average per
case processing costs for California and
Pittsburgh. In the lower section, we have
broken out the costs of those cases “tried”
(either by arbitrators or jury). These
comparisons suggest that, overall, arbi-
tration offers a three- to five-fold savings
over traditional civil case processing.
The difference in the average cost 1o
“try” a case in arbitration and the aver-
age cost to try a case before a jury ismany
times greater.

The cost differentials shown in Figure
2may be deceptive, however, if a substan-
tial fraction of the arbitrated cases turn
up on the trial calendar thereafter, as a
result of de novo appeals. It is reasonable
to assume that cost savings will be sub-
stantial where appeal rates are low, and
smaller or non-existent where they are
high. (Indeed, one can imagine sitwa-
tions in which arbitration programs
would actually increase the net costs of
processing civil cases.)s

Across the country, de novo appeal
rates vary substantially from program to
program. In California, the rate of ap-
peal has been running in the neighbor-
hood of 50 per cent. In the older Pennsyl-
vania programs it ranges between 15 per
cent and 25 per cent of all cases heard,
and some court administrators elsewhere
report even lower appeal rates.? But the
majority of appealed cases in all juris-
dictions settle without trial. In Califor-
nia, a Judicial Council docket study ina
sample of four Superior Courts found
that the rate of wrial after arbitration was
about seven per cent. ¥ In Pittsburgh, the
IC] found that three-quarters of all cases
that were appealed settled without trial.!
It is an open question whether the costs
to courts of disposing of these de novo
appeals generally outweigh the savings
auributable to arbitration.

Expediting disposition. Success in ex-
pediting cases through arbitration de-

Figurs 2 Comparative case processing coets (D Caee)
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pends on formal program rules and in-
formal implementation practices. When
courts want to use arbitration to speed
case disposition, when they have the
resources available 1o process cases effi-
ciently, when they are not unduly con-
strained by statutory or other formal
limits on the speed of disposition, and
when attorneys cooperate in making the
program work, arbitration can result in
speedy case disposition.

In California, we found that arbitra-
tion’s effectiveness in reducing time to
disposition was constrained by the avail-
ability of judge time to assess case value,
by statutory requirements that estab-
lished/relatively lengthy time intervals
for different stages of the process, by the
practice of placing administrative con-
trol over the hearing process in the arbi-
trators’ hands, and by the lack of court
resources to monitor the arbitrators’ per-
formance in carrying out these responsi-
bilities. As a result of these factors, we
found that in some courts arbitration did
little to expedite case resolution, while
in others it increased time to disposition.
Time to disposition by arbitration var-
ied between nine months and more than
three years.

In Pitisburgh, on the other hand, the
practice of scheduling cases for arbitra-
tion at the time of filing, a policy of
encouraging all active bar members,
regardless of type or length of expe-
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rience, to serve as arbitrators, and a cen-
tralized form of program administration
combine to expedite case processing.
The average time to reach arbitration
hearing in Pittsburgh is three months
from the filing date; awards are decided
immediately after the hearings and sent
to the parties at the close of business each
hearing day. Other Pennsylvania courts
have achieved similar results: in Phila-
delphia in recent years cases have reached
arbitration hearings within eight months
of filing. In Bucks County, cases are
heard within four months of the filing of
a certificate of readiness.

Whether speeding cases through arbi-
tration actually reduces the time to dis-
position for cases on the regular trial
calendar is still an open question. The
factors that affect time o disposition
generally are so complex and so difficult
to measure that there has yet to be an
empirical analysis of the connection
between expediting arbitration casesand
expediting regular jury trial cases.

Reducing costs to litigants. Some sup-
porters of court-administered arbitra-

7. Cost information for 1982 provided to the
author by Mr. Charles Starrett, Allegheny County
Court Adminisuator,

8. Hensler et al., supra n. 4, at 62-67.

9. In most programs, 25 to 50 per cent of the
cases assigned to arbitration settle before the hear-
ing date. Thus, the per cent of appeals as a fraction
of all cases assigned to the program may be as little
as 5 to 10 per cent.

10. Supran. 6, ac 9.
11, Supran. 2, at 46.



tion assume that it will produce substan-
tial cost savings for litigants. Our re-
search suggests that such savings are
possible, but whether they are realized
depends on the behavior of lawyers in
response 1o arbitration.

Individual plainiffs’ costs to litigate
generally have three components: the
value of their own time spent on the
process, lawyers' fees, and expert witness
and other direct expenses. In Pitisburgh
and New Jersey we found that litigants
on average spent 1 10 1% days preparing
forand participating in arbitration hear-
ings. As might be expected given liberal
evidentiary requirements, they spent less
than $50 on expert witness fees and other
direct expenses.

Lawyers’ fees were by far the largest
component of litigants’ expenses. Plain-
tiffs in Pittsburgh either had a wradi-
tional contingent fee arrangement with
their lawyer (typically paying one-third
the amount obtained in arbitration or
settlement) or paid a flat fee to the lawyer
(usually $250) for preparing the case and
representing them at the hearing. Law-
yers offering flat fee arrangements to
clients usually conducted a high volume
arbitration practice, representing several
different clients at hearings in the course
of a single morning. This type of prac-
tice was made possible by the brief dura-
tion of the hearings (45 minutes on aver-
age) and tghtly-administered hearing
schedule. Efficient use of attorney time
was also reflected in hourly rate defense
costs of approximately $400 per arbi-
trated case.

In California and New Jersey, on the
other hand, most plaintiff and defense
lawyers have apparently not changed
their billing practices as a result of arbi-
tration.!? Thus, any cost savings due to
the streamlined arbiwration procedure
may be passed on todefendants, who are
usually billed on an hourly rate basis,
but not to plaintiffs who retain lawyers
on a contingent fee hasis, !

Even if fee arrangements are not sub-

stantially revised litigants on both sides
should save when their cases are arbi-
trated rather than tried, because they will
generally spend less of their own time in
arbitration than at trial, and they will
pay less in expert witness fees and other
direct expenses. In the absence of arbitra-
tion programs, however, most civil
money damage suits are not tried, but
settled. The difference between litigants’
costs to arbitrate cases and their costs to
settle these cases is not yet known.! Cur-
rent ICJ research comparing litigants’
outcomes when different modes of dis-
position are used may shed some light
on this question.

Access to justice

When consideging the adoption of court-
annexed arbitration programs, some pol-
icymakers assume that litigant must
benefit from the provision of a rapid,
inexpensive form of dispute resolution.
Others, however, are concerned that arbi-
tration, with its abbreviated procedures
and rapidly decided outcomes, will pro-
vide “second-class” justice. Our study of
court arbitration in Pittsburgh systemat-
ically examined what litigants obtain
from the program and how they feel
about it. We investigated the pattern of
program usage, the distribution of arbi-
tration awards, and the role of the ap-
peals process. We also measured litigants’
satisfaction with arbitration, and, in par-
ticular, their views of the fairness of the
arbitration procedure. More recently, we
have been able to replicate some of these
analyses among New Jersey and Bucks
County litigants.

. Based on the results of these analyses,
we have concluded that court-adminis-
tered arbitration delivers generally ac-
ceptable outcomes and is viewed by most
individual litigants as a fair way of
resolving civil disputes. Attomeys some-
times demur at court arbitration’s depar-
ture from traditional trial norms, but
most view arbitration as an acceptable
procedure for resolving smaller civil

12. Itmay be that volume arbitration practices of
the sort we observed in Pitisburgh take many years
to develop.

18, Insurance company representatives frequently
assert that lengthy court calendars increase their
wransaction costs for small cases. If arbitradon
reduces time 10 disposition for these cases, these
delendants may obtain additional ¢cost savings as a
result.

14. In many jurisdictions. plainulf lawyers charge
a somewhat lower contingent fee for seuling a case
rather than trying it, for example, 33 per cent com-

pared 10 40 per cent. In California and perhaps
elsewhere plaintiff iawyers may treat the arbitra-
tion hearing as a trial, charging the same percen-
tage of the amount won if a case ts arbitrated as they
would if it had been wried. Since many cases that
teach arbitration hearings formerly would have
been settled, plaintiffs could actually be paying
increased fees with the advent of arbitration. Of
course, if outcomes at arbitration are significantly
better for plaintiffs then plaintiffs might neverthe-
less obtain a net benefit.
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damage suits.

Program usage. In Piusburgh, we
found that the program was used by a
diverse set of litigants, with a broad
range of disputes involving money. Arbi-
trated cases included consumer disputes
(sometimes brought by the consumer,
sometimes brought by a business person
seeking payment), contract disputes,
autornobile and other property damage
cases, and personal injury cases. The
amount of money involved in these cases
was generally less than $5000. (At the
tme of our study the jurisdicrional limit
in Pittsburgh was $10,000.) The types of
disputants included private citizens,
small and large businesses, and public
agencies. Qur Bucks County sample was
limited to personal injury cases, although
the program handles all money damage
suits worth $20,000 or less. Preliminary
data analyses in Bucks indicate that arbi-
tration litigants are a cross-section of
that county’s population.

Case outcomes. About 80 per cent of
the Pittsburgh plaintiffs whose cases we
sampled obtained some amount of com-
pensation from the arbitrators. Burling-
ton County, New Jersey pilot program
data indicate a similarly high level of
plaintff victories. Of course, in both
Pittsburgh and Burlington many plain-
tiffs obwined lower awards than the
amount they originally claimed. In Pitts-
burgh, there was some vanation in the
relative success of plaintiffs (i.e. award
amount compared to prayer) but we
could find no evidence that any particu-
1ar class of litigants or suits is disadvan-
taged by arbitration. The only exception
in this finding regards pro se litigants:
surprisingly numerous in Pitsburgh,
these litigants appeared to be systemati-
cally disadvantaged when they faced
represented opponents.

QOutcomes of appeals. About 25 per
cent of the arbitrated cases in our Pitts-
burgh sample were appealed, but most
of the appealed cases were settled with-
out further court intervention. After ex-
amining the outcomes of settlement and
trial after appeal, we concluded that the
appeal mechanism serves its intended
purpose as a corrective device for indi-
vidual arbitration errors or-misjudg-
ments, while preserving the pattern of
outcomes delivered by the arbitrators.
We also concluded that the costs of
appealing were rarely worth the mone-



tary gain obtained post arbitration.
Litigants’ perceptions. We have now
measured litigant satisfaction with arbi-
tration programs in four different juris-
dictions, with substantially different pro-
gram rules. In each jurisdiction, the
overwhelming majority of individual
litigants whom we surveyed were quite
satisfied with the program. Although
winners are generally more satisfied than
losers, a majority of the lauer are at least
somewhat satisfied with the program.
This high level of satisfaction is appar-
ently attributable to litigants' satisfac-
tion with the arbitration procedure it-
self. We have found that most individual
litigants have a simple definition of
what constitutes a fair dispute resolution
procedure: they want an opportunity to
have their cases heard and decided by an
impartial third party. In courts that offer
an arbitration alternative, unlike most
metropolitan courts in which an expen-

- ,,,.-..,‘,.'____.,__,_, IR

siveand time-consuming trial is the only
alternative to settlement, litigants with
small suits are accorded this opportun-
ity. Most find it a fair process.

Program design variations

As should be clear from the discussion
above, although all court-administered
arbitration programs share certain key
features, program design varies substan-
tially. Even within a state, where all pro-
grams are operating under the same
authorizing statute, there may be con-
siderable variation from jurisdiction to
jurisdiction. Typically, programs are de-
signed in part through legislative deci-
sionmaking (with inputs from state judi-
cial councils or court administrative
offices, [rom the bar, and from other lob-
bying organizations) and in part through
the formal court rulemaking process.
Often special bench and bar committees
are established locally as well to draft
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The commg evolutmn in court-admmlstered arbltratlon

by Robert Cou]son

Prophets’ have enjoycd a Iackluster rec-
ord in recent years. Nevertheless, I am
prepared to forecast that court-adminis-
tered arbitration programs will flourish
in both state and federal court systems
and that they will change in fundamen-
tal ways, and for the beuer.
Asdiscussed in the accompanying arti-
cle by Deborah Hensler, mandatory
court-annexed arbitration programs for
relatively small civil disputes have been
a major, recent reform in the American
civil justice system. As news of this
experiment percolates through the judi-
cial community, court after court has

been contemplating the instailation of
some such alternative dispuite résolution .
system. Numerous judicial conferenices -

on the subject have been scheduled i in
recent years where advocates for court

arbitration have argued that this is'an’
idea whose time has come.! Indeed; I am

- one of those enthusidses. ™ 55

My experience with thé voluntary pro-
cesses of the American Arbitration Asso-
dation, moreové‘r,"éoﬁ'vih(:c me thatevo-

lutionary  pressures” will inevitably

change the strqctu:e o! these court pro-
grams. Similar pressures have influ-
enced the various rules and procedures

The pnmary mﬂuence, as would be
expected will come from the bar. At pres-

‘ent, lawyer-arbitrators on court-annexed

panels Have been willing to serve as
volunteers or for whatever nominal fee
may havg ‘been established by local court

rule or by the legislature. There will be

steady pressure to increase such fees.
Some of the programs have a.hjezdy had
to raisg the level of compensation.? When

“the ar itrators are paid several hundred
dollars per case or somé amount that

covers their overhead approaching their

.normal professmnal blllmgmte thecost

beoommg prohxbluvc

courts to use a single arbitrator, rather

‘than ‘the panel of three. Such a change

_may also be required to acmrm'nodate to
the _1mped1ment that some busy lawyexs

f-wﬂl‘no longcr bc wxllmg toserveasarbi- °
" trators on matters whichi they regard as
: nlanvely trivial, below their level of

expertise. (Many civil disputes being

arbitrated under these programs require

the arbitrators to puta price on pcrsonal
or property damages and do not require
sophisticated legal skills.) Thus, both
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rules of local program operation.

Historically, there was a tendency for
these groups to fashion new programs
after previously established programs in
neighboring states and jurisdictions.
Now that information about program de-
sign is more readily available, the process
of program design may be somewhat
more systematic. But ensuring that a
program is acceptable to key constituen-
cles—lawyers. insurance companies, pub-
lic advocates—is still a key component of
program design. OQur evaluation research
suggests that there are many ways of
designing court-administered arbitration
programs o meet their objectives.

IC]J researchers have identified a srnall
number of key decisions that must be
made in designing and implementing
court-administered arbirauon programs.
We discuss the range of options open (o
policymakers and administrators in mak-
ing these decisions, and their implica-

economic and professional factors will

nudge such programs towards using a
single arbitrator. ’

- Another tendency is likely to present
itself. Now, arbitrators are instructed to
evaluate the case. They are wamed not to
attempt to mediate a settlement. That
instruction seems sound because the pro-

gram uses a rotating panel of lawyers,

most of whom do not have mediation
skills.

But as lawyer-arbitrators become expe-
rienced with these programs, and particu-
larly when they serve frequently as sole
arbitators, they may become activists.
Rather than serving as relatively passive
arbivator-evaluators, they may partic-
pate more actively in settlement negotia-
tions—in effect, becoming mediators. In
part, this may occur because they are en-
couraged to do so by the parties’ attorneys.
. Our experience with somewhat sim- .

. 1. Burger, Isn't There ¢ Better Wayl, 68 A.B.A.].
247 (1982); Salem, The Alternative Dispute Resalu-
tion Movement: An Overview, 40 ARBiTRATION ]. 9
(Sepr. 1985).

2. Court-Annexed Arbitration in the State Trial
Court System, Statement by Deborah R. Hensler,
Institute for Civil Justice, The Rand Corporation.
prepared for Senate Judiciary Committee Subcom-
mittee on Couns, February 1, 1984, ac 7.



tions for program outcomes, in a manual
entitled Introducing Court Arbitration:
A Policymaker’s Guide.' Below [ briefly
summarize this material, highlighting
the most signilicant design features.
What cases should be eligible for the
program? Most programs are limited to
money damage suits that fall below a
specified dollar amount. The higher a
program’s jurisdictional limit, the
greater the proportion of the caseload
that may be diverted from the trial calen-
dar. and the greater the potential for re-
ducing congestion on that calendar.

15. Rolph. INTRODUCING COURT ARBITRATION: A
PouicyMaxer's GUIDE (Santa Monica, CA: The
Rand Corporation. 1984

16. Plainuffs’ auorneys may bypass arbiwation
because they wish to delay setting a value on the
claim, because they want to send a signal 1o the
defense regarding the strength of their position, or
because thev object to the program per se.

17. Multiple-arbitrator panels are often con-
structed to represent plaintiff and defense perspec-
tives. which mav lead to greater acceptance of their
decision.

ilar programs in the private sector indi-
cates that trial attorneys, when selecting
between binding arbitration and profes-
sional mediation, select mediation mare
than 75 per cent of the time. This obser-
vation is based on our experience with
thousands of cases where representatives
of the AAA have been authorized by
insurance companies to offer that opuon
to claimant attorneys.?” | -
- ‘True, the seuting is somewhat dlftetmt
inacourt program, AAA representatives
are offering the choice of binding arbi-
tration before an expmenced trial actor-
ney or mediation with a trained, pmics—
sional lawyer-mediator. Nevertheless, the
preference expressed by claimant attor-
- neys towaids ‘riiediation appears consis-
-~ tently thmughout the Umted States. -
- I a similar: preference’ becoines’ re-
ﬂected in coun-admmxstcred progmms

3 Amenan A.rbxmuon Aswuauon ADR lum
rance Program caseload ‘statistics for. chbet L
1984 through October 81, 1985, = =™

4. Coulson, PROFESSIONAL anmou oF szu.
Dzsrum(Ncw York: Amcnan A:bxu:uon Asm
ation, 1984). - -

5. American Bar A.ssocuuon Specual Commmce
on Alternative Means of Dispute Resolution. ALTER-

NATIVE DisPruTE RESOLUTION: WHO'S IN CHARGE OF -

MemaTtion? (Washingion, D.C.: 1982),

IVho should determine eligtbility? In
the normal court routine, the court does
not attempt to determine the dollar value
of a suit, and the plainuff’s own assess-
ment has a strategic purpose, which
raises questions about its accuracy. If
court personnel assess case value, they
can be assured of diverting most eligible
cases to arbitration, but the time they
must take to do so increases court costs.
H litigants (e.g., the plaintiff’s attorney)
assess eligibility, a considerable number
of cases may evade the programi® and be
placed on the trial list, but the court will
be spared additional expense.

What qualifications should be re-
quired of those whovolunteer to serve as
arbitrators? If arbiwrators are required to
have extensive and/or specialized expe-
rience (e.g., at least five years of personal
injury trial experience), then they are
more likely to deliver awards that are
satisfactory (0 other practitioners. But

where attorneys are offered the choice
between arbitration (evaluauon) or medi-
ation, the courts may be pcrsuaded to
provide medlauon as an option. Then,
they may need to identify lawyers who
are’ qualified and prepared. to serve as
mediators. Perhaps a selected group of
lawyers will requu'e specmc trammg in
mediation skills.

"In my recent book, Profe.s.saonal Medz-
ation of Civil Disputes,* T'suggested that
the creation of a profession of Certified
Public Medxators would offer lawyers an

‘alternative career, in addition to provxd-
_ing. the courts wnh an amacuve._oif-
'budget, auxiliary sérvice, If my expe'c'tzi

A

_tion about thcevoluuou of coun admin- -

‘ utercd arbitratiof i is accmate, hiediation

programs will’ appcar""'tﬁe “courts. in

'jconimg yars I lawycrs prtfer media-
‘tion, as our éxperience’ “1 ‘the pnvate
“sector would, indicaté ‘thére is 0o reason
. 'for courts not to offer that service:'}

' Many mcmbers of t.he bar are aoqm?

. mg experience and trainirigas mediators

and ‘are looking for fields in’which to
practice those skills.® Mediation is. the
sleeping giantof alternative dispute reso-
lution. Again, AAA experience would
confirm that notion. In cases actually me-
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the candidate pool will be limited. and
the supply of arbitrators may therefore
be insufficient to hear cases in a timely
fashion. If qualifications are loose, the
supply will be greater but the decisions
may be less acceptable, leading 1o more
appeals for trial.

How many arbitrators should decide a
case? If only one arbiwrator isrequired o
hear each case, it will be easier toadmin-
ister the program and easier 1o meet the
demand for volunteer arbitrators. But
attorneys may be more inclined 1o ques-
tion the decision of a singie arbitrator.
leading to a higher rate of appeal. If
three or five arbitrators are required, the
task of administering the program wiil
be greater, and the per case costs for arbi-
trator fees may be ' 1ore, but practition-
ers may be more inclined to accept the
arbitration outcome.!?

Who should select the arbitrators to
hear each case? If the atlorneys have

. dxated under t.he AAAs msumnce altema

dvedispute resolution progmm mne out

“of 10are settled. Trus compares [avombly

‘with the scttlemcm record of coun~ad

. mxmsu:red a.rbm-auon programs..

‘Moreover, the quality of the mediation

Cee fyeed

pmcus is betcer than oourt—admm:stemd

“arbitration where thc award is basecl ona

“perfunctory pn:semauon by, tIle parties

;and an evaluation by a panel of three
non-spec:alued lawyers. In mediation,

_the parties haveanoppormmty lDdlSCuSS

the issues at their Iasiu"c;

agreement dmtreﬂeé& amumallyacoept-

able compromxsc. Thc chcnts ﬂxcmsclves
are more mvolvedmm (han

ROBERT COULSON s President of the Amer-
ican Arbitration Association:



some say in the selection, they may be
more inclined to accept the award, but
providing for attorney participation may
require a cumbersome and time-consum-
ing process. If the court is in charge of
assigning the arbiwrators, the process
may be expedited but litigant and attor-
ney satisfaction may decrease.

Where should the hearings be held? If
they are held outside the courthouse,
there is no need to set aside space for
them, and litigants will be spared the
possible emotional strain of coming into
court. But it will be more difficult for the
court 1o monitor the scheduling of hear-
ings, and the arbitrators may grow laxin
adhering to the court’s guidelines for
timely disposition. If the hearings are
held in the courthouse, court personnel
can maintain control over the schedule
and the litigants may be more inclined to
feel they have had their “day in court.”
Rather than moving cases “out of the
courthouse,” however, the court will
simply have set up another specialized
division to resolve cases.

Should there be a financial disincen-
tive for appeal? If there is no disincen-
tive, the rate of appeals may beso high as
to wipe out any reductions in the size of
the trial list due to case diversion. If the
disincentive is too high, achieving polit-
ical acceptance of the program will be
difficult, and the disincentive itself may
ultimately be declared an unconstitu-
tional burden on the right to trial.

Who should fund the arbitration pro-
gram? If a legislature requires courts to
adopt the program, perhaps the state
should pay for the additional adminis-
trative expenses. (Traditionally, most
trial court expenses are borne by county
governments.) But if the program effec-
tively reduces trial court workload, the
court should experience savings in the
wrial division that it can divert to sup-
porting the arbitration program and it
may, over the long run, actually expe-
rience a reduction in total court costs.
Alternatively, if arbitration provides lit-
igants with a more expeditious and less
expensive means of resolving their dis-
putes, perhaps they should pay a special
arbitration fee to support the program.
If the court requires such a payment,
however, it is put in the perhaps ques-
tionable position of charging litigants
with small-value suits a higher fee to file
their cases than is charged for filing

higher-value, trial-bound cases.

Necessary information

With the multiplication of research
monographs and conferences on court-
administered arbitration, judicial poli-
cymakers may find themselves in the
position of having more assistance in
designing and implementing programs
than they can handle. But it is too early
to conclude that we understand the full
ramifications of instituting mandatory
arbitration requirements. As pressure
from legislatures and interest groups to
adopt and expand arbitration mounts, I
believe we need to give more attention to
answering the following questions.
What kinds of cases are not good candi-
dates for arbitration? As jurisdictions be-
come comfortable with arbitration, there
is often a move to expand the jurisdic-
tional limits of a program, either by in-
corporating new kinds of cases, or rais-
ing the monetary limits on money
damage suits, or both. Is it sensible to
subject all kinds of civil suits to manda-
tory court arbitration? In my conversa-
tions with court officials and practition-
ers, I frequently ask: “What kinds of
cases do you think are inappropriate {or
arbitration?” The usual reply is that
some cases are simply too complicated to
be amenable to a streamlined process:
they require extensive discovery, briefing
of the issues and the full panoply of a
court trial. Complicated cases, [ am told,
occur with some frequency among
smaller value monetary claims and there
are simple cases in which large amounts
of money are at stake. Should we relegate
all smaH cases to alternative dispute reso-
lution mechanisms, while preserving
more expensive traditional procedures
for big stakes cases whether or not they
“need” them? We need to do more hard
thinking, and perhaps some careful expe-
rimentation, regarding this question.
What factors affect decisions to appeal?
Most judicial policymakers feel that some
financial disincentives are necessary to
discourage frivolous appeals from arbi-
tration but that it is improper (and
probably infeasible) to require that lit-
igants pay substantial amounts of money
as a precondition for appeal. We know
very little about how the average litigant
decides whether to appeal, or indeed
whether the lawyer or the litigant plays
the primary role. Where appeal rates
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from arbitration are low, we tend to
assume that most litigants find the arbi-
tration verdicts roughly acceptable; in-
stead, they may simply decide that they
have no other option but to “lump it.”*
Institutional litigants presurnably assess
the costs of appeal somewhat differently;
even if these costs outweigh the amount
at stake in the individual case, they may
take appeals as a matter of policy, in
order to ‘‘keep the system honest”’ —that
is, operating in a fashion that is accepta-
ble to them. Understanding the role of
appeals in the arbitration litigation pro-
cess Is important to understanding the
equity implications of instituting man-
datory arbitration programs.

How does arbitration affect settlement?
Much of the discussion and research
about arbitration focuses on differences
between arbitration and trial, but most
cases that are currently arbitration-eligi-
ble have little or no likelihood of being
tried. The real significance of instituting
arbitration may lie in its effects on the
settlement process. How does arbitra-
tion affect lawyers’ and insurers’ negoti-
ation strategies? How does it affect the
timing of settlements? Perhaps most
important, how does it affect settlement
outcomes? We need to focus more atten-
tion on these questions as well.

How does arbitration affect the prac-
tice of law? Finally, underlying all these
questions is perhaps the most important
of all, how does arbitration affect what
lawyers do? Lawyers in many jurisdic-
tions are understandably wary of arbitra-
tion programs. Some believe mandatory
arbitration represents a small but dan-
gerous step away from the right to jury
trial. Some see itas moving further in the
direction of production line litigation
that is the antithesis of the individually-
crafted form of lawyering that they
learned at school. Underlying many law-
yers' discomfort with arbiwration is a
concern about its impact on their fees.
How lawyers modify their behavior in
the light of arbitration may ultimately
determine the future of this form of
alternative dispute resolution. o]

18. Felstiner, Abel, and Sarat, The Emergence
and Transformation of Disputes: Naming, Blam-
ing, Claiming..., 15 Law & Soc’y REv. 631 (1980-
81).

DEBORAH HENSLER is a senior social sci-
entist at the Institute for Civil Justice, the
Rand Corporation.
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Court-annexed compulsory arbitration:

it works

Experience shows that court-annexed compulsory arbitration is providing litigants

with a speedier and less expensive alternative to the traditional trial. Congress recently

enacted legislation mandating the evaluation of court-annexed arbitration to determine

whether it should become an integral part of the federal judicial system.

by Raymond J. Broderick

81.

n his 1984 Year-End Report on the

Judiciary, Chief Justice Warren

Burger referred to court-annexed

compulsory arbitration as "“a pro-
gram whose time has come.”"! The exper-
iment, commenced in the U.S. District
Court for the Eastern District of Penn-
sylvania in February 1978, proves that it
works well in the federal court. It is pro-
viding litigants with a speedier and less
expensive alternauve to the traditional
courtroom trial. Itis relieving our courts
of the heavy burden of the constantly
increasing civil caseloads, particularly
since the advent of the Speedy Trial Act
and the new Sentencing Guidelines for
criminal cases. ‘

The history of arbitration in our state
courts and the success of the experimen-
tal programs in our federal courts make
it apparent that now is the time to con-
sider making court-annexed compulsory .
arbitration an integral part of our fed-
eral judicial system so that it will become
available toall our U.S. district courts. A
step in that direction has taken place.
Title IX of the Judicial Improvements
and Access to Justice Act, recently en-
acted by Congress, amends Title 28 of
the United States Code by inserting a
new chapter, “Chapter 44 Arbitration.”
This legislation provides statutory au-
thorization for programs of court-an-
nexed arbitration in 20 U.S. district
courts.

A major impetus for the initiation of
programs of court-annexed compulsory
arbitration in the federal courts has been
the ever-increasing civil caseloads. The
number of civil cases filed annually in
U.S. district courts has increased seven-

1. Burger. /98¢ Year-End Repor: on the judi.
crary 13.



tice system in the Eastern District of
Pennsylvania.

Since the program was iniuated in
February 1978, 17,006 of the 71,588 civil
cases filed during the past 129 months
were placed in the arbitration program
(24 per cent of the civil case filings).% Of
the 17,006 civil cases placed in the arbi-
tration program, 15,779 cases have been
terminated.’” Only 388 of the 17,006 civil
cases placed in the program over the past
129 months have required a trial de
novo.’* In other words, only about 2 per
cent of the 17,006 cases placed in the
arbitration program over the past 129
months required the traditional court-
room trial.’

The success of the court-annexed arbi-
tration program is attested to by the fact
that in October 1984, the bar associa-
tions of the ten southeastern counties of
Pennsylvania (comprising the Eastern
District of Pennsylvania) urged the court
to expand its arbitration program to
include all civil cases in which money
damages only were being sought in an
amount not exceeding $100,000. It was
generally agreed that there should be
some limitation on the amount in con-
troversy. It was conceded that in cases
where money damages only are being
sought, the amount in controversy
should be limited 10 an amount which
might make it economicaily unfeasible
for litigants to demand a trial de nove.
The savings to the litigants, as well as 10
the courts, is not realized whenever the
amount in controversy encourages the
losing party to demand a trial de novo. It
was therefore determined to limit the
amount in controversy to $75,000 in
order to avoid the possibility of making
the arbitration program just one more
layer of litigation.

The local rule was amended, effective
January 1, 1985, mandating compulsory
arbitration for all civil cases in which
money damages only are being sought in
an amount not exceeding $75,000, ex-
cluding social security and prisoners’
civil rights cases.* Prior 1o this amend-
ment, the arbitration program was lim-
ited 10 civil cases wherein money dam-
ages only of $50.000 or less were being
sought, and the action was (1) for injury
or death of a seaman; (2) based on a
negotiable instrument or a contract; (3)
for personal injury or property damage;
or (4) under the Federal Employers Lia-

Only about 2 per
cent of the 17,006
cases arbitrated
in the past 129
months required
a trial de novo.

bility Act. Also prior to this amend-
ment, in cases where the United States
was a party, only actions brought under
the (1) Federal Tort Claims Act, (2) Long-
shoremen and Harbor Workers Com-
pensation Act, (3) Miller Actor (4) Fed-
eral Crime Insurance Act were required
to be arbitrated.1? Since this expansion
of the arbitration program in January,
1985, aimost 30 per centof the civil cases
filed in the Eastern District of Pennsyl-
vania are being placed in the arbitration
program.*

For the most part, the program is
administered by the clerk of the court.
When the plaintiff files his or her com-
plaint, the local rule provides that dam-
ages are presumed to be not in excess of
$75.,000 uniess counsel certifies other-
wise.** The court may set aside any certi-
fication by counsel if it finds that the
damages are not likely to exceed §75,000.4

Immediately after the answer is filed,
the attorneys receive a notice from the
clerk advising them of the date for the
trial before the arbitrators and also noti-
fying them that discovery must be com-
pleted within 120 days.* The clerk sche-
dules the trial before the arbitrators fora

36. Statistics prepared by Michael E. Kunz. clerk
of court of the U.S. District Court for the Eastern
District of Pennsylvania as of June 30, 1988.

37. 1d.

38. /d.

39.1d.

40. E.D. Pa. Civ. P. 8.3.A.

41, E.D.Pa. Civ. P. 49. Local rule 49 was recodi-
fied and is now local rule 8.

42. ld.

48, Kunz, supra n. 36.

44. E.D. Pa. R. Civ. P. 8.3.C. If the amount in
controversy exceeds $75.000 the parues may volun-
tarily submit the dispute 1o the arbitration process.
E.D. Pa. R. Civ. P. 8.3.B.
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day certain, usually a date abony
months after the answer is ﬁled,n;;

The local arbitration rule speg
provides that in the event a party
motion for judgment on the pleagj,
summary judgment or similar reliag
case may not be arbitrated until theolau
has ruled on the motion.** The
further provides that the filing of ar
such motion after the judge hag Signe
the order appointing the arbitraiorg Wi
not stay the arbitration trial unlesg u
judge specifically so orders.® Fypy,
more, an application for leave 1o join .
additional party is deemed untim,
unless it is filed before the court signs
order appointing the arbitrators, Ty
court appoints the three arbitrators wi.
will preside at the trial about 30 4,
prior to the date scheduled for the art.
tration trial.3! The court’s order appoip
ing the arbitrators authorizes them .
change the date of the arbitration ¢
provided the trial is commenced with.
30 days of the scheduled date.’2 Any ¢
tinuance beyond this 30-day period my
be approved by the court.’

Although the Federal Rules of Es
dence are designated as guides for ¢
admissibility of evidence at the arbiu:
tion trial, copies or photographs of e
hibits must be marked for identificatio
and delivered to opposing counsel
least ten days prior to the wial% T}
panel must receive the exhibits in ev
dence without formal proof unless cou
sel has been notified at least five da
prior to the trial that his or her opposir.
counsel intends to raise an objectic
concerning the authenticity of the e
hibit.*® The arbitration trial is not r
corded unless a party at his or her ov
expense arranges for the recording ar
transcription.5¢ All arbitration trials a.
place in a courtroom in the feder
courthouse >

At the trial de novo, neither the fa.
that the case was tried before the arbitr:

45. 1d.

46. E.D. Pa. R_Civ. P. 8.4.(a).

47. Id.

48. E.D. Pa. R. Civ. P. 8.4.(c).

49, Id.

50. E.D. Pa. R. Civ. P. 22,

51. Procedure adopted by clerk of the US. D
trict Court for the Eastern District of Pennsyivan

52, E.D. Pa. R. Civ. P. 8.5.(a).

58, 1d.

54. E.D. Pa. R. Civ. P. 8.5.(¢e).

55 1d.

56. E.D. Pa. R. Civ. P. 8.5.(f).

57. E.D. Pa. R, Civ. P. 8.5.(a).



ton panel, nor the arbitrators’ award is
admissible.’8 However, testimony given
at the arbitration trial may be used to
impeach the credibility of a party or wit-
ness.s? The arbitrators’ award is entered
on the docket immediately after it is
filed, although the award itself is not
placed in the official court file.5 In the
event that no demand for a trial de novo
is filed, the arbitration clerk prepares a
judgment for the judge's signature att-
ached to which is the arbitrators’ award. 5!
1If a demand for a trial de novo is filed,
the arbitration clerk retains the arbitra-
tors’ award in a separate file in order to
make certain that the arbitrators’ award
is not considered at or before the tradi-
tional courtroom tria}.5?

The arbitrators

There are approximately 1,200 lawvers
certified to preside at the arbitration
trial ® In order to qualify for certifica-
don, the lawyer must be admitted to
practice before the court, be a member of
the bar for at least five years, and be
determined by the chief judge of the
ourt to be competent to preside at the
mal# An application to become an
arbitrator is carefully considered not
oaly by the chief judge, but, at his
request, by all the other judges of the
m Furthermore, any complaints re-
oaved concerning the performance of an
arbitrator are considered by all the judges.
_Over the past 129 months of the opera-
Uon of the arbitration program, the
""189 have not hesitated, on occasion,
8 cemsure or remove an arbitrator for
‘e 10 adhere 1o the standards re-
Quired for all judges. Most lawyers who
. been certified as arbitrators regard
X certification as evidence of their per-
ce of a worthwhile service to the
©mmunity and the judicial systern, and
\L

A panel of
three arbitrators
has been
well-received

by the bar.

the fact that they receive only $75 for
each arbitration trial is considered by
them as a recognition that it is a pro
bono service.

Three arbitrators are appointed 10
preside at each trial.®* They are ran-
domly selected by the clerk of court.58 At
the time of certification, each arbitrator
states his or her primary area of practice
and the clerk endeavors to assure that
each panel of three arbitrators consists of
one lawyer whose practice is primarily
representing plaintiffs, another whose
practice is primarily representing defen-
dants, and a third whose practice does
not fit either category.8 The panel se-
lected by the clerk of court is scheduled
for a trial date several months in ad-
vance.®® However, it is not until the
judge signs the order designating the
arbitrators who will preside at the arbi-
tration trial (approximately 30 days prior
to the trial) that counsel learn the iden-
tity of the panel members and the panel
members become aware of the three cases
which have been assigned to them for
trial.*®

A panel of three arbitrators has been
well-received by the litigants and the bar.
It has alleviated the fear of some litigants

;: ab. Pa. R. Civ. P. 8.7.(0).
. Procedure adopted by clerk of the U.S. Dis-

"'qsﬁ:n for the Eastern District of Pennsvivania.

&4
&, Kunz, supran. 36.

g. Eg. ;a. R.Civ P 8.1

& 1 a. R. Civ. P. 8.4.¢b).

814,

g» ED. Pa. R. Giv. P. 8.4.(b).

7o:LD' Pa_R. Civ. P. 8.4.(c).

n ED,. Pa.R Civ P 86

gy, hlll’uctions to members of panel by clerk of

R

kln, Pa.R Civ. P.86.8.7

"5 ED. Pa, R. Civ. P. 85.

75. E.D. Pa. R. Civ. P. 8.7. It should be emphas-
ized that the trial is in no sense an appeal because
the task of the court is not to examine the proceed-
ings below to see whether they are tainted by error,
but rather to undertake a fresh determination of
facts and applicable law as it would in any case
before it for the first time.

76. E.D. Pa. R. Civ. P. 8.7.

77. 1d.

78. Id.

79. Id.

80. See ¢.¢. Broderick, Compulsory Arbitration:
Ore Better Wav.69 A.B.A. J. 64 (Jan. 1983). Levin &
Golsah, Alternative Dispute Resolution in the Fed-
eral District Courts. 37 U.oF Fua. L. Rev. 29(1985):
Levin. Court-Annexed Arbitration. 16 U'. Mich. .
L. REF. 537 (Summer 1983); Lind & Shapard. supra
n. 32; Nejelski & Zeldin, supra n. 14
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thatone arbitrator might in some way be
biased against their cause. Having three
arbitrators, who usually represent a
cross-section of the community, provides
a trial which has all of the advantages of
a jury and a non-jury trial.

After the trial

Immediately after the arbitration irial,
the pane] makes an award, e.g. “Award
in favor of defendant”” or “Award in favor
of plaintiff in the amount of $__against
(naming one or more defendants).”™®
The panel is instructed that it should not
file findings of fact, conclusions of law.
or opinions of any kind.”"The panel is
also instructed that there is to be no indi-
cation as to whether the decision 1s or is
not unanimous.” The award becomes a
final judgment unless within 30 days of
the filing of the award either the plain-
tiff, the defendant or both demand a
“wrial de nove.”™ There is no appeal.™

Upon the filing of a demand for rial
de novo, the case proceeds as if it had
never been tried before the arbitration
panel.™ After the filing of the demand
for trial de novo, the case is placed on the
trial list of the judge to whom the case
had originally been assigned and every
effort is made by the judges 1o make cer-
tain that the trial de novo is scheduled
for the earliest possible date. The party
who demands a trial de novo (except the
United States) must pay to the clerk of
the court the $75 fee paid to each member
of thearbitration panel, a total of $225.7
However. any party may petition the
court to proceed in forma pauperis, and
in the event the court signs an in forma
pauperis order, the §225 fee need not be
paid.”

The arbitration fees are deposited with
the clerk of court and are returned to the
party demanding the trial de novo only
in the event that the party receives a final
judgment, exclusive of interest and costs,
more favorable than the arbitrators’
award.’® In the event the party demand-
ing the trial de novo does not receive a
final judgment more favorable than the
arbitrators’ award, the arbitrators’ fees
deposited with the clerk of court are for-
feited to the United States.”™

Evaluation

The experiment in the Eastern District
of Pennsylvania has been evaluated peri-
odically over the past ten years.® A most



comprehensive study has just been com-
pleted by Barbara Meierhoefer, senior
research associate at the Federal Judi-
cial Center.® Her report, which analyzes
the first eight years of the program, con-
cludes that it 1s “considered a success,
accepted by the bench and bar"® To
ascertain the judges' thoughts concem-
ing the court’s arbitration program, in-
terviews with judges were conducted in
the summer of 1985, followed by a mail
survey in September 1986. In responding
both during the interviews and to the
survey, all the judges rated the arbitra-
tion program a success. As stated in the
report, “‘there is essentially no dissent
from che view that the program is effec-
tive for judges, lawyers and litigants....
All either agreed or strongly agreed that
other courts would do well 1o introduce
court-annexed arbitration.”

Confirmation of the acceptance of the
arbiuation program by the Philadelphia
bar is found in the survey of some 600
auomneys whose cases had been assigned
to the program. Ninety-three per cent of
the respondents either approved or
strongly approved of the arbitration pro-
gram. Indeed, 61 per cent named arbitra-
tion as their preferred procedure when
asked if they preferred cases “of this
type” to be decided by a judge, a jury, or
arbitration. Over 60 per cent of the
attorneys stated that they spent less time,
and that the cost to their clients was less,
when the case was referred to arbitration
rather than proceeding to the traditional
courtoom trial. Beyond the reporied
savings in time and money, more than 90
per cent of the attorneys believed that the
arbitration procedures were fair and im-
partial. Moreover, 100 per centof the 152
arbitrators who were surveyed stated that
they either approved or strongly ap-
proved of the arbitration program. The
report concludes that, “the court-an-
nexed arbitration program in the East-
ern District of Pennsylvania continues
to be extremely well-received by the vast
majority of the members of the bar
involved in [the arbitration program] as
both counsel and arbitrators.”

The report also observes that the suc-
cess of the program is auributable to the
willingness of the altorneys to serve as
arbitrators and the fact that the program
is well-administered by the clerk’s of-
fice.®* It also points out that it is the
“availability of this opportunity to pre-

sent the facts of a case to a neutral third
party—at an earlier date and without the
time and expense that accompany a tra-
ditional trial—that provides the basis for
believing that arbitration programs can
serve to broaden access o the justice
system.’'®

Of all the evaluations, however, the
statistical summary prepared on a
monthly basis by Michael Kunz, the
Clerk of the Court, presents the most per-
suasive analysis confirming the success
of the program.® As noted earlier, the
most convincing statistic is the fact that
during the ten vears and nine months of
the program, only 388 of the 17,006 cases
placed in the court's arbitration pro-
gram have required a trial de novo.% In
other words, only about 2 per cent of the
17,006 cases placed in the arbitration
program required the traditional court-
room trial . During this same period, 8
per cent of the civil cases that were not
placed in the arbitration program re-
quired the traditional courtroom trial.®
The median time from the date an an-
swer to the complaint is filed 1o the trial
before the arbitration panel was five
months in 1987, whereas the median
time from the date the answer was filed
to the trial for all other civil cases during
1987 was 11 months.*

In the early years of the arbitration
program in the Eastern District of Penn-
sylvania there were indications that a
few attorneys might have been using the
program solely for the purpose of dis-
covery and not as an opportunity for a
trial on the merits.? After a decision of
the court denying a defendant’s demand

‘for trial de novo on the ground that the

defendant failed to participate in good
faith at the arbitration trial, the court
amended its local rule to specifically
provide that if a party fails to participate
in the arbitration process in a meaning-
ful manner, the court may deny that par-
ty's demand for trial de novo.®! Since this
amendment to the local rule, there has
been no indication that the parties are
using the arbitration trial as a discovery
device.

Court-annexed compulsory
arbitration in ten U.S. district
courts

In addition to the Eastern District of
Pennsylvania, there are programs of

"court-annexed compulsory arbitration

34,

in nine other U.S. district courts: North-
ern District of California; Middie Di..
trict of Florida; Middle District of Nort,
Carolina; District of New Jersey; Weg.
ern District of QOklahoma; Western Dis.
trict of Missouri; Western District of
Texas; Western District of Michigan; and
Eastern District of New York. The pro-
gram in the Northern District of Cali-
fornia has been in operation for mor:
than ten years, having been initiated in
1978.

In 1984, the Administrative Office of
the U.S. Courts obtained funding from
Congress to initate programs of court.
annexed compulsory arbitration in add:-
tional district courts. Notification of the
availability of funds for arbitration pro-
grams was sent to all district court chiet
judges in September 1984 and 17 of them
responded that their court was interested
in participating. Eight district courns
were selected for experimental programs
Thus, at the present time court-annexed
compulsory arbitration programs art
operating in only 10 of the 94 U S. dis-
trict courts.

Each of the ten courts has a local rule
defining the cases eligible for arbitra-
tion. These local rules of court speciit
the type of cases and the limitation as
the dollar amount in controversy. Al
though none of the ten programs ‘;m
identical, they are substantially similaf
in providing that a party who is dissaus:
fied with the arbitration award h-_as 3
specified time (20 or 30 days) to file
demand for trial de novo and in theevent
a demand for trial de novo is filed. th¢
case is then placed on the trial list for the
waditional courtroom trial. In the even!
a trial de novo is not demanded. theard”
tration award becomes a final judgmen®
Figure | illustrates some of the differ-
ences in the programs of court-annex
arbitration in the ten district courts:

TRAFION
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Figure 1 Court-annexed compulsory arbitration In ten (J.S. district courts

Arbitrators fee paid on trial Arbitrator fee paid if after

Number of Selection of  de novo demand retumed  trial de novo jJudgment
court Types of cases Dollar ceiling  arbitrators arbitrators it judgment betlers award does not better award
. PA since 2/1/78  AB civil {some exceptions)  $75.000 3 Clerk of court 3225
5 oCA Limited $100.000 1 (may request 3}  Party choice from $225
ce 51/78 hirnted list
“"D L Limitea $150.000 3 Party choice from 5225
“.ncc 10/1/84 compiete list
¥ oNC Limeted $150.000 1 Party choice from $400-600
:ﬂ“ 1/1/85 compiete list
2N qnce 3/11/85  Limited $75.000 1 Clerk of court $250
HDOK Limuted $100.000 1 (may request3)  Party ¢hoice from $§225
nce 5/1/85 limited hist
ND-MO since 7/1/85 All civil (some exceptions)  $100.000 3 Clerk of court $225
4OTX Limited $100,000 3 Party choice from $225
s 11/1/85 hrmited list
NOMI All Givil (some exceptions)  §100,000 1 Party choice from $250
nce 12/31/85 limited list
£ D NY since 1/1/86  All civil (some exceptions)  $50.000 3 Clerk of court $225

Although the Federal Judicial Center
iscurrently in the process of preparing a
final report evaluating the arbitration
programs in the ten district courts, its
second Interim Report notes the fol-
lowing:*

« The large majority of judges from six
(ourts who have had at least 18 months of
experience with court-annexed arbitration
,upport their program, believe that it has
reduced their caseload burden, and would
wcommend that other courts consider
adoption of similar programs. This find-
ing holds across the six districts even
though they vary in their specific ap-
proaches 10 program implementation.

o The large majority of attornevs who
had been notified that their cases were to be
ubivated support both the concept of
arbitration in general and the program as
implemented in their district. Except for
those involved in hearings from which de
novo demands were filed, the majority
reporied that referring the case to arbitra-
tion saved their and their clients’ time.and
saved their clients money. The majority of
attorneys who responded to our surveys
cave high marks to the procedures asso-
ciated with arbitration. Although smaller
majorities were involved, this overall ap-
proval of the procedures held true for those
who were not satisfied with the outcome as
well as those who were.

92. Meierhoefer, DESCRIPTION oF COLRT AN-
SEXED ARBITRATION IN TEN PiLOT FeDERAL Dis-
mcr Covrrs (Second interim Report) (Federal
fudicial Center. February 1987).

93. Posner. The Summary Jury Trial and Other
Methods of Alternative Dispute Resolution: Some
(autionary Observations, 53 U. Cu1. L. Rev. 366
Spring 1986). See also Posner, THE FEDERAL
(ovaTs—CRisis aNp REFORM (Cambridge. MA:
Hanard University Press, 1985).

H. Levin, supra n. 80.

- %. “Guidelines to Arbitrators.” U.S. District
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~ 9%. Postier. THE SumMARY Jury TRIAL: SOME
CAUTIONARY OBSERVATIONS, 35 (Yale Law School,
Program in Civil Liability, Working Paper 37,
‘pt, 1985),

97. See supra n. 36.
98. 1d.

¢ The majority of litigants in cases where
the parties had been notified of the arbitra-
tion referral believed that the procedures
associated with the arbitration process were
fair. While more of those who were satis-
fied with the outcome responded favorably,
than those who were not. the majority of
litigants who were dissatisfied with the
outcome still agreed that the procedures
were fair. Further, the majority of litigants
in cases that were actually arbitrated chose
the arbitrator over either a judge or jury as
their preferred resolver of the dispute.

* The overwhelming majority of arbi-
trators who responded 10 our survey ap-
proved of both arbitration in general and
of the court-annexed program imple-
mented in their district.

It therefore appears that the data so far
collected shows a high degree of satisfac-
tion with the programs of court-annexed
compulsory arbitration now operating.

Some criticisms

Although court-annexed compulsory ar-
bitration is regarded by many as one of
the better alternatives to the traditional
courtrcom trial, there are some who
have not enthusiastically embraced 1.
For instance, Judge Richard A. Posner
of the Seventh Circuit appears to con-
sider court-annexed compulsory arbitra-
tion as a procedure designed solely to
increase the likelihood of settlement.”
As pointed out, compulsory arbitration
was not designed solely to produce a set-
tlement. There is no question that court-
annexed compulsory arbitration does
expedite a settlement in that the trial
does take place at a much earlier date
than the traditional courtroom trial, and
it is generally recognized that trial expe-
dites sertlement.

As pointed out by Professor A. Leo
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Levin, “‘tJo make court annexed arbitra-
ton little more than a mechanism for
achieving settlement is to run the risk of
diminishing its effectiveness in termi-
nating cases and of reducing litigant
satisfaction with the process.”'™ Arbiira-
tors do not conduct a settlement confer-
ence. As a mauter of fact, arbitrators
appointed in the Eastern District of
Pennsylvania are specifically instructed
not to discuss settlement and are admon-
ished that factfinders should not partic-
ipate in settlement discussions.® The
primary purpose of the arbitration pro-
gram is not to produce a settlement, but
rather to make our judicial systern access-
ible 10 those litigants who cannot afford
the high cost of the traditional court-
room trial and who desire an earlier reso-
lution of their dispute.

Judge Posner also states that “[i}he
biggest objection (o court-annexed arbi-
tration is its cost...because, as in ordi-
nary arbitration. witnesses testify. It is a
full trial before the real trial and it is
hard o see that as reducing the net costs
of dispute resolution.”% This cbserva-
tion ignores the fact that only a few cases
assigned to the court-annexed compul-
sory arbitration program require the
raditional courtroom trial. As pointed
out, only 2 per cent of the cases in the
program have been tried a second time.%”
Furthermore, the net amount paid to
arbitrators over the 129 months in the
Eastern District of Pennsylvania has
been $662,632. which is less than $42 per
case terminated in the program.’® The
total fees paid to jurors in connection
with the 331 civil jury trials held during
the fiscal year 1987 in the Eastern Dis-
trict of Pennsvivania was $538,384 which



amounts to $1,627 paid for each civil
jury trial during the period.% The three
arbitrators are paid a total of $225 (§75
each) for each arbitration trial. In addi-
tion, the arbiwration program saves the
cost of a court reporter. Although it
appears that court-annexed compulsory
arbitration provides considerable sav-
ings to the government, its primary pur-
pose is not to reduce cost to the govern-
ment, but to provide relief to those
litigants who cannot afford the high cost
of the traditional courtroom trial.

There has been some criticism of the
court-annexed compulsory arbitration
program on the ground that it is not
possible for litigants 1o obtain an opin-
1on in a case where the parties desire a
written opinion establishing a legal prec-
edent.'® I is interesting to note that over
the past 129 months of the program,
5,693 of the 17,006 cases that were termi-
nated in the arbitration program were
terminated by a court order on the basis
of a dispositive motion.!®! The termina-
tion of a case by dispositive motion is
generally accompanied by a written
opinion.

Recommendations of the Judicial
Conference

For several vears, the Judicial Confer-
ence of the United States has vigorously
supported legislation which would pro-
vide statutory authorization for the ex-
perimental programs of court-annexed
arbitration presently in operation in the
ten U.S. district courts and authorize
such programs for additional district
courts. As Judge Elmo B. Hunter, then
chairman of the Committee on Court
Administration of the Judicial Confer-
ence of the United States, pointed out in
his testimony before the House Sub-
commitiee on September 23, 1987:

This [bill] would provide for the first time
express statutory authority for arbitration
programs in the Federal courts, including
the current pilot projects. The patiern of
ever-increasing workloads in the past two
decades has greatly concerned the Judicial
Conterence. As Congress has expanded the
jurisdiction of the courts, the courts have
found it necessary two experiment with
altermative forms of dispute resolution.
Arbitration is one such alternative srongly
supported by the Judicial Conference.19?

On March 18, 1988, Judge Elmo B.
Hunter, again speaking on behalf of the
Judicial Conference of the United States,

testified before the Senate Subcommittee
on Courts and Administrative Practice
as follows:

[This bill] would provide express statutory
recognition of a decade of pilotarbitration
activities and expand the program to poten-
tial participation by every district....[T]he
Judicial Conference proposed this pro-
gram, which would be flexible and exper-
imental in nawre, authorized but largely
unfettered by statutory restrictions, and in
accordance with guidelines and procedures
prescribed by the Judicial Conference of
the United States.!®

Judge Hunter concluded his testim-
ony by stating, “We pledge 1o work with
this Subcommittee and its staff to attain
the most effective Federal arbitration
program possible. 194

The new legislation

Legislation authorizing experimental
programs of court annexed arbitration
finally became a reality on November 19,
1988, when the President signed into law
the Judicial Improvements and Access to
Justice Act. Title IX of this Act amends
Title 28 of the U.S. Code by inserting a
new chapter. “Chapter 44 Arbitration,”
the provisions of which become effective
180days after enactment.!? The Act con-
tains a repealer which provides that
Chapter 44 shall remain in effect for only
five years.'0

Chapter 44 specifically provides that
the ten U.S. district courts which cur-
rently have programs of court-annexed
arbitration may authorize by local rule
the use of arbitration in any civil action,
including an adversary proceeding in
bankruptcy.’®” These ten courts are spe-
cifically authorized to refer to arbitra-
tion any civil action where the parties
consent and may require referral of any
civil action if the relief sought consists
only of money damages not in excess of
$100,000, exclusive of interest and
costs.'?® The district court may presume

that damages are not in excey .,
$100.000 unless counsel centifies g,
damages exceed that amoun.19?

The legislation provides, howen
that without the consent of the parun
the ten courts currently operating arly
tration programs may not refer o arty
tration actions based on an alleged viol,
tion of a right secured by the Consum
tion of the United States or actions i
which jurisdiction is based in whole
in part on 28 U.S.C. §1343 (civil righ
actions),!® ‘

The Act also authorizes the initiation
of arbitration programs in ten addition.
U.S. district courts as approved by dv
Judicial Conference of the United
States.! It appears, however, that itr
arbitrauon programs authorized for thev
ten additional courts are limited to suck
civil actions (including adversary pre-
ceedings in bankrupicy) where the par-
ties have consented to arbitrauon.!'?

Each district court authorized 1o opet-
atean arbitration program must provide
by local rule a procedure for exempting
from arbitration either sua sponte o
upon motion of a party any case !
which the objectives of arbitration would
not be realized (a) because the case -
volves complex or novel legal issues. tb!
because legal issues predominate over
factual issues or (c) for other gowd
cause.!!?

The legislation mandates that the arbi-
tration hearing shall begin within tht
period specified by the district court but
in no event later than 180 days after tht
filing of an answer, except that the arb-
tration hearing shall not, in the absenc®
of the consent of the parties, commenc
until 30 days after the disposition by th¢
district court of any motion to dismis
the complaint, motion for judgment of
the pleading, motion to join necessar
parties or a motion for summary judg-
ment provided the motion was filed dur”
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ing the time period specified by the
court.!!* The 180-day and the 30-day
periods may, however, be modified by the
court for good cause shown 3

The Act requires that the arbitration
award must be filed with the clerk of the
court promptly after the conclusion of
the arbitration hearing. A request for a
trial de novo must be filed within 30 days
of the filing of the arbitration award.! 6
If no request for trial de novo is filed
within 30 days, the award becomes the
final judgment of the court and the
judgment shall have the same force and
effect as a judgment of the court, except
that it shall not be subject to review in
any other court by appeal or otherwise. 1’
The district court may by rule allow for
inclusion of costs as part of the arbitra-
tion award.!*® Each district court must
provide by rule that thearbitration award
shall not be made known to any judge
who might be assigned the case except as
Necessary to assess costs or attorney fees
after final judgment,?

Upon the filing of a demand for trial
de novo the action must be restored to
the court’s calendar at the place it would
have occupied if it had not been referred
to arbitration and must be treated for all
purposes (including any right to jury
trial a party may have had) as if it had
not been arbitrated.1?® [t is also provided
that the court shall not admit at the trial
de ngvo any evidence that there has been
an arbitration proceeding, the amount
of the award or any other matter con-
C¢eming the conduct of the arbitration
Proceeding, unless the evidence would
othérwise be admissible pursuant to the
Federal Rules of Evidence, or the parties
have otherwise stipulated.!2!

The legislation authorizes the court to
Provide by rule that in any trial de novo
the arbitration fees may be taxed as costs

—
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against the party making the de novo
demand or require the party making the
de novo demand (except the United
States) 1o deposit a sum equal to the arbi-
trators’ fees as “advance payment” of
such costs unless that party has been
permitted to proceed in forma peupe-
715.122 However, in the event the party
demanding trial de novo obtains a final
judgment more favorable than the award,
or the court determines that the demand
for wrial de novo was made for good
cause, the arbitrators fees shall be re-
turned, otherwise the fees are forfeited to
the Treasury of 'the United States.!®
Such a rule must also provide that no
penalty for demanding trial de novo,
other than the arbitrators’ fees as set
forth above, may be assessed by the
court.'? In the event the arbitration pro-
ceeded by consent of the parties, the dis-
trict court may assess costs as provided in
28 U.S.C. §1920 and reasonable attorney
fees against the party demanding trial de
novo if such party fails to obtain a
judgment, exclusive of interest and costs,
which is substantally more favorable
than the arbitration award and the court
determines that the party's conduct in
seeking the trial de novo was in bad
faith.12¢

The Act requires the district court 1o
establish standards for the certification
of arbitrators? and authorizes the court
to determine the compensation of the
arbitrators,!?’ subject, however, to any
limit set by the Judicial Conference of
the United States.'2® Pursuant to regula-
tions prescribed by the Administrative
Office of the U.S. Courts, adistrict court
may reimburse arbitrators for actual
transportation expenses.!?

The Judicial Conference of the United
States is authorized to develop model
rules relating to procedures for arbitra-
tion, but no model rule may supersede
any provision of Chapter 44 or any law
of the United States. 3

Finally, the Act requires the director of
the Administrative Office of the U.S.
Courts to include in the annual reportof
the office statistical information con-
cerning the implementation of Chapter
44.1% Not later than five years after the
enactment of this legislation, the Federal
Judicial Center, in consultation with the
director of the Administrative Office of
the U.S. Courts, is required to submit to
Congress a detailed report on Chapter 44
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including a recommendation on whether
to terminate or continue the program, or
o enact an “arbitration provision in
title 28, U.S. Code, authorizing arbitra-
tion in all federal district courts.” 132

Although Chapter 44 will require the
ten U.S. district courts which presently
operate programs of court-annexed arbi-
tration to make some modifications to
their local rules, the legislation is a wel-
come recognition by Congress that court-
annexed arbitration makes the federal
judicial system more accessible to those
persons unable to afford the high cost of
the traditional courtroom trial.

Conclusion

Court-annexed compulsory arbitration
is making justice in the U.S. district
courts more accessible to those who are
unable to afford the high cost of a tradi-
ttonal courtroom trial. It 1s also provid-
ing litigants with a speedier resolution
of their disputes. Furthermore, the addi-
tional burdens imposed on the district
courts by the Speedy Trial Act for crimi-
nal cases and the new Sentencing Guide-
lines mandate the adoption of programs
such as court-annexed compulsory arbi-
tration if we are to continue the efficient
operation of our federal judicial system.
Court-annexed compulsory arbitration
is one of the better alternatives, although
certainly not the only one, to the tradi-
tional courtroom trial for those civil
cases where money damages only are
being sought in an amount which makes
the cost of a traditional courtroom trial
economically unfeasible. The history of
its successful operation in many state
courts and the success of the experimen-
tal programs in our federal courts is con-
vincing evidence that the time has come
to consider making court-annexed com-
pulsory arbitration an integral part of
our federal judicial sysiem. O

RAYMOND J. BRODERICK is a U.S. district
court judge for the Eastern District of Penn-
syivania
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ceording to proponents of alter-
A native dispute resolution, many
of the problems linked to tradi-
tional court processes can be reduced by
introducing viable options to these tradi-
tional processes. Altermatives permit in-
Jividuals to shape the final resolution of
their conflict and to avoid the psychologi-
cal. temporal, and financial costs associ-
ated with court procedures. Furthermore,
when disputants participate more directly
in creating the agreements that resolve
their disputes, the agreements last longer
than court orders.!

One of the most important develop-
ments in the alternative dispute resolu-
rion (ADR) movement is court-annexed
arbitration, a method by which courts
refer some portion of their caseload to
another forum for third-parry resolution.
Court-annexed arbitration is used for
cases in which money damages fall within
a certain range, generally between
$10,000 and $50,000. An arbitrator (or
group of arbitrators) meets with the par-
ties and, after hearing the evidence and
testimony, renders an award. If accepted,
the award is binding. Parties not accept-
ing the award may appeal and seek a court
mial de novo.

Despite the fact that twenty-three
states and the District of Columbia now
use some kind of arbitration program,’its
widespread adoprion is still at the forma-
tive stage. This is because in several of
those jurisdictions, arbitration has been
introduced only in selected trial courts o
deal with particular rypes of cases, and not
necessarily in courts with the largest
caseloads.’

[t is fair and accurate to say thar press-
ing questions about court-annexed arbi-
tration are being asked in nearly all states.

EDITOR'S NOTE: This artcle was wrinen
with support from the Naronal Insdnute for
Dispute Resolution (NIDR) and the Large
Trial Court Capacity Increase Program
funded by the Bureau of Justice Assisuance
(BJA). The views expressed in this ardcle are
those of the authors and do not necessarily
represent the policies of NIDR or BJA.

Dr. Roger Hanson is a visiting scholar with
the Natonal Center for State Courts. Dr.
Geoff Gallas is the National Center's direc-
tor of research and special services. Swusan
Keilitz is a staff artorney with the National
Center for State Courts.

In most of the twency-four jurisdictions
where court-annexed arbitration is in
place. the questions being asked are
whether to expand arbitration by broad-
ening eligibility, to extend it ro more trial
courts, or to modify 1ts structure and proc-
ess.

[n the remaining twenry-seven states,
the questions revolve around whether to
even introduce court-annexed arbitra-
ton. North Carolina, for example, is
currently comparing court processing and

One of the

most important
developments in
the alternative
dispute resolution
(ADR) movement
is court-annexed

arbitration . ..

arbitration as part of a pilot project, and
Colorado recently initiated an experi-
mental arbitration program in eight trial
courts. This wait-and-see approach to
court-annexed arbitration suggests that
states view the process not as a proven
idea simply awaiting implementation but
as an innovation that is yet to be proven.

One manifestation of this ambiva-
lence roward arbitration is the Confer-
ence of State Court Administrators’
(COSCA) expression of interest in the
topic. Instead of fully endorsing arbitra-
tion and urging its rapid establishment,
COSCA passed a resolution supporting a
more systematic inquiry.* This article
responds to the concems behind that
resolution. State court administrators,
who must advise judges and legislators on
whether to introduce, expand, or institu-
tionalize court-annexed arbitration, want
to know what has been leamned from past
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experience with this procedure. [s it a
promusing wnovation! What makes for
an effective arbitration program! How
<an it be best organized!?

Interestingly, some prominent re-
searchers are in striking disagreement as
to what has been leamed. For example,
research performed by Rand's Institute on
Civil Justice suggests that state court-
annexed arbitration has made consider-
able progress in achieving its main objec-
tives. [n contrast, others argue that the
Rand research lacks evidence of either
arbitration’s effectiveness or its ineffec-
tiveness.’

The purpose of this essay is threefold.
First, to suggest thar there is a middle
ground between these opposite views.
Reviewing the literature on state court-
annexed arbitration, we conclude that
something is known about arbitration’s
relationship to the pace, cost, and quality
of dispute resolution but that methodo-
logical shortcomings limit the generaliza-
tions that we can make when drawing on
available research.

A second objective is to draw atten-
tion to the crucial role of management in
the process of dispute resolution. Past
evaluations of arbitration have neglected
management’s role in affecting the pace,
cost, and quality of both court processing
and arbitration.

And finally, we point out rthat the
significance of management in shaping
the success of court-annexed arbitration is
consistent with the proposition that or-
ganization is essential to court reform in
general.

Why isn’t more known about
court-annexed arbitration?

This review will synthesize prior research
about the connection between court-
annexed arbitration and key outcomes,
such as the pace, cost, and quality of
dispute resolution. The complex issue of
quality is broken down into participant
sausfaction, integrity, access, and fair-
ness. By seeing how research findings fit
into this scheme rather than merely sum-
marizing each study, we place what is
known into a broader context and high-
light the questions that remain
unanswered.

PACE OF DISPUTE RESOLUTION
One of the common objectives of court-
annexed arbitrarion is to reduce the time



from case filing to disposition. Hensler
{1986) paints a mixed picture of what
arbitration acrually accomplishes. In
Pittsburgh. arbitrated cases move faster
than those on the regular court calendar,
while in some Califomia jurisdictions
arbitrated cases move slower. These ob-
servations are tentative, however, be-
cause they are not based on rigorous
comparisons between arbitration and
court processing.®

An experimental research design
should be used to draw the most valid
conclusions comparing the pace of court
cases to arbitrated cases. That sort of
design involves the comparison of a ran-
domly assigned group of arbitrated cases
with a randomly assigned control group of
court cases. By establishing equivalent
experimental and control groups and
varying only the forum of resolution, the
effects of extraneous factors are screened
out. Observable differences in the pace of
resolution can then be related logically to
the presence or absence of arbitration.

Wherte random assignment is not pos-
sible, researchers can approximate the
experimental/control group design by
comparing matched samples of cases adju-
dicated before and after the introduction
of court-annexed arbitration. If arbitra-
tion is working as intended, there should
be a positive change in the pace of dispute
resolution berween the two samples.
However, this approach also requires re-
searchers to examine cases which remain
on the court calendar because they are not
eligible for arbitration. Past research has
not taken this step.

Arbitration may deal wich its assigned
cases expeditiously, but only by drawing
attention away from the rest of the court’s
caseload. Judges do notrid their calendars
simply by referring cases to arbitration;
they or their representatives must moni-
tor and review arbitration cases. Addi-
tionally, judges and court staff must still
resolve arbitration cases requesting trials
de novo.

As prior studies have demonstrated,
the introduction of an innovation also
requires a considerable portion of the time
and attention of the chief judge and court
manager to keep the implementation
process moving forward.” All of these
factors consume the time and resources
available for handling cases not referred
to arbitration. Hence, it is possible that
the pace of arbitration may be swift, but

the rest of the court’s caseload may suffer.
Hensler admits that the question of a
serious, negative side effect of arbitration
on the remaining court calendar is open,
which means that more thorough analyses
are called for in the future.?

COST OF DISPUTE RESOLUTION

Any thorough study of the cost of dispute
resolution must consider both the cost to
the parties and the cost to the court.
Hensler's survey of what i1s and is not

... the pace of
arbitration
may be swift,
but the rest
of the court’s
caseload

may suffer . . .

known about state court-annexed arbitra-
tion revealsa major void in ourknowledge
about costs to the parties. Hensler reports
on the amount of time the parties spend
and what fees they pay to their lawyers for
arbitrated cases, but she presents no time
or cost data on comparable court cases.
She correctly observes that any reduced
fees to the parties depends in part on the
attomeys’ billing structures and their will-
ingness to pass along savings to theit
clients. However, the primary question of
whether there is any savings for attorneys
to pass on to their clients remains
unanswered.’

Hensler compared the expenditure per
case of all cases referred to arbitration
with all those remaining in the court sys-
tem to determine the cost of arbitration to
the court. In both California and Pitts-
burgh, the per-case cost of arbitration was
lower. She also compared the cost of all
cases that actually went to an arbitration
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hearing with those court cases that went
to trial and found that the per-case cost of
arbitration was lower.

For at least three reasons, however,
these positive results should be taken with
a note of caution. First, the lower cost
estimates do not reflect any time that the
court spends in monitoring or reviewing
arbitrated cases. Second, as Hensler rec-
ognizes, information is lacking on the
ultimate resolution of arbitration appeals,
which, like rrials, consume a dispropor-
tionately large share of the court’s avail-
able resources compared to cases that do
not go to tial. The cost of appeals, of
course, must be charged against arbitra-
tion. Consequently, because these cost
factors have been omitted, the total cost
of arbicration is underestimated by an
unknown amount.

Third, one should avoid drawing
broader conclusions than are warranted
from per-case cost figures. These figures
measure the relative efficiency of court
processing versus arbitration. Efficiency
is calculated for court processing and arbi-
tration separately by dividing equivalent
resources (e.g., personnel) by the number
of cases in each respective forum. How-
ever, even if arbitration has a lower per-
case cost, this efficiency does not translate
into a cost savings to the court. To reach
conclusions about cost savings, we need to
know how arbitration affects the alloca-
tion and distribution of court resources.
After arbimration is introduced, whar ad-
justments, if any, are made in the number
and assignment of judges, staff, and other
personnel! Does the court shift resources
out of the civil division because some
cases are now being arbitrated? If cases are
siphoned off for arbitration, do the judges
spend more time on complex civil cases!
Onr is the efficiency associated with arbi-
tration simply absorbed with no change in
resource allocations by the court? These
sorts of questions need to be addressed
before conclusions about cost savings can
be reached.

QUALITY OF

DISPUTE RESOLUTION

One of the most complex issues in the
study of law and sociery is the quality of
legal services. From our perspective.
quality in the contexr of court-annexed
arbitration encompasses four key compo-
nents: (1) participant satisfaction, (2)
integrity, (3) access, and (4) faimess.



Participant satisfaction. Concemning
participant satisfaction, positive assess-
ments by parties who have gone through
an arbitration process are among the most
heralded findings. Hensler reports that
the overwhelming majority of arbitration
participants, including those who lost
their disputes, are satisfied with the proce-
dure. Hensler's positive findings corrobo-
rate an earlier review of participants’ reac-
nions to mediation programs. '

Despite these affirmative judgments
from the users of arbitration, some ques-
tions are still outstanding.!’ In a more
strict comparison of parties in experimen-
tal (arbitration) and control (court proc-
essing) groups, if members of the two
groups are asked to rate arbitration or
court processing on a common scale, how
would the ratings compare! Moreover,
would the ratings vary according to the
nature of the case, the length of time
taken to resolve the dispute, the mode of
dispasition, the winning or losing side,
and so forth?

The basis for the positive evatuations
by the users of arbitration also needs to be
clarified. Are there identifiable facets of
arbitration that predict high or low satis-
faction? Are these facets subject to ma-
nipulation? Answers to these questions
are needed to determine what specific
procedures or particular values should be
incorporated into the design, implemen-
wation, and management of arbitration
programs.

Integrity. The integrity of the dispute
resolution process reflects the degree to
which parties adhere to agreed-upon arbi-
tration awards, settlements, or court or-
ders. Noncompliance with these agree-
ments signals that the process is marked
by miscommunication, misunderstand-
ing, or misrepresentation. The failure to
render services, to pay damages, or to
discharge other obligations imposes a
deprivation on one of the parties. Finally,
the inability to execute arbitration awards
or court judgments calls into question the
authoritative nature of the arbitration or
COULT process.

Although there is very little informa-
tion on the relative integrity of state
court-annexed arbitration, this dimen-
sion has been explored by McEwen and
Maiman in che related area of small claims
mediation.'? They find that parties to
mediation are twice as likely as their court
councerparts to fully live up to their obli-

gations. This startling difference is one of
the reasons some policymakers are at-
tracted to small claims mediation despite
intellectual criticisms of it.'?

However, compliance is not an either/
or distinction; compliance may be partial.
In sorting out the relative importance of

‘several factors influencing the degree of

compliance, McEwen and Maiman find
that the type of arena in which the dispute
was resolved does not have an independ-
ent impact on the likelihood of compli-

The fairness
of dispute
resolution
processes

is of
universal

concem. ..

S

ance. Other factors are even more power-
ful influences. McEwen and Maiman find
that compliance is inversely and most
strongly related to the size of the award:
the larger the award, the lower the degree
of compliance. Hence, it remains to be
seen whether state court-annexed arbitra-
tion, where the dollar amounts in contro-
versy are much larger than in small claims,
has an impact on compliance.

Access. Access to justice is a value ar-
birration offers to disputants because it
presumably is more rapid and less expen-
sive. The meaning of access is not, how-
ever, altogether obvious. If it is assumed
that arbitration is as fair or fairer than
court processing and so more closely ap-
proximates the ideal of due process, then
the level of its use is an appropriate indi-
caror of access. That assumption begs the
question, however. The critics of ADR
make the opposite assumption; they
maintain that arbitration provides sec-
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ond-class justice parually because of its
reputed speed. This contrary assumption
calls into question, of course, the validity
of program use as a measure of access o
justice.

Although access to justice is inextrica-
bly bound to notions of faimess, both the
proponents and the critics of ADR might
agree that the parties’ ability tomake thewr
claims known and understood by the
court {or the arbitrators) is an essential
component of access. For this reason, we
believe it is fruitful to frame the issue of
access in terms of factors such as the par-
ties' views of whether they are able to
present their claims, whether their ulti-
mate goals are taken into account, and
whether the process is orderly. If they
have counsel, their beliefs as to whether
their attorneys are able to be prepared.
make effective arguments, and answer
questions posed by the court (or the arbi-
trators) are relevant issues.

Hensler reports that most participants
in state court-annexed arbitration believe
that this process allows them the opporru-
nity to be heard and to have their deci-
sions rendered by an imnpartial third parcy.
While this informartion is pertinent in a
general way to our notion of access, it is
important to recognize that Hensler's
observation is not based on any relevant
comparison. It is not based on a compara-
tive assessment berween arbitration and
court processing by the parties in arbitra-
tion. It also is not based on a comparison
of the judgments by parties in arbitration
with equivalent judgments by parties in
courts. Hence, there is a need to build on
Hensler’s work and to design a more-
complete set of measures of access.

Fairness. The fairness of dispute reso-
lution processes is of universal concern.
Even if a given route to resolvinga dispute
isclearly the shortest or the mostefficient.
a lack of faimess is sufficient in itself to
wartant the search for a different path.
Although the emphasis is commonly
placed on the procedural notion of fair-
ness, we believe that decisions rendered
by a process are equally important to any
assessment of its faimess.

The appropriateness of analyzing deci-
sions in dispute resolution arises from the
debate ovet who is and who is not disad-
vantaged by the choice of dispute resolu-
tion forums. Generally, the proponents of
alternatives tocourt processing claim that
greater parity in the bargaining strength



and power of both parties is achieved
outside the court arena. Critics contend
thatitis precisely the parties with the least
resources, the lesser skills, who are the
most dispossessed, who are the least suc-
cessful when disputes are resolved by some
altemanve process.

One contribution chat research can
make to this debate is clarifying the vari-
ous claims. While the proponents con-
tend, for example, that parties with less
clout tend to do better in arbitration than
in court, the quesrion is, how much bet-
ter! Do these parties simply increase their
chances of winning, or do they emerge as
the prevailing party in at least a majority
of the disputes! Do the advantages of
mediarion for less-powerful parties hold
true in arbitration, which is a more adver-
sarial process than mediation?

On the other hand, do the critics
contend that parties with less clout do
even worse in arbitration than they would
do in court? Or is it that the critics see the
parties with the least clout as not doing
any better than before? Part of any future
research agenda should be to determine if
the attributes of the parries (such as race,
gender, occupation, income, and type of
legal representation) are associated with
variations in the patterns of awards, set-
tlements, or court orders.

In summary, court-annexed arbirra-
tion has been found in some instances ro
be an improvement over court processing.
Some applications of court-annexed arbi-
tration have been linked to more-expedi-
tious, more-efficient, and more-satisfying
dispute processing. Yet, our review has
shown that court-annexed arbirration is
not always supenior, and in some instances
is inferior, to court processing. If court-
annexed arbitration is not a magic bullet
guaranteeing faster, cheaper, and fairer
dispute resolution, then other factors are
influencing arbitration’s success. These
other factors deserve attention if arbitra-
tion is to realize its maximum potential.

Management:
The forgotten variable

A search of different studies reveals one
consistent finding—the success of arbi-
tration hinges on its administration.*
Simply stated, loosely structured pro-
grams, lax enforcement of deadlines, and
tolerance of inefficiencies are believed to
contribute to slow and ineffective arbitra-
tion processes.

These observations have gone some-
what unrecognized because they are post
hoc conclusions based on examinarions
strictly of arbitration programs rather
than explicit and controlled comparisons
berween the management of arbitration
and court processing. Nevertheless, these
observations raise the larger issue of the
role of management as a key variable in
shaping dispute resolution.

We know from court-related research
that the management of litigation affects
the pace at which cases are resolved.!
However, the mere referral of cases to
arbitration may not expedite the court’s
remaining caseload. In theory, siphoning
off cases to arbitration, with the corre-
sponding reduction in court congestion,
should improve the pace of litigarion for
the remaining cases. Yet recently com-
pleted research on case processing time in
eighteen jurisdictions indicates that arbi-
tration does not necessarily speed the
processing of cases that remain on the
court’s docker.!¢ Nine of the courts in this
study, including four of the fastest and
three of the slowest, had mandatory arbi-
tration programs for at least a portion of
their civil caseloads. Moreover, the fast
courts were observed to have effective
leadership, performance standards, moni-
toring of performance against standards,
and tight control over case processing.
According to the researchers’ conclu-
sions, management determines the effi-
ciency of case processing. Court-annexed
arbitration, in and of itself, does not have
an impact.

. On the basis of that inquiry, one can
infer that the positive results attributed to
arbitration actually arise because of the
increased attention given to case process-
ing. Heightened concem, even without
the establishment of arbicration pro-
grams, might produce similar positive ef-
fects. This argument has considerable
support. For example, evaluations of de-
lay reduction programs have found that
the greatest decrease in case-processing
time occurs before the implementation of
delay reduction procedures. The explana-
tion is that greater interest in and a greater
focus on case processing among judges
and court staff are sufficient to move cases
more promptly.!” A judge or court admin-
istrator, therefore, may reasonably believe
that if attention and resources are aimed
ar court processes, the improvements are
likely to be similar to those achieved by
creating an alterpative 10 court process-
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ing. In fact, that inference may be behind
COSCA's resolution calling for research
on alternative dispute resolution.

Looking beyond

Based on our understanding of the litera-
ture, furure research should examine the
extent to which different approaches to
management affect the pace, cost, and
quality of dispute processing. For ex-
ample, arbitration may be a more-effi-
cient and rapid method of resolving cases
than court processing because the court
fails to apply its own rules and fails to
exercise adequate control over litigation.
Ontheother hand, when a court monitors
case processing, its management ap-
proach may be transferred to the arbitra-
tion process, as Mahoney et al. posit is the
case in four speedy, well-managed
courts.’® Consequently, the two dispure
resolution processes may function in
much the same way because of the com-
mon management framework.

The vital role of management in the
study of court-annexed arbitration relates
to the larger issue of court reform. The
history of planned change is studded with
examples of ideas thar are discussed but
never introduced, experiments that begin
but are only partiallv implemented or
never institutionalied. Some scholars
have commented that one of the most
important ingredients m the successful in-
woducrion of new pulicies is organiza-
tion.!” Unless programs to implement
policies are scructured m such a way that
they candeliverthe intended services, the
prospects of positive nesults are dim. We
would like to add ro thart proposition the
parallel idea that maruagement is essential
to successful reform. When reforms are
monitored in terms of performance, ad-
justed, and kept on wack, they have a
chance of succeeding. This is no prescrip-
tion as to what is the tmost potent reform.,
but it is a necessary comdition underlying
the execution of anv aea. Because dedi-
cated management tak:as so much time, it
supports Arthur T. . 'anderbilt’s adage
that reform is not for te short winded. s¢j
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tion, in the states. For a discussion of this survey, see
Susan Keilitz, Geoff Gailas, and Roger Hanson,
“State Adoption of Alternative Dispure
Resolution,” State Court Journal, 12 No. 2, (Spring
1988).

3. See Keilirz, Gallas, and Hanson, supra. Other
reasons ADR adoption can be said to be still in the
formartive stage are that some programs have low
ceilings on the doilar amounts in controversy (e.g..
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restricted to certain case types (small claims in
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practice in Vermont, motor vehicle cases in Ne-
vada, and automobile properry and medical dam-
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thar arbitration has negative consequences, it does
indicare that 1ts full potential has vet to be realized.
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Bianchi (chair). Samuel Conn, Roberr Duncan,
Franklin E. Freeman, Thomas J. Lehner. J. Denis
Moran, Larry Polansky, Arthur H. Snowden. and
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analysis of court-annexed arbitration’s effects on
the efficiency and quality of the administration of
justice. [n our opinion, their actions indicate that
pressing questions about arbitration’s consequences
remain unanswered.

5. For the point of view that court-annexed
arbitration has made considerable progress in
achieving its goals, see Deborah R. Hensler, “Whar
We Know and Don't Know About Court-Admini-
stered Arbitration,” 69 Judicanre 307 (1986).
(Hensler's arricle is a synthesis of two detailed

studies in which she participated: see Jane W.
Adler, Deborah R. Hensler. and Charles E Nelson.
Simple Justice: How Lingants Fare m the Pitzsburgh
Court Arbiranom  Program. [Santa Monica. Ca.:
Rand Corporation 1983]; and Debocah R. Henslet,
Alberr J. Lipson, and Elizabeth S. Rolph. Judiciai
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Monica. Ca.: Rand Corporation, 1981}) For the
opposing viewpont. see James J. Alfini and Richard
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12 Jusnce System Joranal 260, (1987). Parailel work
on federal court-annexed arbitration does not rec-
oncile Jisagreement surrounding state court-an-
nexed arbitranon. (E. Allan Lind and John E.
Shapard, Evaluation of Court-Annexed Arbisraton m
Three Federal Distict Couns [Washungton, D.C.:
Federal Judicial Center. 1983].) The federal court
research, based on a study of three programs. places
arbitration’s cffectivencss in some doubt. Arbiza-
tion was successtul in only two of the three jurisdic-
tions, and where there was the strongest evidence of
its success, the program was abanidoned. Although
ather federal courts are now experimenting with ar-
bitration, the results are not yet in.

6. A similar picture of arbitration emerged from
the Federal Judicial Center's study of three federal
district courts; arbitrated cases terminated earlier in
the District of Connecticut and the Eastern District
of Pennsylvania, but later in the Northem District
of California. (See Lind and Shapard, supra.)

7. See, for example, Alexander B. Aikman,
Mary E. Elsner, and Frederick G. Millet, Friends of
the Court: Laurvers as Supplemental Judicial Resources
(Williamsburg, Va.: Natonal Center for State
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large amounts of time and energy to resolve inev-
itable obstacles to impiementation s a general
phenomenon. Eugene Bardach’s theory of policy
change develops the notion that someone must
adopr the role of an extremely dedicated “fixer” to
keep innovations from unraveling. See Eugene
Bardach., The Implementation Game: What Happens
After a Bill Becomes a Law (Cambridge, Mass.: MIT
Press, 1979).
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arbitrated cases and less than 100 state court cases.
Additionally, the comparison is contaminated
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higher in arbitration. Krizer and Anderson (supra,
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96.

. arbitration if the goal 15 to save processing costs

(lawvers' fees); if anything, the AAA may be a little
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11. Hensler's study lacks data on arbitration
users' views of case processing. Her data descnibe
reacrions stnctly to arbitration rather than judg-
ments berween arbitration and adjudication. With-
out any comparison, the reported high level of
sansfaction is not strong evidence of arbitration’s
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