PROPOSED REGULATION OF THE ADMINISTRATOR OF THE
EMPLOYMENT SECURITY DIVISION OF THE DEPARTMENT
OF EMPLOYMENT, TRAINING AND REHABILITATION
L CB File No. R199-05

December 29, 2005

EXPLANATION — Matter initalicsis new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY: 881-5, 11, 13 and 14, NRS 612.220; 86, NRS 612.195 and 612.220; 87, NRS
612.185 and 612.220; 888 and 12, NRS 612.220 and 612.375; 8§89 and 10, NRS
612.220 and 612.455.

A REGULATION relating to unemployment compensation; providing procedures concerning
advisory opinions and declaratory orders issued by the Administrator of the
Employment Security Division of the Department of Employment, Training and
Rehabilitation; revising provisions governing benefits, claims for benefits and interstate
claimants; and providing other matters properly relating thereto.

Section 1. Chapter 612 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 5, inclusive, of this regulation.

Sec. 2. 1. Except as otherwise provided in subsection 3, a person may request that the
Administrator issue an advisory opinion concerning the applicability of a statute, regulation or
decision of the Administrator.

2. Areguest for an advisory opinion must be in writing and set forth:

(&) Thename and address of the person requesting the advisory opinion;

(b) A clear and concise statement of the specific question for which the advisory opinion is

being sought; and

(c) A statement of the facts that support the advisory opinion being sought.
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3. A person may not request an advisory opinion concerning a question or matter that is
an issuein a pending administrative, civil or criminal proceeding in which the person isa
party.

4. The Administrator will review a request for an advisory opinion and issue a response
within 30 days after receiving the request.

5. An advisory opinion issued by the Administrator will be limited to the facts and
circumstances set forth in the request.

6. An advisory opinion issued by the Administrator isnot binding:

(&) Upon the Division;

(b) Upon an Appeal Tribunal for the purposes of a review of a determination made by the
Division;

(c) Upon the Board of Review; or

(d) For the purposesof judicial review.

Sec. 3. The Administrator will not render an oral advisory opinion to a request for an
advisory opinion. An oral response, including, without limitation, a response given over the
telephone, by a member of the staff of the Division isnot a decision or an official advisory
opinion of the Administrator.

Sec. 4. 1. Except as otherwise provided in subsection 3, a person may file a petition with
the Administrator requesting that he issue a declaratory order concerning the applicability of
a statute, regulation or decision of the Administrator.

2. A petition for a declaratory order must include:

(&) The name and address of the petitioner;

(b) Thereason for requesting the declaratory order;
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(c) A statement of the facts that support the petition for a declaratory order; and

(d) A clear and concise statement of the question or matter to be decided by the
Administrator.

3. A person may not file a petition for a declaratory order concerning:

(&) A guestion or matter that isan issuein a pending administrative, civil or criminal
proceeding in which the person is a party; or

(b) The benefit rights of a claimant, an employer’ s liability with respect to contributions, or
a determination of substantially common ownership, management or control between two or
mor e business entities.

4. The Administrator may refuseto review a petition that requests the issuance of a
declaratory order if:

(&) Theoriginal petition is not accompanied by two copies of the petition; or

(b) The petition does not contain the information required by subsection 2.

5. The Administrator may:

(&) Conduct a hearing to determineissues of fact or to hear argumentsrelating to a
petition for a declaratory order and may enter reasonable orders that govern the conduct of
the hearing.

(b) Request that the petitioner provide additional information or arguments relating to the
petition.

(c) Issueadeclaratory order based on the contents of the petition and any material
submitted with the petition.

(d) Consider relevant decisions that have been issued by the Administrator or any other

entity which apply or interpret the statute, regulation or decision in question.

--3--
L CB Draft of Proposed Regulation R199-05



(e) Consider any other information he determinesisrelevant to the question or matter to be
decided by the Administrator.

(f) Enter any reasonable order to assist hisreview of the petition.

6. The Administrator will maintain a record of the declaratory order that isindexed by
subject matter and will mail a copy of the declaratory order to the petitioner within 60 days
after:

(&) The petition isfiled;

(b) A hearing is conducted concerning the petition; or

(c) Any additional information or written argument is received by the Administrator,
= whichever occurslater.

Sec. 5. 1. Any person who wishesto petition for the adoption, filing, amendment or
repeal of aregulation of the Administrator must file with the Administrator the original and
two copies of the petition.

2. A petition for the adoption, filing, amendment or repeal of a regulation must include:

(&) The name and address of the petitioner;

(b) A clear and concise statement, including, if applicable, the proposed language, of the
regulation to be adopted, filed, amended or repeal ed;

(c) Thereason for petitioning for the adoption, filing, amendment or repeal of the
regulation; and

(d) The statutory authority for the adoption, filing, amendment or repeal of the regulation.

3. The Administrator may refuse to act upon a petition for the adoption, filing,
amendment or repeal of aregulation if:

(&) Theoriginal petition is not accompanied by two copies of the petition; or
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(b) The petition does not contain the information required by subsection 2.

4. The Administrator will notify the petitioner in writing of his decision with regard to the
petition within 30 days after the petition isfiled.

Sec. 6. NAC 612.016 is hereby amended to read as follows:

612.016 “Week” meansaperiod of 7 consecutive calendar days beginning at 12:01 a.m.
Sunday and ending at midnight Saturday {-} in the Pacific time zone.

Sec. 7. NAC 612.090 is hereby amended to read as follows:

612.090 1. Except asotherwise provided in this section:

(&) A personistotaly unemployed in any week during which he performs no services with
respect to which remuneration is payable to him.

2} (b) A personis part-totally unemployed in any week of less than full-time work if the
remuneration payable to him with respect to that week is less than his weekly benefit amount.

34 (c) A personispartially unemployed in any week in which he has:

Ha)} (1) Performed servicesfor hisregular employer;

KB} (2) Not been separated from employment with his regular employer;

He)} (3) Earned less than his weekly benefit amount; or

Heht (4) Worked less than his customary full-time hours for his regular employer because of

lack of full-time work.

2. A person who ison a mutually agreed leave of absence from work with aright to return

to hisemployment in a specified or nonspecified period and who will be reinstated at his
previous or higher salary and with substantially equal benefits and seniority is not considered

unemployed for the purpose of the receipt of benefits.
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3. A person working solely for commission is not considered totally, part-totally or
partially unemployed in any week during which he works 30 or more hours.

Sec. 8. NAC 612.094 is hereby amended to read as follows:

612.094 An unemployed person may receive benefits without complying with the
requirement of NRS 612.375 to register for work if the personiis:

1. Partially unemployed as defined by NAC 612.090; or

2. Temporarily laid off from his regular employment but is guaranteed reemployment , or
has secured full-time employment that will begin, within:

(@) Four weeks; or

(b) A longer period if the Administrator extends the 4-week period upon a showing of good
cause.

Sec. 9. NAC 612.100 is hereby amended to read as follows:

612.100 1. Aninitial clamisacertification of unemployment and notice of intent to claim
benefits, if unemployment continues. This claimisthefirst claim filed in a series of claims.
Initial claims are of three types.

(& New clam;

(b) Additional claim; and

(c) Reopened claim.

2. A new claimisan application for a determination of eligibility and benefits, benefit
amount and duration of benefits which certifies to the beginning date of afirst period of
unemployment in a benefit year or the continuance of a period of unemployment into a new

benefit year.
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3. Anadditional claimisaclaim filed during the benefit year when a break of 1 week or
more has occurred in the series of claims with intervening employment.

4. A reopened claimisaclaim filed during the benefit year when abreak of 1 week or more
has occurred in the series of claims for some reason other than employment.

5. A certification to aweek of unemployment for which benefits are claimed is a continued

clam.

Sec. 10. NAC612.110is hereby amended to read as follows:

612.110 1. Theeffectivedate of aninitial claimis:

(@) Sunday of the week in which the claimisfiled, if the claimant has an active application
for work on file or completes an application during the week which includes the effective date of
theinitial claim;

(b) Sunday of the week in which an application for employment is completed if the
application is completed subsequent to the date of the filing; or

(c) Sunday of the week in which an application for employment was completed if the date is
before the date the claim was filed and the person can show good cause for not having previously

filed aninitial claim. In no case may a claim be predated more than 2 weeks preceding the week

in which the claimis actualy filed . {;
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2. A continued claim must be filed in accordance with instructions of the Administrator or

his authorized representative and is subject to the following:

(@) A continued claim must be filed fat-theplace-and-timel in a manner specified by the
Division’s representatives except that, if a person can show good cause for failureto filein
accordance with instructions, a claim may be accepted . fat-some-other-time than that-assigned-}

(b) A continued claim will not be accepted if the claimant does not have an active application
for employment on file with the employment service during all or a part of the week with respect
to which the claim was filed.

(c) Failuretofilea continued claim to certify unemployment for a week during the
subsequent week is a basis for rejecting a weekly claim for benefits.

3. A clamant may appeal adenial of hisclaim. The appeal must be in writing and signed by
the claimant or by a duly authorized agent of the claimant. A claimant who appealsto an Appeal
Tribunal or the Board of Review or through judicial review must continue to file a weekly
claim for unemployment benefits in the manner specified by the Division during the period of
unemployment while under disqualification in order to receive paymentsiif the appeal is decided
in favor of the claimant.

4. If identifying information used through an interlocal agreement with other
governmental agenciesfails adequately to establish the identity of a claimant, the claimant
may be required to complete a sworn affidavit of identity in the presence of a notary public to

protect the integrity of his claim for unemployment insurance and identity.
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Sec. 11. NAC 612.120is hereby amended to read as follows:

612.120 1. Thelast or next to last employing unit that receives a notice of the first claim
filed by a claimant following separation from employment must, within 10 days after the date of
the notice, submit to the [Employment-Seeurity} Division any facts that affect the claimant’s
rights to benefits, including any facts which disclose that the claimant separated from his
employment voluntarily and without good cause, or was discharged for misconduct in
connection with his employment.

2. Thelast or next to last employing unit may protest the payment of benefitsif the protest
isfiled within 10 days after the date of the notice of filing the claim. If the employing unit has
filed areport of factsin atimely manner that might adversely affect the claimant’ s rights to
benefits, the report is considered as a protest to the payment of benefits.

3. Thelast or next to last employing unit that has filed a response in atimely manner will be
notified in writing of the determination as to the claimant’ s rights to benefits. If the last or next to
last employing unit has contributed 75 percent of the claimant’s base period earnings and has
submitted information in atimely manner indicating that the claimant quit voluntarily without
good cause, or was discharged for misconduct in connection with his employment, the employer
will be notified in writing of the Division’s ruling as to the cause of termination of the claimant’s
employment and whether the experience rating record of the employer is chargeable with
benefits paid the claimant.

4. Thelast or next to last employing unit is entitled to relief from the charging of benefits
to its experience rating record if the claimant isfound to have quit employment with the

employing unit solely to accept other employment.
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5. Any employing unit that paid wages to the claimant in the base period of his clam will be
notified of the first claim filed which results in a determination that the claimant is an insured
worker. The base period employer so notified must, within 10 days, submit any facts disclosing
whether the claimant was discharged for a crime committed in connection with his employment.
The Division will issue a decision setting forth whether the wages will be denied in the
determination of the payment of benefits.

54 6. Any notice of determination or ruling will contain a statement setting forth the right
of appeal.

F64 7. Thenotice of first claim filed which is mailed to the last or next to last employing
unit must be addressed to:

(@) The employing unit’s place of business where the claimant was most recently employed,;

(b) The business office of the employing unit where the records of the claimant’s
employment are maintained; or

(c) The business office of an authorized agent of the employing unit if the employing unit has
filed with the Administrator an approved authorization designating the agent to represent the
employing unit.

F} 8. Any notice properly addressed to the last known address of the employing unit or its
authorized agent constitutes proper notification to the employing unit of the first claim filed.

8} 9. Thenotice of first claim filed which is mailed to a base period employer who is not
the last or next to last employer of the claimant must be addressed to:

(& The employing unit’s place of business where the claimant was most recently employed;

(b) The business office of the employing unit where the records of the claimant’s

employment are maintained,
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(c) The address or addresses as requested by the employer and agreed to by the
Administrator; or

(d) The business office of an authorized agent of the employing unit if the employing unit has
filed with the Administrator an approved authorization designating the agent to represent the
employing unit.
= Any notice properly addressed to the last known address of the employer or his authorized
agent constitutes proper notice to the base period employer.

Sec. 12. NAC 612.190 is hereby amended to read as follows:

612.190 1. The Administrator will approve training that:

() Issponsored by or financed by the Secretary of Labor; or

(b) Doesnot exceed 6 months and is given specifically to provide the trainee with skillsto
become reemployed and there is a market for the required skillsin the area of the trainee’s
residence.
= The training must be given by an institution or facility approved by and in good standing with

the

Commission on Postsecondary Education or the Governor’s Workforce I nvestment Board of
the Department of Employment, Training and Rehabilitation.

2. A trainee shall furnish proof of his acceptance by the training ingtitution or facility . fand

Thetrainee shall provide statements
from the training institution or facility showing that the traineeis currently in training and that
his progressis satisfactory to the training institution or facility |-} as prescribed by the
Administrator.

Sec. 13. NAC 612.510 is hereby amended to read as follows:
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612.510 “Interstate Benefit Payment Plan” means the Plan approved by the Hterstate
Conterence-of-Employment-Security-Agenciest National Association of State Workforce
Agencies under which benefits are payable to unemployed persons absent from the state in which
benefit credits have been accumulated.

Sec. 14. NAC 612.180 is hereby repealed.

TEXT OF REPEALED SECTION

612.180 Separation from employment: Notification. (NRS 612.220, 612.455) If a
person is separated from his employment for any reason, his employer shall deliver to the person
separated from his employ, for either a permanent or an indefinite period or for an anticipated
duration of 7 days or more, at the time of the separation, a notice to employees, on aform
provided by the Administrator, which instructs each person to report promptly to the nearest
public employment office. If delivery of this notice isimpossible or impracticable, the employer

shall mail it to the person’ s last known address.
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