REVISED ADOPTED REGULATION OF THE CHIEF OF THE
HEARINGSDIVISION OF THE DEPARTMENT OF
ADMINISTRATION
L CB File No. R184-07

Effective September 29, 2008

EXPLANATION — Matter in italicsis new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY: 881 and 11, NRS 616C.295 and 616C.310; §82-7 and 12, NRS 616C.295; §88-
10 and 13-31, NRS 616C.310.

A REGULATION relating to industrial insurance; establishing a code of conduct for hearing and
appeals officers for contested cases; establishing training requirements for such hearing
and appeal s officers; revising procedures for hearings and appeals of contested cases;
and providing other matters properly relating thereto.

Section 1. Chapter 616C of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 10, inclusive, of this regulation.

Sec. 2. A hearing or appeals officer shall:

1. Actin amanner that preservestheintegrity, impartiality and independence of hearings
in contested cases for compensation conducted pursuant to chapters 616A to 617, inclusive, of
NRS and promotes public confidence in such hearings;

2. Actin amanner that avoids the appearance of impropriety, including, without
limitation, disclosing any affiliation to a party in a proceeding before the officer;

3. Performdiligently all official duties;

4. Befaithful to the law and decide matters on the basis of the facts and the applicable
law, including, without limitation, judicial decisions; and

5. Maintain order and decorum in proceedings before the officer.
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Sec. 3. 1. A hearing or appeals officer shall not:

(a) Engage in conduct that reflects adversely on the character, competence or temperament
of the officer or on the officer’sfitness to serve, including, without limitation, conduct
involving misrepresentation, fraud, dishonesty, deceit or felonious criminal behavior.

(b) In the performance of the official duties of the officer, by words or conduct, manifest
bias or prejudice because of race, religion, color, age, sex, disability, sexual orientation,
national origin, ancestry, marital status or socioeconomic status.

(c) Actin away that the officer knows or reasonably should know would be perceived by a
reasonable person as biased or prejudiced toward any of the parties, witnesses or attorneys to
a proceeding or members of the public at a proceeding.

(d) Beswayed by partisan interests, public clamor or fear of criticism.

(e) Allow family, social or other relationships or associations to influence his official
conduct or judgment.

(f) Usethe position of hearing or appeals officer to advance the private interests of the
officer or of any other person.

(g) Convey theimpression that any person has any special influence with the hearing or
appeals officer.

(h) Serveasan officer, director, trustee or advisor of a private or public corporation or of
an educational, religious, charitable, fraternal, political or civic organization if the
corporation or organization frequently participates in proceedings that would ordinarily come

before the officer.
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(i) Usehisposition asa hearing or appeals officer to solicit fundsfor any private or public
corporation or for any educational, religious, charitable, fraternal, political or civic
organization or allow the prestige of his office to be used for such purposes.

(1) Useor disclose nonpublic information acquired by the hearing or appeals officer for
any purpose not related to the official duties of such an officer.

(k) Make any public comment about a proceeding within the jurisdiction of the hearing or
appeals officer which might reasonably be expected to affect the outcome or impair the
fairness of the proceeding. The provisions of this paragraph must not be construed to prohibit
a hearing or appeals officer from:

(1) Making public statementsin the course of his official duties;

(2) Explaining for the public benefit procedures before the hearing or appeals officer;

(3) Responding to or defending from a criminal charge or civil claim against the
hearing or appeals officer; or

(4) Responding to allegations concerning the conduct of the hearing or appeals officer
during a proceeding before the officer.

(1) Unlessunder subpoena, testify under oath as a character witness. The provisions of this
paragraph must not be construed to prohibit a hearing or appeals officer from providing a
character or ability reference for a person about whom the officer has personal knowledge.

2. A hearing or appeals officer, a spouse of a hearing or appeals officer, or any other
person residing in the household of a hearing or appeals officer shall not accept any gift,
bequest or loan from any person who has a significant interest in a matter that is or that the

hearing or appeals officer has reason to know will be before the officer.
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Sec. 4. 1. Except asotherwise provided in subsection 2, a hearing or appeals officer
shall not engage in any communication or contact with a party to a proceeding before the
hearing or appeals officer or with any attorney or other representative of a party outside the
presence of any other party to the proceeding.

2. A hearing or appeals officer may communicate with a party to a proceeding before the
hearing or appeals officer or with any attorney or other representative of a party outside the
presence of any other party to the proceeding:

(a) If the partiesto the proceeding or the attorneys or other representatives of the parties
are engaged in mediation; or

(b) For scheduling or administrative purposes or for emergencies that do not address
substantive matters or issues on the meritsrelating to the proceeding before the hearing or
appeals officer and if the officer reasonably believes that no party or attorney or other
representative of a party will gain a procedural or tactical advantage as a result of the
communication.

3. A hearing or appeals officer shall disclose promptly to all partiesto the proceeding any
communication made pursuant to subsection 2. A disclosure required pursuant to this
subsection must identify:

(&) The person with whom the communication occurred; and

(b) The substance of the communication.

4. A hearing or appeals officer shall provide the parties to whom a communication is

disclosed pursuant to subsection 3 a reasonable opportunity to respond to the disclosure.

--d)--
Revised Adopted Regulation R184-07



Sec. 5. Asusedin NRS 616C.300 and 616C.340, the Chief of the Hearings Division
interprets the terms“ conflict of interest” and “ personal interest” to include, without
limitation:

1. Abiasor prgudice concerning a party, an attorney or other representative of a party,
or any other participant in the proceeding.

2. Knowledge obtained from sources outside of the proceeding of evidentiary facts that
are disputed in the proceeding.

3. Serviceasan attorney in the matter in controversy.

4. Service of an attorney with whom the officer previously has been associated, during the
period of association with the officer, as an attorney in the matter in controversy.

5. Being a material witnessin the matter in controversy.

6. Having, asan individual or as a personal representative, trustee, conservator or
guardian, afinancial interest in the matter in controversy or any other interest that could be
affected substantially by the outcome of the proceeding.

7. Being, asan individual or as a personal representative, trustee, conservator or
guardian, a party to the proceeding.

8. If the spouse, a parent or a child of the hearing or appeals officer, regardless of
residence, or any other person residing in the household of the officer:

(a) Hasafinancial interest in the matter in controversy or any other interest that could
be affected substantially by the outcome of the proceeding;

(b) Isapartyin the proceeding;

(c) Isan officer, director, partner or trustee of a party in the proceeding;

(d) Isacting asan attorney in the proceeding; or
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(e) Totheknowledge of the hearing or appeals officer, islikely to be a material witness
in the proceeding.

Sec. 6. 1. A complaint alleging that a hearing or appeals officer has violated a
provision of sections 2 to 5, inclusive, of thisregulation must be in writing and submitted to
the senior appeals officer.

2. The senior appeals officer shall investigate any complaint submitted pursuant to
subsection 1 and shall notify the complainant of the results of the investigation not more than
60 days after the complaint is received.

3. If the senior appeals officer substantiates the complaint, the senior appeals officer shall
report the results of the investigation:

(a) If the complaint involves a hearing officer, to the Director of the Department of
Administration.

(b) If the complaint involves an appeals officer, to the Governor.

Sec. 7. 1. Totheextent that money is made available to the Hearings Division for the
purpose of training appeals officers, an appeals officer must successfully complete annually at
least 20 hours of training, which may include, without limitation, trainingin:

(a) Adjudication of administrative law hearings;

(b) Industrial insurance law and practice, including, without limitation:

(1) Theprovisions of chapters 616A to 617, inclusive, of NRS; and
(2) Theprovisions of chapters 616A to 617, inclusive, of NAC;
(c) Mediation and other techniques for the resolution of disputes;
(d) Recent relevant statutory and regulatory changes and judicial decisions;

(e) Writing, evidence and ethics;
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(f) Any other similar subjects approved by the senior appeals officer; and

(g) Subjectstaught in courses:

(1) Offered by the National Judicial College or the National Association of
Administrative Law Judiciary or attended by an appeals officer to meet the requirements of the
State Bar of Nevada for continuing legal education; and

(2) Approved for the purposes of this section by the senior appeals officer, including,
without limitation, any training provided by the Hearings Division.

2. Excesshours of training earned during a 12-month period may be carried over to the
following year.

3. The senior appeals officer shall review the past experience of each newly appointed
appeals officer to determinethetraining, if any, that isrequired immediately for that
particular officer to carry out his duties and, if necessary, shall develop a plan for such
training after consulting with the appeals officer.

Sec. 8. 1. If aninsurer failsto respond to a written request for a determination within
30 days after receipt of such a request, the person who made the request may:

(a) Filearequest for a hearing before a hearing officer pursuant to subsection 3 of NRS
616C.315; or

(b) Resubmit the written request for a determination to the insurer.

2. Afailuretofilearequest for a hearing within the time period specified in subsection 3
of NRS 616C.315 does not preclude a person from resubmitting a written request for a
determination to the insurer.

Sec. 9. 1. Except asotherwise provided in subsection 3, if a hearing officer receives an

appeal of afinal determination of an insurer that does not include, if applicable, a copy of the
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letter of the determination being appealed or, if such a copy is unavailable, the date of the
determination and the issues stated in the determination, the hearing officer shall notify the
claimant in writing that the claimant must, within 15 days after the date on which the hearing
officer sendsthe natification, provide to the hearing officer:

(&) A copy of theletter of determination;

(b) If the letter of determination is unavailable, the date of the determination and the
issues stated in the determination; or

(c) Proof that a letter of determination had been requested from the insurer or third-party
administrator by the claimant.

@ | f the hearing officer does not receive such documentation by the date specified in the
notice sent pursuant to this subsection, the hearing officer shall dismissthe appeal without
prejudice in awritten order for failureto pursue the appeal.

2. A claimant who submits proof that a letter of determination had been requested from
theinsurer or third-party administrator by the claimant pursuant to subsection 1 may request
the hearing officer to issue an order requiring theinsurer or third-party administrator to
provide a copy of the letter of determination to the hearing officer within 10 days after the date
of the order.

3. Theprovisions of this section do not apply for an appeal of a failureto respond to a
request.

Sec. 10. 1. An appeal of a hearing officer’s decision may be consolidated with a case
pending before the appeals officer:

(a) Attherequest of a party to the appeal of a hearing officer’s decision; and

(b) When:
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(1) Both casesinvolve the same claim and the same parties,
(2) Both casesinvolve similar questions of fact or law; or
(3) Consolidation would reduce duplication and judicial effort.

2. Arequest for consolidation must be in writing and must contain:

(&) The name of the appeals officer who is hearing the pending case with which the
appealed case would be consolidated; and

(b) The appeal number of the pending case.

3. Arequest for consolidation must be served pursuant to NAC 616C.291 and 616C.294
on all parties who appeared before the hearing officer in the case being appeal ed.

4. The appeals officer assigned to the case with which consolidation is sought shall
approve or deny the request for consolidation not later than 5 days after receiving the request.

Sec. 11. NAC 616C.260 is hereby amended to read as follows:

616C.260 Asused in NAC 616C.260 to 616C.336, inclusive, and sections 2 to 10,
inclusive, of thisregulation, unless the context otherwise requires |,—Heensed} :

1. “HearingsDivison” meansthe Hearings Division of the Department of
Administration.

2. “Licensed representative” means a person who is licensed pursuant to NAC 616C.350 to
616C.377, inclusive.

3. “Senior appeals officer” means the appeals officer designated by the Director of the
Department of Administration pursuant to subsection 3 of NRS 232.215 to supervise the
administrative, technical and procedural activities of the Hearings Division.

Sec. 12. NAC 616C.269 is hereby amended to read as follows:

616C.269 [A]
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1. Totheextent that money is made available to the Hearings Division for the purpose of

training hearing officers, a hearing officer must successfully complete fsueh-traintng-

-} annually at least 20 hours of

training, which may include, without limitation, training in:
(&) Mediation and other techniquesfor the resolution of disputes;
(b) Industrial insurance law and practice, including, without limitation:
(1) Theprovisions of chapters 616A to 617, inclusive, of NRS; and
(2) Theprovisions of chapters 616A to 617, inclusive, of NAC;

(c) Adjudication of administrative law hearings,

(d) Recent relevant statutory and regulatory changes and judicial decisions;

(e) Writing, evidence and ethics; and

(f) Other similar topics approved by the senior appeals officer, including, without
l[imitation, any training provided by the Hearings Division.

2. Excesshours of training earned during a 12-month period may be carried over to the
following year.

3. The senior appeals officer shall review the past experience of each newly appointed
hearing officer to determinethe training, if any, that isrequired immediately for that
particular hearing officer to carry out his duties and, if necessary, shall develop a plan for
such training after consulting with the hearing officer.

Sec. 13. NAC 616C.274 is hereby amended to read as follows:

616C.274 1. A request for ahearing before a hearing officer or a notice of appeal filed

with the Hearings Division fef-the Bepartment-of-Administration} must be filed:
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(& Onaform provided by an insurer, an organization for managed care or the Hearings
Division; or
(b) On asimilar form approved by the Department of Administration.
2. Aninsurer or the third-party administrator for an insurer shall provide the following
information on each form used to request a hearing:
(8 The name and last known mailing address of the claimant;
(b) The name under which the employer was doing business at the time of the injury and the
last known mailing address and telephone number of the employer;
(c) If theinsurer isa self-insured employer:
(1) The name, address and tel ephone number of the self-insured employer; and
(2) The name, address and telephone number of the third-party administrator of the self-
insured employer, if any;
(d) The number of the claim; and

() Thedate of injury f-and

thetssuesstated-n-the- determination] or, in the case of occupational disease, the estimated or

approximate date of injury.

Sec. 14. NAC 616C.2745 is hereby amended to read as follows:

616C.2745 [A-hearing-ert An appeals officer shall not convene a hearing on adispute that is
required to be submitted to a procedure for resolving disputes pursuant to NRS 616C.305 until a
final decision is rendered pursuant to that procedure or the dispute is not resolved pursuant to

that procedure within 14 days after it was submitted.
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Sec. 15. NAC 616C.275 is hereby amended to read as follows:

616C.275 1. Partiesto acontested claim who wish to forego a hearing before a hearing
officer and submit the contested claim directly to an appeals officer must:

(a) If arequest for ahearing before a hearing officer has been filed, submit to the hearing
officer awritten stipulation to forego the hearing before the hearing officer.

(b) If arequest for a hearing before a hearing officer has not been filed, submit to a hearing
officer arequest for a hearing and a written stipulation to forego the hearing before the hearing

officer.

2. Thewritten stipulation required by subsection 1 must be [

—{b)-Signed]} signed by:
HH1 (@) The claimant’slegal counsel;
K2} (b) Theinsurer 5} or a third-party administrator; and

3} () The employer, if the employer has notified the parties or the Hearings Division

fef-the Department-of-Administration] that he will participate in the contested claim.
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Sec. 16. NAC 616C.2755 is hereby amended to read as follows:

616C.2755 1. A party, other than a fhandicappedperson;} person with a communications
disability, who requires assistance in interpreting the English language during any hearing held
before a hearing officer must arrange for such assistance, at no cost to the Hearings Division , fef
the Department-ef-Administration;} before the scheduled hearing.

2. A party who requires assistance in interpreting the English language during any
proceeding before an appeal's officer must notify the appeals officer in writing at least 10 days
before the hearing that such assistance is required. The appeals officer shall appoint an
interpreter and arrange for fhirn} the interpreter to attend the hearing at no cost to the party who
reguires such assistance.

3. Asused in this section, [“handicapped-person™} “ person with a communications
disability” hasthe meaning ascribed to it in NRS 50.050.

Sec. 17. NAC 616C.277 is hereby amended to read as follows:

616C.277 1. An appealsofficer may schedule a prehearing conference in any appeal filed
to discuss settlement, discovery, scheduling, or other matters pertinent to the appeal fand} ,
including, without limitation:

(a) Expedition of the pending case.

(b) Hearing motions.

(c) Submission of documentary evidence.

(d) Narrowing theissues.

(e) Setting a convenient date for the primary hearing.
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2. An appeals officer may enter any order relating to fthese} the matters |-

described in subsection 1.

Sec. 18. NAC 616C.278 is hereby amended to read as follows:

616C.278 1. Inaddition to aprehearing conference authorized pursuant to NAC
616C.277, an appeals officer may, in regard to any proceeding that is being heard before him:

4 (a) Call the parties to the proceeding together for a conference to be held before the
taking of testimony; and

2} (b) Recessthe proceeding to hold a conference,
= to address any matter that, in the opinion of the appeals officer, will assist in securing the just,
speedy and economical determination of the issues that are in question in the proceeding. If an
appeals officer conducts a conference pursuant to this section, the appeals officer shall ensure
that the official record of the proceeding contains a notation that sets forth the results of such a
conference.

2. The partiesto a proceeding before an appeals officer may request that the matter be
assigned for mediation. Upon receipt of such a stipulated motion, the matter will be assigned
to another appeals officer. The parties may agree by stipulation to assign the mediation to a
specific appeals officer. The appeals officer initially assigned to the matter maintains
jurisdiction over the pending matter unless the matter is resolved by mediation.

Sec. 19. NAC 616C.279 is hereby amended to read as follows:
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616C.279 1. If aparty who appealsfailsto appear after due notice has been given and
good cause is not shown for the failure to appear, the hearing officer fer-appeals-officer} may
dismiss the case with prejudice.

2. An appeals officer may dismisswith prejudice an appeal by a party who received notice
of a hearing before a hearing officer, failed to appear at or participate in the hearing before
the hearing officer and failed to show cause for hisfailure to appear at the hearing.

Sec. 20. NAC 616C.282 is hereby amended to read as follows:

616C.282 If aparty or hiscounsel or licensed representative fails or refuses to comply with
NAC 616C.274 to 616C.336, inclusive, and sections 8, 9 and 10 of thisregulation, the hearing
or appeals officer may make such orders as are necessary to direct the course of the hearing,
including, but not limited to, the following:

1. Continue the hearing until the party or counsel or licensed representative complies with
the requirements.

2. Restrict or prohibit the introduction of evidence.

3. Dismissthe matter.

4. |f thefailureor refusal to comply is by a licensed representative, refer the matter to the
senior appeals officer for appropriate action pursuant to NAC 616C.350 to 616C.377,
inclusive.

5. If thefailure or refusal to comply isby an insurer or athird-party administrator, refer
the matter to the Commissioner of I nsurance for appropriate action.

6. |If thefailureor refusal to comply isby an attorney licensed in this State, refer the
matter to the State Bar of Nevada for appropriate action.

Sec. 21. NAC 616C.291 is hereby amended to read as follows:
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616C.291 For the purposes of NAC 616C.282 to 616C.336, inclusive [:} , and sections 8, 9
and 10 of thisregulation:

1. Filing occurs when the original document is received by and is in the actual physical
custody of the fageney-er-otficerwith-wheom-the document-must-befiled} Hearings Division.

2. A document over five pagesin length may not be filed by facsimile -} unless so ordered
or approved in advance by a hearing or appeals officer. If adocument which isfive pages or
lessin length isreceived by facsimile, the document will be accepted and the date of receipt
stamped on the document. If a document is received by facsimile and the original of the
document is received within 3 business days after it is received by facsimile, the original will be
stamped with the date it is received, but shall be deemed filed on the date the facsimile was
received.

2} 3. A document may be filed by electronic mail upon prior written approval of the
Hearings Division. A document filed by electronic mail must be:

(&) Accompanied by an acknowledgement of receipt.

(b) Sent to the secretary for the hearing or appeals officer and to each party to the
proceeding.

4. Except as otherwise provided in subsection 5 of NRS 616C.345, if service isto be made
upon a party represented by counsel or by alicensed representative, the service must be made
upon counsel or the licensed representative unless service upon the party is ordered by the
appeals officer.

3} 5. Except as otherwise provided in subsection {6} 8, service upon counsel or upon a

party must be made by delivering or mailing a copy of the document to the counsel or the party
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at hislast known address or, if the address is not known, by leaving the copy at the office of the
hearing or appeals officer.

4} 6. Delivery of acopy of the document is made by:

(8 Handing it to the party or his counsel;

(b) Leaving it at the office of the party or his counsel with aclerk or other person in charge
thereof or, if thereisno onein charge, leaving it in a conspicuous place therein; or

(c) Leavingit at the dwelling house or usual place of abode of the person to be served with
some person of suitable age and discretion residing therein.

54 7. Service by mail is complete upon mailing. Any document served by mail shall be
deemed received 3 days after it is mailed.

[6} 8. If requested by a party or his counsel, the Hearings Division fef-the Department-of
Admintstration} will serve a document upon the party or his counsel by placing the document in
afolder maintained for that purpose at the Hearings Division’s office. If such afolder is
maintained by the Hearings Division, it will be available for inspection by the party or his
counsel during the regular business hours of the Hearings Division. A document served pursuant
to this subsection shall be deemed received 3 days after the document is placed in the party’s
folder.

Sec. 22. NAC 616C.297 is hereby amended to read as follows:

616C.297 1. Within thetimes prescribed in subsection 2, al parties shall file with the
appeals officer and serve upon all other parties:

(& All documentsto be introduced as evidence at the hearing;

(b) A statement of the issuesto be raised;
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(c) A list of witnesses, a brief summary of proposed testimony, and a statement whether any
of the testimony isto be taken by use of the telephone; and

(d) An estimate of the length of time required to present the case, including rebuttal
testimony and argument.

2. Except as otherwise provided in NAC 616C.305 or as otherwise ordered by an appeals
officer after any prehearing conference conducted by the appeals officer, the materials required
under subsection 1 must:

(a) Befiled by the appellant at least 14 days before the scheduled hearing;

(b) Befiled by arespondent at least 7 days before the scheduled hearing;

(¢) Include acomprehensive index; and

(d) Include pages that are separately numbered . f;-and

Sec. 23. NAC 616C.300 is hereby amended to read as follows:

616C.300 1. Theinsurer shall, within 30 days after notice of hearing before an appeals
officer or, if aprehearing conference is scheduled in the matter, on or before the date of the
conference, copy al documentsin the claimant’ sfile relating to the matter on appeal and serve
the copies, appropriately indexed, upon the appeals officer and all other parties.

2. Theinsurer shal, within 2 days before a hearing before a hearing officer, submit the
following documents, appropriately numbered and indexed, to the Hearings Division : fef-the

(8) Copies of forms C-3 and C-4 or any similar forms which have been provided to the

insurer pursuant to NAC 616A.480;
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(b) A brief statement of the reason for the determination by the insurer; and
(c) Copies of any other documentsin the claimant’ s file relating to the matter before the

hearing officer.

—41  Any other party to a dispute who submits documents to a hearing officer shall provide

copies of the documents to the insurer at the time of the hearing.

Sec. 24. NAC 616C.303 is hereby amended to read as follows:

616C.303 1. Papersand documents filed pursuant to NAC 616C.282 to 616C.336,
inclusive, and sections 8, 9 and 10 of this regulation, need not conform to any particular format.

2. All papers and documents and copies thereof must be legible.

3. A party shall furnish to the counsel for any other party, or to the party if heis not
represented by counsel, copies of al papers and documents served upon any party or filed with
the appeals officer.

4. Papers and documents offered as evidence, except for good cause shown, must not be
marked with highlighting, underlining, any annotation, or other device that servesto draw
attention to one part of the document over another part or one document over another document
or to comment on the contents of the document.

5. Papersand documents submitted to an appeals officer must:

(a) Have any personal identifying information redacted; and
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(b) If personal identifying information has been redacted, include an affirmation that the
submitted papers and documents do not contain the personal identifying information of any
person,

@ unless the identity of the person is at issue.

6. Papersand documents submitted without the affirmation required pursuant to
paragraph (b) of subsection 5 must not be accepted into evidence in any proceeding before an
appeals officer.

7. Asusedin thissection, “ personal identifying information” has the meaning ascribed to
itin NRS 616C.310.

Sec. 25. NAC 616C.305 is hereby amended to read as follows:

616C.305 1. A party who wishes fa-hearing-or} an appeals officer to permit discovery by
deposition , fer} interrogatories or production of documents must request such discovery at any
prehearing conference held in the matter or submit awritten application to that officer at least 30
days before the hearing. The application must:

(a) Set forth the reason why the discovery is necessary; and

(b) Beaccompanied by the appropriate orders for discovery.

2. The fhearing-er} appeals officer shall approve or deny the application within 5 days after
the receipt of the application.

Sec. 26. NAC 616C.307 is hereby amended to read as follows:

616C.307 1. A party who wishesto introduce evidence before an appeals officer that is
recorded on videotape , as a digital recording or in any other electronic medium, must submit

to the fhearing-or} appeals officer awritten request therefor and a summary of the evidence so
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recorded in the statement of the issues to be raised at the hearing at |east 14 days before the
hearing or as otherwise allowed by the fhearing-or} appeal s officer.

2. The fhearing-er} appeals officer shall grant or deny the request within 5 days after the
receipt of the request.

3. The party requesting the introduction of such evidence shall:

(a) Atleast 14 days before any hearing, or as otherwise allowed by the fhearing-or} appeals
officer, provide, free of charge, an unedited copy of the evidence to the opposing party freeof
charge:} and, if requested, to the appeals officer; and

(b) Provide al equipment necessary to display the videotape, digital recording or other
electronic media at the hearing.

Sec. 27. NAC 616C.312 is hereby amended to read as follows:

616C.312 1. All motions, except those made during the hearing, must be filed with the
appeals officer and a copy thereof served by the moving party upon al other parties.

2. Within 10 days after the service of amotion, an opposing party may serve and fileits

written opposition thereto.

—4} Points and authorities may be filed with the motion.
54 4. All motions are submitted for decision:
() Ten days after the filing of the motion if awritten opposition is not filed;
(b) Fivedays after thefiling of awritten opposition; or
(c) Atthetime designated by the appeals officer if a hearing on the motion has been ordered.

[6:} 5. The appedls officer may, by a written order and for good cause:
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(8 Change any times prescribed in this section; or

(b) Order a hearing on the motion.

-} 6. All motions requesting the entry of an order must include alternate proposed orders
approving and denying the motion.

Sec. 28. NAC 616C.315 is hereby amended to read as follows:

616C.315 1.

—2} Anapplication for a stay of adecision of a hearing officer must:

() Befiled with an appeals officer;

(b) Beserved on al opposing parties,

(c) Contain supporting points and authorities; and

(d) Include alternate proposed orders approving and denying the application.

B—~At

2. |If aparty feppesing} wishes to oppose astay , the party must file an objection with the
appeals officer within 10 days after receipt of a copy of the application for a stay and serve a
copy of the objection on all opposing parties. The moving party may file a reply to the objection
not later than 5 days after service of the objection.

3. An appeals officer shall not rule on an application filed pursuant to subsection 1:

(a) If an objection isnot timely filed pursuant to subsection 2, until 10 days after the
application was filed.

(b) If an objection istimely filed pursuant to subsection 2, until 15 days after the

application was filed.
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4. [Fhel An appeals officer may rule on fthe} an application filed pursuant to subsection 1
without a hearing or may schedule a hearing on the application.

Sec. 29. NAC 616C.328 is hereby amended to read as follows:

616C.328 If aparty to an appeal seeksjudicial review of the opinion of an appeals officer
pursuant to NRS 616C.370 [-the} :

1. Theparty shall, within 10 days after receiving the final decision of the court in which
judicial review was sought, provide copies of the decision of the court to the appeals officer who
rendered the opinion for which judicial review was sought.

2. Theretention period for thefiles of the appeals officer concerning the appeal does not
begin to run until the matter has reached a final determination from the highest court in
which review is sought.

Sec. 30. NAC 616C.330 is hereby amended to read as follows:

616C.330 1. Every hearing before an appeal s officer must be freperted} recorded as
provided in NRS 616C.360.

2. Arecord of a proceeding maintained by the appeals officer isthe official record of the
proceeding.

3. The parties may supplement or amend the record upon a written stipulation approved
by the appeals officer.

4. After atranscript has been filed with the appeals officer, it is available for review in the

office of the appeals officer by any firterested-person} party to the proceeding.

Sec. 31. NAC 616C.276 and 616C.288 are hereby repeal ed.
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TEXT OF REPEALED SECTIONS

616C.276 Purposesfor prehearings. (NRS 616C.310)
A prehearing may be held for:

1. Speeding up the pending case.

2. Hearing motions.

3. Mediating a settlement.

4. Submittal of documentary evidence.

5. Narrowing issues.

6. Setting a convenient date for the main hearing.

7. Any other purpose which would facilitate the proceedings.

616C.288 Appeal from decision of Chief. (NRS 616C.310)
An appeal by an insurer from a decision of the Chief of the Industrial Insurance Regulation
Section must be made by filing a notice of appeal with an appeals officer within 30 days after the

date of service of the Chief’'s decision.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
L CB FileNo. R184-07

The Department of Administration, Hearings Division adopted regulations assigned LCB File No.
R184-07 which pertain to chapters 616C of the Nevada Adminigtrative Code.

INFORMATIONAL STATEMENT

1. A description of how comments wer e solicited from the public and affected businesses, a
summary of responses from the public and affected businesses and an explanation of how
other interested persons may obtain a copy of the summary.

The Department of Administration, Hearings Division published a Notice of Workshop and a
Notice of Intent to Act (Notice of Public Hearing) to solicit comments on proposed adoptions,
amendments and/or repeals of regulations pertaining to Chapter 616C of the Nevada
Administrative Codes. The workshop was held on November 8, 2007 via videoconference at the
Grant Sawyer State Office Building, 555 E. Washington Avenue, Las Vegas, NV in room 4401
and at the Legidlative Building, 401 South Carson Street, Carson City, NV in room 3137 and the
Public Hearing was held on May 23, 2008 via videoconference at the Grant Sawyer State Office
Building, 555 E. Washington Avenue, Las Vegas, NV in room 4412 and at the Legidative
Building, 401 South Carson Street, Carson City NV in room 2134, both commenced at 9:00
A.M.

In the notice the public was notified that a copy of the proposed regulations was posted at the
following locations:

Department of Administration Department of Administration
Hearings Division Hearings Division

2200 S. Rancho Dr., Sts. 210 & 220 1050 E. Williams St., Sts400 & 450
LasVegas, NV Carson City, NV

Grant Sawyer State Office Building Blasdel Building

555 E. Washington Ave. 209 E. Musser St.

LasVegas, NV Carson City, NV

Legidative Building Capitol Building, Main Floor
401 S. Carson St. 101 N. Carson St.

Carson City, NV Carson City, NV

Nevada State Library and Archives

100 Stewart St.

Carson City, NV

All Nevada County Public Libraries
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Department of Administration Website http://hearings.state.nv.us/

A summary of the responses from the public and affected businessesisincluded in #2 of this
Informational Statement and may be obtained by contacting the Department of Administration,
Hearings Division at the following locations:

2200 S. Rancho Dr., Ste. 220 1050 E. Williams St., Ste 450
LasVegas, NV 89102 Carson City, NV 89701
Phone: (702) 486-2527 (775) 687-8420

2. Thenumber of personswho attended the workshop and public hearing, testified, and
submitted written statementsto the agency.

At the workshop on November 8, 2007: Las Vegas, 44 people attended and 11 testified; in
Carson City, 26 people attended and 7 testified. At the public hearing on May 23, 2008: Las
Vegas, 25 people attended and 6 people testified; in Carson City 12 people attended and 3 people
testified. The oral testimony is summarized as follows:

Public Wor kshop — November 8, 2007

Section 3 — Code of conduct for hearing and appeals officers
Section 4 —Written complaint to the Senior Appeals Officer

Sam M cMullin, Nevada Self | nsured Association, Carson City

In reference to Section 3, subsection 1, Maintaining the integrity of the hearings and appeals
process, Mr. McMullin commented that he would like to make sure there is some formality and
seriousness to the hearings and appeals process. He was concerned that there is no mention of
appearance and impropriety in the regulations and asked if Mr. Nix did not think it was practical
or not called for. Inreferenceto Sec. 3, subsection 2, Impartial and diligent performance of
official duties, Mr. McMullin feels that paragraph d might limit the mediation contacts and he
would like to make some suggestions that might be worthwhile to accommodate the mediation
role in the hearing officer setting and not limit the one on one in regards to ex-parte
communication.

In reference to Section 4, Mr. McMullin feals there needs to be more declaration and definition
and what the possible remedies would be.

In reference to Section 3, subsection 2, paragraph g, subparagraph 5, subsubparagraph I,
subsubsubparagraph i, a hearing or appeals officer shall not be swayed by partisan interests,
public clamor, or fear of criticism,

Mr. McMullin feels that an appropriate addition might be that a Hearing or Appeals Officer
should not be swayed by potential relationships.
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In reference to Section 3, subsection 2, paragraph g, subparagraph 5, subsubparagraph I,
subsubsubparagraph h, Mr. McMullin suggests an addition to include consistency, due regard for
precedent, due regard for Supreme Court cases and the law in Nevada.

Mr. McMullin wants to be sure we assist in the Hearing Officers role as a mediator and a part of
asolution to do things differently at that level than to just set arecord.

Mercer Berens, Sierra Nevada Administrators, L as VVegas

In reference to Section 3, subsection 1, paragraph ¢, Ms. Berens commented that she was not
sure how one could control a subjective impression of special influence and how you could
regulate it.

In reference to Section 3, subsection 2, paragraph c, ex-parte contacts, Ms. Berens believes there
should be language added with respect to hearing and appeal s officers having direct
communication with medical providers.

In reference to Section 4, Ms. Berens wanted to know the remedy with which Mr. Nix will
address grievances. She wanted to know if it would be like the labor or human resources handle
them. It'sadisciplinary action that has faces. What would be the real ramification or
punishment — ultimately, would a hearing or appeals officer be terminated or subject to losing
their job? Knows the appeals officers are appointed by the Governor and would like to know
how the Governor’ s role would play into it.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix advised Ms. Berens that this section does not address or consider this and that the
language provides for an investigation and response to the complainant concerning their
objection or complaint. Mr. Nix further states that the Hearings Division would have no
objection to considering some other form of potential actions that could be taken based on the
complaint. Thissection is primarily designed to require at least an investigation and a response
to the complaint in aformal manner. This regulation does not address any disciplinary action or
what could occur as a consequence.

Mercer Berens, Sierra Nevada Administr ators, L as Vegas

Ms. Berens asked Mr. Nix if he has made any consideration as to what the disciplinary process
would be.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix replied — Not formally, no.

Ledslie Bell, Nevada Compfirst, Carson City
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In reference to Section 4, Ms. Bell commented that she has done extensive research on how to
file acomplaint against an appeals officer and that there are specific rules in the judicial code
and cannons that sets down an administrative process for an appeals officer because they are
attorney’s. She goes on to say that Mr. Nix isthe proper person to start that appeal process but
that there seems to be some conflict as there are already some rules related to filing complaints
against an appeals officer and if the division could adopt some of these processes and avoid
conflict. Ms. Bell believes we should segregate the hearing officer’ s asthey are

not counsel. Ms. Bell advised that she would forward us a copy of her research or provide it to
us in written comments.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix commented that he would like very much if she would indeed forward that to us and that
the division would certainly take it into consideration.

Robin Drew —Injured Worker, L as Vegas

In reference to Section 3, subsection 1, paragraph g, Ms. Drew expressed concern regarding the
entire section stating that she does not believe it isany of her business what organizations a
hearing or appeals officer belongs to as long as she sees no evidence of misconduct along the
lines of disability, race and so forth.

In reference to Section 3, subsection 2, paragraph b, Ms. Drew advised that the code is not clear
and needsto be revised. What does the right to be heard according to law mean?

In reference to Section 3, subsection 2, paragraph g, subparagraph 5, subsubparagraph 11,
subsubsubparagraph h, Ms. Drew likes this statute and feels it is extremely important.

In reference to Section 3, subsection 2, paragraph g, subparagraph 5, subsubparagraph 11,
subsubsubparagraph k, Ms. Drew feelsthisis aso avery important statute.

In reference to Section 4, Ms. Drew expressed concern that this statute carries no force. She
would like to seeit full of language allowing anyone handling a complaint certain options as to
what to do.

Bob Balkenbush, Thorndale, Armstrong, et al for self insured’s and insurers, Carson City

In reference to Section 3, subsection 2, Mr. Balkenbush would like to recommend, or ask to be
considered, some language regarding disqualification. It seemsto him that the language seems
to be based on challenge for cause and what he would like to be considered is some language that
would affect a peremptory challenge in which you do not have to show cause. That isan
impartiality standard that would be in control of the party, and the impartiality standards that
have been drafted are not within the control of the party. If such language were added, that could
provide independent monies to the Department of Administration for other uses.
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Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

In reaction to Mr. Balkenbush’ s suggestion for peremptory challenge, she feelsthat if such a
provision were added and if it costs money to do so then any client represented by the Nevada
Attorney for Injured Workers should be exempted.

Ms. Leeder proposes adding to Section 3, subsection 1, a new paragraph h which should be that
the hearings or appeals officer shall disclose affiliations to counsel to avoid the appearance of
impropriety.

In reference to Section 4, Ms. Leeder states that if such a section does stay asis, Ms. Bell's
comments about appeal s officers and the procedures already in effect should be the course to be
followed. Thinksthere should be a caveat here which is that the usual procedure to challenge the
ruling or conduct of an appeals

officer isan appeal to District Court and does not think a new system should be initiated which
abrogates the normal abuse of discretion appeal.

Craig Michie, L asVegas

In reference to Section 4 and the proposals being made, he believesit is very important that we
look at being able to make these decisions more available to the public so that there can be more
public scrutiny for consistency and less abuse of discretion and less failure for due diligencein
their performance.

Sam M cMullin, Nevada Self | nsured Association, Carson City

Mr. McMullin commented in reference to the last comment made about abuse of discretion,
saying we' re not talking about the exercise of honest discretion in terms of the merits or
substance of a case, we' re talking a conduct or behavior or external influences which could affect
the confidence and the feeling that the decision is being rendered incorrectly and feels it needs
it's separate sub standards and separate set of procedures that don’t wait until there has been a
decision and/or something else that is so locked in concrete in terms of process and procedure
that it requires only a District Court decision. He feels the need for a system that allows some of
this to be addressed before alot of time, effort and expense is handled in it and the ability to try
to raise these issues in an appropriate way with the appropriate person, which | assumeis
yourself (referring to Mr. Nix), and he appreciates section 4 as a very meaningful process and
doesn’t think we should just try to rely on the abuse of discretion argument in the context of
going to aDistrict Court.

Section 5 — Notice of Deter mination to accept or deny claim

Bryan Nix, Senior Appeals Officer, L as Vegas

Mr. Nix adds a note here, that he has received a comment from the Division of Industrial
Relations regarding thisin that there is some question as to whether or not this provisionis
within the jurisdiction of the Hearings Division. He advised that we will let the Legidative
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Council Bureau sort this out but we would still like any comments. He also advised that if we
find that this is beyond the scope of our rule making authority then we will certainly make sure
that comments are submitted to the DIR if they are going to consider this as well.

Susan Sayegh, Sierra Nevada Administrators, L as Vegas

Ms. Sayegh commented that Mr. Nix took the words right out of her mouth and that section 5
was one of their objections as to the jurisdiction of the Hearings Division on the modifications of
an acceptance letter, however, she would like to let us know that there is already aremedy in
place, NRS 616C.160, that allows for injured workers and attorney’ s to submit a request to add
on conditions and/or body parts, therefore this statute should not be disturbed.

Tina SanchezzM GM-Mirage, L as Vegas

Agrees with what Ms. Sayegh just said and would like to point out in theinitia claim acceptance
letter, one is being accepted as the specific body part and a specific condition and that is given
appeal rights, soif the

injured worker agrees with the specific body part or condition being accepted, they do have an
appeal right to follow that recourse. She does not understand why there would be a change in the
current code.

Craig Michie, L asVegas

Mr. Michi€ s concern is that oftentimes there is no lawful basis given for adenial and that this
seems to end up developing into a protracted litigation and one of the objectives behind
Worker’s Compensation was to try to prevent protracted litigation. Somehow there needsto be a
lawful basis for why an insurer would deny

acceptance of aclaim. Thisisan important areathat needs to be fully reviewed. He feels that
denials are smply passed out of hand.

Section 6 —Hearing Officer Training
Section 7 — Appeal to hearing officer
Section 8 — Submission of Deter mination L etter

Sam M cMullin, Nevada Self | nsured Association, Carson City

In reference to Section 6, Hearing Officer Training, Mr. McMullin feelsit would be worthwhile
to include things that are actually current developmentsin case law or other decisions of the
division and to make it much more complete in terms of what they could be trained in such as
consistency for understanding new court cases if they come out, annually or more frequent. The
real point to al of this are the skills and the tactics to utilize as a hearing officer to help resolve
these cases and giving them an enhanced portfolio of personal skills so that they can actually do
that as opposed to being an evidentiary officer, and explaining what training and mediation
means and supplementing that so that they understand what the training should actually focus on.
Appreciates the fact that you (referring to Mr. Nix) would be working with them in developing a
consistent and continued growth in terms of training skills, and the ability to do the job better.
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Craig Michie, L asVegas

Mr. Michie feelsthat it isimportant from atraining perspective that if we are going to provide
something that is useful we need to take alook at where we are failing. There should be an
evaluation of casesthat continue in litigation and they need to be properly reviewed to find out
why they arefailing to be resolved in atimely way which is part of the intent of the act. We need
to find responsible ways in dealing with these conditions that exist in training and that area using
cases within our own inventory to find resolution to meet what the obligation is, timely
treatment, compensation benefits and return to work. If you could do some training on that,
maybe that insight would lead us to better decisions.

Raymond Badger, Esg., Carson City

Mr. Badger commented that mediation and deciding a contested case are two separate animals
and we might want to separate the two. If two parties say we want somebody to help us mediate
the case, he would not agree to that unlessit wasin front of someone who was not going to hear
the case if the issue was not resolved. He agrees that in mediation, ex-parteis very appropriate
and in a contested case it is inappropriate and asks how we would do it under the present rules.

Mercer Berens, Sierra Nevada Administr ators, L as Vegas

In reference to Section 7, Ms. Berens comments that in subsection 3 the language should be -
except as provided in subsection 2 a hearing will not be scheduled unless the determination letter
isreceived as set out in subsection 1.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder believes Ms. Berens was actually speaking about Section 8 and she would liketo
speak about section 7, Appeal to Hearing Officer. She would like to add a comma at the period
that ends the section and add — or shall describe the reason for his appeal specifically and the
insurer shall provide the appeal determination letter by the time of the hearing. She agreesthe
determination letter must be available to the hearing officer in order for everyone to know
exactly what the issues are, however many of NAIW'’s clamants have difficulty producing that
determination letter that the insurer should have no difficulty

whatsoever producing that determination letter and regardless of who producesiit, there would be
aprocedure in accordance with the statutory provisions.

Craig Michie, L as Vegas

Mr. Michie would like to know how a claimant is to determine what afinal determination isfrom
an insurer and believes the word final isinappropriate. He also believes any determination by
the insurer should be subject to appeal.

Nancyann L eeder, Carson City
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In line with her comment above on Section 7, she would like to add a separate sentence in
Section 8, subsection 1, - if the person does not have the letter he shall request a copy from the
insurer who shall provide same to the claimant and the hearing or appeals officer within 10 days.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she also has a concern about these particular sections. Sheistrying to
figure out how the code should read when the insurers somehow get around the requirement to
give adetermination letter or make a determination that lets the injured worker know what the
insurer’ s actual determination isor in a situation when thereis no real determination letter there
isjust whatever the insurer says. She would like to agree with Ms. Leeder that if the hearings
and appeal s office does not have aletter from the claimant then the appeal s office maybe needs
to write to the insurer and say you have 10 days to produce a letter.

Craig Michie, L as Vegas

Mr. Michie commented that he had never heard the term defacto denial until he found out that
that was afancy word that is used to describe atactic used by insurers simply not to respond to a
request for information and that a defacto denial had alegal significance. People who get injured
are not born with this sophisticated understanding of how their lawful claim is going to be
thwarted, but these are tactics that are imbedded in the way injured workers are treated. These
people, especially at the hearing level, don’t have any understanding of all of this complicated
jargon; they'rereally interested in getting treatment in atimely way. He believes we should be
very careful with regards to putting any time certain deadline on responding to this kind of thing
because defacto denials occur on aregular basis and thisis a concept that’s unknown to hard
working people.

MikeLivermore, Alternative Service Concepts, Carson City

Mr. Livermore commented that he disagrees with Ms. Leeder’ s comments to Sections 7 and 8
and to some degree with the comments of Mr. Michie. He personally thinks that the changesto
616C.270 are quite appropriate and cover the bases exactly asthey are. Thereisno dismissal
with prejudice and the injured

worker still has the right to submit that letter and go forward with his appeal and we would like
to seeit stay just theway it is, it'safine combination of the way things need to be.

Section 9 — Form requesting hearing before Hearing Officer or for notice of appeal;
information required to be provided by insurer or third-party administr ator

Robin Drew, Injured Worker, L as Vegas

In reference to Section 9, subsection 1, paragraph a, Ms. Drew commented that she does not feel
that it specifiesthat the form itself must be approved by the DIR. This should be added to make
sure that the form the insurer is using contains the correct information.

Nancyann L eeder, Nevada Attorney for I njured Workers, Carson City
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Ms Leeder commented that she would like to add in Section 9, subsection 1, paragraph a,
approved by the DIR, in paragraph b, she would like to add, or provided by the Department of
Administration, and in subsection 2, paragraph f, this should not be deleted.

Mike Livermore Alter native Service Concepts, Carson City

Mr. Livermore commented that he thinks there is some confusion about the workings of NAC
616C but it also crosses over to regulations aready created by the DIR that govern the use of the
forms that they produce which are the regulatory required forms to be used for filing hearings
and that they as third-party administrators and insurers are required to provide to the injured
worker with their determination, so there really doesn’t need to be any amendments or changes
to subsections 1 and 2. He believes subsection 2 states fairly unequivocally to him that the
insurer or third party administrator is required to pre-complete certain information on the form
that they send to the injured worker not that the injured worker has to fill it out except why they
are appealing and sign it and date it and submit it with a copy of the appropriate determination
letter or some proof of afailure to respond, so again he would like to leave that one alone.

Mercer Berens, Sierra Nevada Administr ators, L as Vegas

Ms. Berens commented that she agrees with Mr. Livermore that the proposed regulation and the
language is sufficient and covers everyone quite well.

Section 10 — Unanswer ed written requests

Susan Sayegh, Sierra Nevada Administrators, L as Vegas

In regard to Section 10, Ms. Sayegh commented that the way they are interpreting thisis that this
gives attorneys and claimants endless appeal rights. They can’t decipher here asto where the
burden of proof will be placed onto to prove that an insurer or third-party administrator actually
received this|etter that would be an alleged defacto denial. Who isto supply the burden of proof
that an insurer actually received the written request?

Craig Miche, L as Vegas

Mr. Michie commented on the tone and the tenor of the last suggestion. Believesthisisreally
the basis of the fundamentals of the games that are being played in this environment, burden of
proof asto whether or not somebody had sent aletter. There are obviously concerns on both
sides with regards to whether aletter was

sent. There should be some kind of proof positive from the insurer’ s side that they in fact have
letters and that they can be held accountable for those types of letters being sent to claimants.
Claimants don’t understand these things and as long as they are being forced to submit, asa
result of aworkplace injury, to this environment, there has to be appropriate guidance and
understanding to these terms and forms of conduct.

Mike Liver more Alter native Service Concepts, Carson City
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In reference to Section 10, Mr. Livermore commented that he was pleased to see the Department
of Administration address thisissue asit has been avoid in the regulations as it isin the statutory
aspect for some time. He thinks that this pretty much puts things on the table the way they need
to be. The others comments are well heeded but there is nothing within this regulation that
prevents the injured worker from putting another request into the insurer or third party
administrator if the first one was not received. He has no problem with meeting some form of
burden of proof that they did not receive something and the injured worker can send something
certified or hire an attorney to work for him, someone who will send things in a proper manner
and make sure they are received.

Anne Davison, Firstier Administrators, L as Vegas

Ms. Davison commented that she agrees with Mr. Livermore with the exception that she also
agrees with Ms. Sayegh and we do need to have some sort of burden or closure to it because the
never ending cycle of appealsis certainly not what we need. The way it iswritten opensit up for
anever ending appeal and thinks that the current regulations are fine, the defacto is fine and that
we do need to put the burden of proof on the appeal process.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

In reference to Section 10, subsection 1, paragraph a, Ms. Leeder commented that we add —file a
request for hearing — so that it matches subsection 2 thus eliminating any possible confusion to a
person uneducated in Nevada workers compensation litigation procedures.

Craig Michie, L asVegas

In response to Mr. Livermore’ s comments, Mr. Michie commented that when an injured worker
needs to be given the assistance of understanding and direction within this environment, it is not
something that they can just go hire an attorney, they can’t hire an attorney many times. They do
not have the financial resources to do that. This seems to be a mandated environment that
requires when injuries occur within the workplace that thisis the sole and exclusive environment
in which they must traverse and you just simply cannot dismiss the importance of these
considerations by saying you could have gone and gotten an attorney.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that once an insurer has been notified by way of defacto denial appeal that
there is some correspondence they have not received from the claimant, the insurer is now on
notice that there is an issue and the insurer can resolve the matter at thistime.

No comments wer e made on Section 11

Section 12 Appeals Officer Training

Sam McMullin, Nevada Self | nsured Association, Carson City

--34--
Revised Adopted Regulation R184-07



In reference to Section 12, Appeals Officer Training, subsection 1, Mr. McMullin wanted some
clarification and asked Mr. Nix if he will personally approve the specific classes that the appeals
officers will take.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

Mr. Nix advised Mr. McMullin that the division approves the classes based on funding issues
primarily but he thinks the goal here would be to establish some standards and some particular
courses that we would like to see people accomplish.

Sam McMullin, Nevada Self I nsured Association, Car son City

In reference to Section 12, subsection 3, Mr. McMullin commented that thisis avery positive
thing to have a plan, give them subject matter areas but also maybe that the plan would be
specific courses they are going to take that year.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’ s response to Mr. McMullins comment - | wouldn’t say you are incorrect, no.

Sam McMullin, Nevada Self I nsured Association, Carson City

Mr. McMullin commented that there is abias on their side to not letting these carry over too far;
maybe a 2 year limitation would be a good thing. He assumes that this would also satisfy CLE
requirements for them.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’ s response to Mr. McMullin — It often would if the courses that they would take
pursuant to this are CLE Certified. Not necessarily all courses that they would attend would be.

Sam M cMullin, Nevada Self | nsured Association, Carson City

Mr. McMullin commented that they want to make sure that, to a certain extent, they are
continually reinforced by training or more interested that they are trained annually and have
some restriction on how many can be carried over so that they are actually getting annual
training, especially in current development of laws, cases that may or may not have been decided
and making sure that they’re up to speed on those and that that is reinforced.

Craig Michie, L as Vegas

Mr. Michie commented that he had a question of afundamental misunderstanding on his part.
He has heard the word funding or budgeting come up and asked if these monies were
appropriated by the state or are these in fact part of the monies that are suppose to be, as he has
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been lead to believe, were funds from the insurer’ s who participate within this environment are
obligated to pay for the operation?

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

Mr. Nix'sreply to Mr. Michie — The Hearings Division is funded through assessments on
employers, not on insurers.

Craig Michie, L as Vegas

Mr. Michie asked — So there is no state monies that are being used for this operation?

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’sresponse to Mr. Michie — No General Fund money is correct.

Craig Michie, L as Vegas

Mr. Michie commented that he has a problem with this particular issue in that we should not
have any funding or budgeting problems. If there are things that need to be done, there should be
funds made available by the employersto get the job done. If we are not adequately funded to
do the things that must be done, that needs to be corrected.

In reference to Section 12, Mr. Michie feels that the appeal s officers need to listen more to the
injured workers and training to give them the skillsin this areais substantively needed. He said
that he was also lead to believe that there are in fact, reviews that are conducted of appeals
officers and at this point in time these reviews go to attorneys that plead their cases before them.
He believes this to be an opportunity that we can do some examination of what other peoples
thoughts are in regards to how the appeals officer and maybe even hearing officers conduct
themselves and suggests, strongly, that it be considered to survey injured workers.

No comments wer e made on Section 13

Section 14 — Assistance in interpreting English language during pr oceedings

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

In reference to Section 14, Ms. Leeder commented that it appears to her to be an abdication of
the quasi judicia fact finder ensuring afair hearing. The individual who has an inability to
understand English cannot meaningfully participate in the case unless he can hear al of the
proceedings. The presumption isthat person is not able to pay for this themselves and thisis the
reason the Hearings Division has a budget for interpreting. If the Hearings and Appeals office
needs additional funding for interpreting then it should request that money from the Legislature,
it should not prohibit a meaningful participation by the individual worker by not providing
interpreting for that person and by interpreting she does not mean merely for that persons
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testimony but for the entire hearing because that is the only way that he knows what is taking
place.

Ms. Leeder advised that there was a recent case from the Nevada Supreme Court which would
appear to have some impact in which they say — An individual who needs redress for his/her
rights and who is not able to speak and understand English should have an interpreter provided.

Robin Drew, Injured Worker, Las Vegas

Ms. Drew commented that she wondered whether this section could include a question on the
hearing request formsiif the person might require language interpretation. Sheis not sure how a
hearings or appeals officer can determine if testimony will even take place during a particular
hearing. Agrees with Ms. Leeder in that how can afair hearing take place if they do not
understand what is going on. Believes this might be a discrimination matter.

Mike Livermore Alter native Service Concepts, Carson City

Mr. Livermore commented that they were wondering if Mr. Nix could give alittle background
on the reason for changing this particular statute. To some degree he agrees with the injured
workers and Ms. Leeder that it can’t be afair trial unlessall the parties understand what is being
spoken.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’sresponse to Mr. Livermore — Not sure if he could adequately provide anyone with
specific reasons, although in this case there were concerns about interpreters that were being
hired for the purposes of alowing claimants to consult with their attorneys rather than to prepare
testimony for the appeals officer. Our main concern, of course, isthat we have an adequate
record of the proceeding and the testimony so your comments are welcome and will certainly be
considered as we proceed. All of the changesin here are primarily submitted by division
employees and that’ s why we are here today is to get your input, from injured workers, insurers,
employers, whoever’' s here and participating, so these comments are valuable and appreciated.

Mercer Berens, Sierra Nevada Administrators, L as VVegas

Ms. Berens commented that if the statute provides that if the burden of proof ison the injured
worker, with all due consideration given to fairness at trial and appeal and all of that, why would
it not be incumbent upon the injured worker to provide tranglation services. Sheis sensitiveto
everyone' sissues and knows the Department of Administration provided interpreting services,
that it was a variety of languages and seemed to work out ok.

Craig Michie, L as Vegas

Mr. Michie commented that since the injured worker is mandated by law to come to this
environment for their appeals, it isincumbent upon this arena to provide the translation.
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Section 15 & 16 — Scheduling of pre-hearing confer ences by Appeals Officer

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix stated that Section 15 was repealed and replaced in Section 16.

Craig Michie, L as Vegas

In reference to Section 16, Scheduling of pre-hearing conferences by Appeals Officer, Mr.
Michie suggested that if conditions exist where a claimant may feel that a pre-hearing conference
or these activities that are often done outside his purview, may in fact be detrimental to his
concerns that a claimant be able to request that these pre-hearing conferences be done on the
record so that areview can be done by the claimant.

Sandra Douglass-Morgan, Esg. MGM Mirage, L as Vegas

Ms. Douglass-Morgan commented that she has a concern with Section 16, subsection 2,
paragraph ¢, Mediating a settlement, isthat if the appeals officer, during a pre-hearing
conference, is privy to some information that may not be admissible at the hearing, it may affect
his’her outcome. She suggests that another appeal s officer do the mediation and a different
appeals officer preside over the hearing should a settlement not happen.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

Mr. Nix commented that we have had earlier testimony from Carson City on adifferent section
concerning mediation and the necessity of perhaps making sure a different officer does the
mediation.

Section 17 — Failur e of party to appear

Sandra Douglass-Morgan, Esg. MGM Mirage, L as VVegas

In reference to Section 17, Failure of a party to appear, subsection 2, Ms. Douglass-Morgan
would like to include an excuse for good cause similar to what isincluded in subsection 1.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that even though she feels this section is not necessary because the
appeals officer’s of course have thisright anyway, it isagood provision to add for notice
purposes.

Craig Michie, L as Vegas

Mr. Michie commented that he has some distress with the concept of these cases being dismissed
with prejudice.
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John Shook, Esg., Shook and Stone, L as Vegas

In reference to Section 17, subsection 1, Mr. Shook commented that under Section 18 it states if
aparty or his counsel or representative fails...., and suggests that we add to this section also, or
his counsel or representative fails to appear.

Section 18 — Failureto comply with regulations

Randy Jones, Firstier Adminsitrators, Carson City

In reference to Section 18, Failure to comply with regulations, Subsection 4, Mr. Jones
commented that it appears the way thisisworded isif for some reason an employer’s
representative is sent to the Senior Appeals Officer, your only alternative is revocation of their
license and notes that under subsections 5 and 6 it is for appropriate action and thinks this section
needs to be amended to read the same.

Craig Michie, L as Vegas

Mr. Michie commented that revoking the license may be the only leverage that might be had to
make sure there is compliance. If we're going to have enforcement and it’ s going to have some
teeth, let’s see some evidence of it.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she was concerned that this will be destined to be one of the ususal,
absolutely ignored codes and statutes. She would like to see this written in away that doesn’t
say that the proceedings are the factor. Theway it iswritten it seemsto mean that only if the
misconduct interferes with that particular proceeding will the appeals officer resort to this
particular statute in order to do something about the misconduct of an attorney and others. Does
not like the way it reads — the appeal s officer may make such orders as are necessary to direct a
course of the hearing. Would like it to say something like an appeals officer has some obligation
to report it to the State Bar.

No comments were made on Section 19

Section 20 — Filing and ser vice of documents

John Shook, Esg., Shook and Stone, L as Vegas

In reference to Section 20, Mr. Shook commented that he would encourage the administrator to
consider e-mail like thereisin District Courts now and it has worked very well.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas
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Mr. Nix comments that the division isin the process of going out on a request for information to
look at some e-filing systems and that we're very interested in electronic resolutions to these
types of issues.

Anne Davison, Firstier Administrators, L as Vegas

Ms. Davison commented that she agrees with Mr. Shook in that this particular sectionis
backward in time and loved hearing about what Mr. Nix commented about in regard to e-filing.
Obviously we're all going paperless so if you could consider something like the e-mail and that
type of scanning document that would be outstanding.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder agreed with Mr. Shook and Ms. Davison. She commented that the disadvantage of
both faxing and e-mail is the same, you have to pay for the paper when you print out the
document, however, she suggests a halfway point until the Department of Administration
actually does go into e-filing — if you do want to limit faxes, limit them only to evidence packets
and documents of more than 5 pages, then you would still be allowing some emergency type
faxes that may be required.

Gary Millikin, Nevada Contr actor s | nsurance Company, L as Vegas

Mr. Millikin commented that he agrees with the previous 3 speakers on the e-mail and if you are
going to alow faxes you should have some kind of guideline as to what/when something can be
faxed.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she is concerned about this section and another section which alows
parties to serve the injured worker’s counsel without serving the injured worker.

Dalton Hooks, Esg., L as Vegas

Mr. Hooks commented that he agrees with Mr. Shook and with Ms. Leeder on the halfway point
and suggests another halfway point might be to produce a document on PDF, file that and have
the Hearings Division accept it yet will still turn the original into the division.

No comments wer e made on Section 21

Section 22 — Paper s and documents

Barbara Gruenewald, Esg., Carson City

In reference to Section 22, Papers and documents, subsection 6, Ms. Gruenewald commented
that when filing with the District Court she must sign an affidavit each time and is a pain to do
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so. She would suggest in paragraph 5 add — to allow an appeals officer to strike or redact the
Social Security Number from any document that is filed and not have paragraphs 6 and 7.

Craig Michie, L as Vegas

Mr. Michie commented that he would like to suggest that on the blank back sides of the
documentation generated by the Hearings Division contain instructions and information about
Nevada Attorney for Injured Workers or other routes to understanding alot of these complex
aspects of Worker’s Compensation.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she agrees with Ms. Gruenewald that Section 22, subsection 6 is
very burdensome. She believes that requiring an affirmation on all documents is unnecessary as
many of the documents that are filed do no have any exhibits and that if we leave subsection 6 in,
the documents which require an affirmation should be restricted to those which might actually
have a social security number such as exhibits or motions that have exhibits attached.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix commented that there is law that requires parties not to submit documents to
government agencies with those numbers. We'll take those comments into consideration and we
certainly don’t want to make the practice before our division more difficult than it already is.

MikeLivermore Alter native Service Concepts, Carson City

Mr. Livermore commented that he agrees with the statements before him but has a question of
does this subsection aso include the formal documentsin filing the claim including the C-1, C-3
and C-4 which may have a social security number on them. It seems to him that they may be
governed under a different section of NRS 239B.030 in that that information is required to be
submitted to a government agency, and likewise, the statute suggests that if the identity of the
person might be in question then the redaction is not necessary and he does not see that that
aspect of things is taken into consideration in subsection 5 where he suggests we might append
that with a statement that goes after the citation of the statute stating that unless the identify of
the person isin question, which he believes does occur periodically in Worker’s Compensation.

No comments wer e made on Section 23

Section 24 — Evidence recor ded on videotape, digital recording, or other electronic media

Craig Michie, L as Vegas

In reference to Section 24, Mr. Michie starts by playing arecording of a personal phone message
from a doctor which he calls an illustrated example of substantive evidence. Claimants having to
file documents 14 days in advance to be able to provide substantive evidence that is germane to
elements within a case can at times be difficult and suggests that when the division looks at
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limitations on the presentation of evidence by claimants who don’t have the resources just smply
have the facts — some allowance needs to be made if delays are beyond their control.

Anne Davison, Firstier Administrators, L as Vegas

In reference to both Sections 23 and 24, Ms. Davison asks Mr. Nix why the hearing officers were
being taken out.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’sresponse to Ms. Davison’s question — | think in Section 23 because those particul ar
provisions are pertinent to an appeals officer, not a hearing officer. | don’'t think there are
depositions, interrogatories and such. Section 24, | think we're just trying to expand it beyond
videotape, making sure that if somebody wants to play some kind of mediato an appeals officer,
that they have the equipment in order to do that.

Mercer Berens, Sierra Nevada Administr ators, L as Vegas

Ms. Berens commented that she just wants to make clear that there isn’t some other place where
exclusion of electronic media or video tape or recording is prohibited at the hearing officer level.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’sresponse to Ms. Berens— No, | don’t think thisis a prohibition. | think thiswas
intended to be an expansion on simply the reference to the technology.

John Shook, Esg., Shook and Stone, L as Vegas

In reference to Section 24, subsection 3, Mr. Shook commented that he would like clarification
on whether the appeal s officer wants a copy or isit saying that the 14 days should not be
provided unless the appeal s officer requests....

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

Mr. Nix’ s response to Mr. Shook — | think it was intended to refer to the next sentence which is—
isif the appeals officer requests you provide the equipment to display the particular technol ogy.

Dalton Hooks, Esg., L as Vegas

Mr. Hooks commented that he heard the discussion of the hearing officer being taken out of
Section 24 and believes it does appear from the language that the division isintentionally
removing the hearing officer from

the equation and that they do present, when they have video, it isimportant to be able to present
those at each step.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas
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Mr. Nix’sresponse to Mr. Hooks — | think it actually was intended to remove the requirement of
awritten request to the hearing officer because there’'s ssmply not 14 days available to do that in
that proceeding because it’s so quick.

Dalton Hooks, Esg., L as VVegas

Mr. Hooks' response to Mr. Nix — So perhaps another subsection that clarifies what the intent is
with regard to that might be helpful.

Section 25 — General requirementsfor motions

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

In reference to Section 25, General requirements for motions, subsection 3, Ms. Leeder
commented that this would like a change the customary rule which comes from the District
Court rules which gives the party with the burden of proof the right to reply and therefore rebut
the opposition’s argument. She believes that’ s improper and they argue that subsection 3 should
not be deleted.

Section 26 — Consolidation of cases befor e the Appeals Officer

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

In reference to Section 26, Consolidation of Cases before the Appeals Officer, subsection 2, Ms.
L eeder commented that Nevada Attorney for Injured Workers would not be able to comply and
suggests that the division put a period after —in writing.

Section 27 — Stay of decision of Hearing Officer

Craig Michie, L asVegas

In reference to Section 27, Stay of decision of Hearing Officer Mr. Michie commented that he
believesthisisjust atactic used to prevent an individual ultimately from receiving timely lost
wage compensation and other compensation in the pursuit of alawful claim. It would appear as
if astay is something that should be responsibly argued and that stay would only be given an
opportunity for a responsible argument for an appeals officer. He would hate to see that this stay
of adecision by a hearing officer is used successfully as atactic to simply allow injured workers
who don’'t have the resources to survive the time it takes to get to an appeals officer hearing to
simply fall off the face of the map.

Nancyann L eeder, Nevada Attorney for I njured Workers, Carson City

Ms. Leeder commented in reference to the new subsection 3, she asks that there be a comma at
the end that requires the appeals officer to give time for an opposition to be filed as usually an
opposition has 10 days.
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Dalton Hooks, Esg., L as VVegas

Mr. Hooks commented that he agrees with Ms. Leeder, however, that the moving party should be
entitled to areply and thisis not listed in the statutes.

Robin Drew, Injured Worker, Las Vegas

Ms. Drew commented asking why there is nothing here about the stay of a decision of the DIR
and that she would like to have some understanding of that.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

Mr. Nix’sreply to Ms. Drew — | think the issues of the stays are applicable to the hearing
officers, | believe that’ s what this section references.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew comments that she is troubled by the fact that it does not include stay of DIR decisions
and apparently there is no reason why the DIR decisions are not included here.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’sreply to Ms. Drew — | can't tell you that other than we have jurisdiction over the
decisions of the hearing officers, we don’t have jurisdiction over DIR decisions until thereis an
appeal of that decision.

No comments wer e made on Section 28

Section 29 — Recor ds of hearings

Craig Michie, L asVegas

Mr. Michie commented that he would like to suggest that once arecording of an appeals
officer’s hearing was conducted that a copy of that recording on disc be ssmply made available to
a claimant without charge.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she would suggest, in subsection 1, after the new word recorded be
inserted - init'sentirety. In subsection 2, after the word hearing, be inserted —if it is entire and
audible. In other words, if we cannot recapture a record on appeal from the recording itself, the
normal rule in appellate procedure is that the attorney’ s would get together and come up with a
facsimile of the record. It seemsto her that that would be in question given the limitation that’s
here. She has had instances where the recording has stopped for some reason or another.
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Sandra Douglass-Morgan, Esg. MGM Mirage, L as Vegas

Ms. Douglass-Morgan commented that she is confused on subsection 3 and asked if actual
recordings will be available to people who are not parties to the proceeding and can they be
ordered by non parties, and if not transcribed would they be available only audibly for the parties
of the proceeding.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

Mr. Nix’ s response to Ms. Douglass-Morgan — This provision isto simply clarify that any party
to the proceeding can come to the division and read the transcript of the proceeding if they don’t
wish to pay for their own copy of it. Under our contract we're not alowed to make copies of the
transcript to provide to parties. So we'll alow anybody to comein, review the transcript if we
have one in our agency. | think that’s the primary intent of subsection 3.

Craig Michie, L asVegas

Mr. Michie commented that it is his understanding that a transcript would only be produced in
the event that somebody was filing an appedl.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as Vegas

Mr. Nix’ s response to Mr. Michie — That’ s the only time that we (meaning the division) would
order atranscript. Any party can order atranscript of a proceeding if they’ re willing to bear the
cost of it.

Craig Michie, L as Vegas

Mr. Michie commented that on behalf of claimants, he would like to ensure that there would be
access to review said recording without charge.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she suggests, in subsection 3, to leave the interested person language
and to delete the party to the proceeding because unless interested person is included she thinks
this rule would conflict with the brand new rule coming out of the Nevada Supreme Court as to
what should be open to whom.

Bryan Nix, Senior Appeals Officer, Hearings Division, L as VVegas

In response to Ms. Leeder’s comment Mr. Nix advised that we will review that and that he
appreciated her comment.

Mike Liver more Alter native Service Concepts, Carson City
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Mr. Livermore commented that if the recording is the official record of the proceeding must it
not then be available for review in your office rather than the transcript. Specifically, that would
be something for you to review if there was a code of conduct issue raised before you about the
performance of duties, as that recording could be seriously, evidence of bias, prejudice towards
any party or representative, etc. He would like that added as another subsection that states that
the official record of the proceeding, i.e. the recording, is available for review by an interested

party.

No other comments were offered at this point and Mr. Nix asked for any other comments on any
provision either in Las Vegas or Carson City. No one came forward so Mr. Nix concluded the
workshop adding that the division will allow for any written comments to be submitted until the
deadline of November 30, 2007 which we'll also take into consideration. He thanked everyone
for attending.

The division received 4 written comments by the deadline of November 30, 2007. These
comments are summarized as follows:

Bob Balkenbush, Thorndale, Armstrong, et al for self insured’s and insurers, Carson City

Mr. Balkenbush proposed changes to section 3.2(g) to read: “In any contested case pending
before an appeals officer, each side to the contested case is entitled, as a matter of right, to one
change of appeals officer by filing arequest for change of appeals officer. Each appeals officer
proceeding, whether consisting of a single contested case or consolidated contested cases, shall
be treated as having only two sides.

Proposed changes to section 3.2(g)(1): A party wishing to exercise the right to a change of
appeals officer, as amatter of right, shal file adocument entitled “ Request for Change of
Appeas Officer, as a Matter of Right.” The request may be signed by a party or by an attorney
for aparty, and it shall state the name of the appeals officer to be changed, and it shall neither
specify grounds, nor be accompanied by an affidavit. 1f one of two or more parties on one side
of a contested case files such arequest for change of appeals officer, no other party on that side
may file a separate request.

Proposed changes to section 3.2(g)(2): A request for change of appeals officer, as a matter of
right, shall be filed in writing with the appeals officer in which the case is pending and a copy
served on the opposing party. Such arequest shall be accompanied by afee of $75.00, which is
to be made payable to the Nevada Department of Administration, Hearings Division. The
Nevada Attorney for Injured Workers is exempt from thisfiling fee. Thefiling fee shall be used
by the Nevada Department of Administration, Hearings Division for the reasonable and
necessary expenses of appeals officers and hearing officers, and the support of the Hearings
Division, incurred in the performance of its quasi judicial duties, and thereafter for other
expenditures deemed reasonable and necessary by the Nevada Department of Administration.

Proposed changes to section 3.2(g)(3): Within 10 days of the request for change of appeals
officer, as amatter of right having been filed, the senior appeals officer shal:
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(@) In an appeals office in which there are more than two appeals officers randomly
reassign the contested case to another appeals officer within the appeals office;

(b) In an appedls office in which there are two or less appeals officers, assign the
contested case to the remaining appeals officer. Alternatively, the senior appeals officer may
reassign the contested case to an appeals officer of another appeals office.

Proposed changes to section 3.2(g)(4): A request for change of appeals officer, as a matter of
right may not be filed with any appeals officer who has made any ruling on a contested matter or
commenced hearing any contested matter in the contested case.

Proposed changes to section 3.2(g)(5) The appeals officer with whom arequest for change of
appeals officer, as amatter of right, isfiled shall not contact any party or the attorney
representing any party, nor shall the appeals officer direct any communication to the senior
appeal s officer with respect to reassignment of the contested case in which the request for change
of appeals officer was filed.

Proposed changes to section 3.2(g)(6): Thefiling of an affidavit of bias or prejudice without
specifying the facts upon which the disqualification is sought, which resultsin a transfer of the
contested case to another appeals officer isawaiver of the parties' rights to transfer the matter to
another appeals officer by filing an affidavit of bias or prejudice without specifying the facts
upon which the disqualification is sought.

Proposed changes to section 3.2(h): Except as provided in (b) herein, a hearing or appeals
officer shall disqualify himself in a proceeding in which the hearing or appeals officer’s
impartiality reasonably may be questioned, including but not limited to instances when:

(1) Thehearing or appeals officer has a bias or prejudice concerning a party, a
representative, or any other participant in the proceeding before the hearing or appeal s officer, or
has knowledge, obtained from sources outside the proceeding, of disputed evidentiary facts
concerning the proceeding;

(2) The hearing or appeals officer served as alawyer in the matter in controversy, or a
lawyer with whom the hearing or appeals officer previously was associated served during the
period of association as alawyer in the matter, or the hearing or appeal s officer or the lawyer has
been a materia witnessin the matter;

(3) The hearing or appeals officer knows that the hearing or appeals officer individually
or as apersona representative, trustee, conservator or guardian, or the hearing or appeals
officer’s spouse, or any other person residing in the hearing or appeal s officer’s household has a
financia interest in the subject matter of the controversy, is a party to the proceeding or has any
other interest that could be substantially affected by the outcome of the proceeding. A financial
interest exists when the decision regarding the subject in controversy may substantially affect the
value of alegal or equitable interest owned by the hearing or appeals officer, the hearing or
appeals officer’s spouse, or residents of the hearing or appeals officer’ s household other than
ownership interests in mutual or common investment funds, insurance policies or mutual savings
associations;

(4) The hearing or appeals officer, the hearing or appeals officer’s spouse, parent or child
wherever residing, or any other person residing in the hearing or appeals officer’ s household,;

--47--
Revised Adopted Regulation R184-07



(I) Isaparty to the proceeding or an officer, director, partner or trustee of a party;
(I1) Isacting as alawyer in the proceeding; or
(1) Isto the hearing or appeals officer’ s knowledge, likely to be a material witnessin
the proceeding.
(5) A hearing or appeals officer who may be disqualified under subsections (3) and (4) of
this section may continue to hear the case under the following conditions;
(I) The hearing or appeals officer fully discloses to the parties the basis for the
disqualification; and
(I1) After the disclosure, al parties agree in writing or on the record of the proceeding
that the hearing or appeal s officer can continue.

Proposed changes to section 3.2(i): A hearing or appeals officer shall be faithful to the law and
shall decide matters on the basis of the facts and applicable law.

Proposed changesto section 3.2(j) A hearing or appeals officer shall not be swayed by partisan
interests, public clamor or fear of criticism.

Proposed changes to section 3.2(k) A hearing or appeals officer shall maintain order and
decorum in proceedings before the hearing or appeals officer.

Proposed changes to section 3.2(1) A hearing or appeals officer shall not act in away that the
hearing or appeals officer knows, or reasonably should know, would be perceived by a
reasonable person as biased or prejudiced toward any other litigants, witnesses, lawyers or
members of the public.

Ledlie Bell, Nevada Compfirst, Carson City

Ms. Bell believes that the language found in the Supreme Court’s Model Code of Conduct for
Judicial Employeesin the State of Nevada (copy attached to letter) sufficiently satisfied, by
reference, the Legidative intent of AB496, however, there may be an opinion by the
Commission on Judicial Discipline that state that employees of the Department of
Administration, Hearings Division are not covered under the definition of “Judicial Employee’.

Ms. Bell states that regarding comments made related to voluntary mediation of disputed
workers' compensation matters, that she supports any effort made by the Division to streamline
and expedite the resolution of contested matters and that mediation may provide an outlet to the
current process.

Shirley Burke, Culinary Workers Union, L as Vegas

Ms. Burke states that in regards to section 7 she isin agreement with Nancyann Leeder, Nevada
Attorney for Injured Workers, in that she has had too many occurrences where an injured worker
has not received a determination letter from the insurer and that most workers do not understand
the mechanics of workers compensation. If they have not received a determination with their
appeal rights, how would they know how to navigate the system? She states that this brings up
another subject discussed under section 10 in that the insurers would like the injured workersto
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send their letters by certified mail. Why are the determinations not sent certified mail? Even if
the insurers send copies to the Division that does not guarantee that the injured worker received
their copy.

In regard to section 14, Ms. Burke states that it would only seem fair to have state interpreters
made available at the appeals level to anyone that does not communicate in English.

In regard to section 16, Ms. Burke feels that prehearing conferences should be recorded to
prevent an injured worker from feeling there has been an impropriety.

Robin Drew, Injured Worker, Las Vegas

In regard to section 3.1(c), Ms. Drew comments that in order for this regulation to have any
relevanceit is necessary for the regulation to do more than describe ideals, it must describe
consequences for any violations of this code.

In regard to section 3.1(g), Ms. Drew comments that it is no one’ s business what lawfully
existing organizations an officer has membership in.

In regard to section 3.2(b), Ms. Drew states that this section must specify in unambiguous terms
what the statement “the right to be heard according to law” actually means.

In regard to section 3.2(g)(1), Ms. Drew comments that “this section needs to be carefully
rewritten for the real world”.

In regard to section 3.2(k), Ms. Drew comments that she resoundingly concurs with this
particular proposed section exactly as written.

Public Hearing — May 23, 2008

Section 2

Craig Michie, L asVegas

Mr. Michie wanted to know what form the recording of the public hearing was being handled.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix responded to Mr. Michi€' s question: | believeit isadigital audio recording.

Craig Michie, L as Vegas

Mr. Michie commented that appeal officers must be licensed attorney’ sin the state of Nevada
and do operate under a certain code of conduct as such and that some of the ethical requirements
suggested seem duplicative but that this might be an advantage.
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Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she presumes that the ethical conduct of hearings and appeal officers
arein addition to the rules of conduct of attorney’s.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix’sresponse to Ms. Drew: We certainly haven’t changed any of the laws that already
exist in that regard. We're merely adopting these standards at the requirement of the legislature
and these standards are typical of the rules for administrative law judges across the country. This
is pretty much taken from the standard code that you find in most states, these types of issues.
They are not quite as restraining as the rules of judicial conduct for judges. There’'s alittle more
flexibility. They’re not asrigid in some of the issues regarding political involvement and some
of those other issues where judges are more tightly constrained than administrative law judges.
They are not intended to replace or overrule or override any other standard of conduct that may
be out there in Nevada law.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew then went on to comment that she suggests that regul ations should state very clearly
that these rules do not replace the rules that all attorney’sin Nevada are suppose to follow.

Section 3

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that when a person complains about a hearing or appeals officer she
wanted to know what the senior appeals officer can do about specific complaints such as
felonious criminal behavior.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix’sresponseto Ms. Drew: Thereis no distinguishing language in these regulations
concerning the nature of the complaint. These are prohibitions on these types of behavior.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she was concerned that there are mentions to prohibitions on these
types of behavior but no mention of specifics as to the methods that the senior appeal s officer
uses when looking at a complaint and would like to see that in these regulations. She would aso
like this section to say that hearing and appeal s officers cannot show favoritism to a party that
has the money to pay for legal representation.

In the section that says that the hearing and appeal s officer shall not “convey the impression”,
Ms. Drew feels thisistoo vague and would like to make this clearer and less vague.

--50--
Revised Adopted Regulation R184-07



Ms. Drew commented that she has a concern with the section that states that the hearing and
appeals officers are not prohibited from writing a character or ability reference for a person that
they have persona knowledge and would like to change it to “with whom the hearing or appeals
officer had direct working knowledge”.

In section 4.1 — ex-parte communication — Ms. Drew would like to know how anyone would ever
know and would like the hearing and appeal s officers to keep logs of all communication.

Craig Michie—L asVegas

In support of the comments by Ms. Drew, he would like logs kept of all communication when a
litigant is pro se.

Robin Drew, Injured Worker, L as Vegas

In section 4.2(a) — Ms. Drew is concerned where it states that ex-parte communication may be
relaxed during mediation. Sheis afraid they will participate in all kinds of ex-parte
communication and then claim immunity.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix explained the process of mediation to Ms. Drew and why the word relaxed was used.

Craig Michie—L asVVegas

Mr. Michie would like to know if it is the intent here that mediation would also be conducted by
—whom?

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix’s response to Mr. Michie — It’ s not the intent to create a mediation process. We took
comments from the workshop and tried to incorporate them. We envision that certain people
may request mediation at the appeal level and we would be willing to accommodate that if such a
reguest were made.

Craig Michie—L asVVegas

Mr. Michie suggested that to avoid a “relaxed atmosphere”, to have the mediation done by an
outside party.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix’sresponse to Mr. Michie: Mediation as we see it would be an effort to resolve an issue
that would otherwise be litigated. No oneisrestricted from mediating a matter outside the
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division and then bringing the result of that mediation as a settlement for the hearing or appeals
officer to approve.

Craig Michie—L asVegas

Mr. Michie also commented that he would like to see public disclosure of complaints made about
the hearing and appeals officers.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she would like to suggest again (made the suggestion at the
workshop on November 8, 2007) adding a new subsection to section 3 (m) that hearing and
appeals officers shall disclose affiliations to counsel to avoid the appearance of impropriety.
Section 4

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder suggested that if the parties wish to engage in mediation a different hearing officer or
in section 18, appeals officer would be the mediator, therefore the existing assigned hearing or
appeals officer need not go forward. Thisway we do not have the problem of preemptory
challenging the existing assigned officer. If the mediation is unsuccessful we go back to the
assigned hearing or appeal s officer and go forward with the hearing.

Barbara Gruenewald, Esg., Carson City

Ms. Gruenewald agrees with Ms. Leeder and strongly suggests that Mr. Nix consider the
previous suggestion regarding mediation.

Sam McMullin, Nevada Self I nsured Association, Carson City

Mr. McMullin commented that he agrees with Ms. Leeder’ s suggestion for section 3 and both
Ms. Leeder and Ms. Gruenewald on the suggestion for section 4. He would also like to see
added in section 4 where it states “a party to a proceeding” would like it to include attorney or
representative.

Section 5

No comments were made on section 5.

Section 6

Craig Michie—L asVegas

Mr. Michie commented that he would like to reiterate his comments made previously regarding
the complaint process.
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Sam McMullin, Nevada Self I nsured Association, Carson City

Ms. McMullin commented that this section raises questions and needs more clarity. What will
be the effect of filing a certain complaint and will it remain confidential ?

Robin Drew, Injured Worker, Las Vegas

Ms. Drew commented that section 3.1(a) states with real specificity the conduct of the hearing or
appeal s officer and section 6 does not get specific asto the conduct or action that can be done.
She commented that she does not see any force or authority.

In section 6.3(b) Ms. Drew would prefer that it states the Governor isinformed of all complaints.
She would also like to understand more of how a complaint will affect the complaining party and
cases assigned to hearing or appeal s officers whom the complaint is about.

Mercer Berens, Sierra Nevada Administr ators, L as Vegas

Ms. Berens' comments on section 3.1(g) and 6.2 — Ms. Berens believes that to have some
mechanism in place to monitor and to provide for consequences for ill behaved officersis agood
thing. She does not believe that any hearing or appeal s officer would intentionally engage in
behavior that would put anyone at risk, particularly the injured worker. Mr. Nix’s addressing the
issue of complaintsisagood start.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew’ s comments on section 6.2 — She would like to see in this section that it specifies not
just the result of the complaint but that it narrows down the options the senior appeals officer has
and wants the notification to the complainant to state that the Governor will be informed of the
matter.

Section 7

Craig Michie—L asVegas

Ms. Michie’'s comments on 7.1 and 7.2 were that he feels that 10 hoursis not enough training
and that excess hours should not be rolled over to the next year.

Section 8

Susan Sayegh, Sierra Nevada Administrators, L as Vegas

Ms. Sayegh commented that the burden of proof should go both ways and that the injured worker
should prove that they sent arequest to the insurer or third-party administrator.

Robin Drew, Injured Worker, L as Vegas
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Ms. Drew commented that if a hearing isfiled for a defacto denial, the insurer becomes aware at
that time that a request had been made. Theinsurer could resolve the issue by simply complying
and give the determination letter to the injured worker instead of letting it go to hearing. She
would also like the insurer to confirm receipt of all correspondence from injured workers.

Craig Michie—Las Vegas

Mr. Michie commented that C1 and C4 forms are filled out for each on the job accident and
believes these should be triggers that automatically provide notice to the employer/insurer that
there is a pending obligation on behalf of the employer to an injured worker.

Section 9

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she would like to add to the end of 9.2 — within 10 days.
Section 10

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that section 10.2(b) be deleted as NAIW at times does not get appointed
until after the filing.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she would like to see it state that the consol will only occur if a party
requests it.

Craig Michie—L asVegas

Mr. Michie commented that there should be no reason to delay a hearing due to a consolidation
of cases.

Section 11
There were no comments on section 11.
Section 12

Craig Michie—L as Vegas

Mr. Michie commented that he would like to echo his previous comments made in section 7.

Sam McMullin, Nevada Self | nsured Association, Carson City
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Mr. McMullin commented that as in section 7 regarding the appeals officers, he would like to see
more hours of training and no carry over. Hewould aso like to see it include the language asin
section 7.1(d) — recent relevant statutory and regulatory changes and judicial decisions.

Craig Michie—L asVVegas

Mr. Michie agreed with Mr. McMullin’s comments and would aso like to seeit include
sensitivity training.

Robin Drew, Injured Worker, Las Vegas

Ms. Drew commented that she would like to delete the word “successfully” in section 12.1. She
also believes the hearing officer’ straining should be double or triple that of the appeals officers
and that the hours should not carry over into the next year. In section 12.3, Ms. Drew would like
to see the word “newly” deleted. She would like this section to say that the training would be
open to the public whenever possible.

Craig Michie—L asVVegas

Mr. Michie commented that he agrees with Ms. Drew on all comments made above.
Section 13

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder would like to suggest in section 13.2 that the date of injury be changed to the
approximate date of injury because of occupational diseases.

Dalton Hooks, Esg., L as VVegas

Ms. Hooks commented that he understands Ms. Leeder’ s point but that he would not want to see
it changed to just approximate date but that it should specify approximate date in case of
occupational disease.

Craig Michie—L asVegas

In section 13.2(d), Mr. Michie would like it to include the history of claim numbers not just the
current number.

Section 14
No comments were made on section 14.

Section 15
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No comments were made on section 15.
Section 16

Bobbette Bond — Culinary Union, L as Vegas

Ms. Bond commented that she will save most of her other comments for the written portion
when Mr. Nix advises the cut off time for this but would specifically like to understand why in
section 16.2 an interpreter would only be provided for testimony and why we are limiting the
ability for someone who is English challenged to understand what is going on during the
proceeding.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix explains the intent of this section and advises al that due to our tight schedule, written
comments would be accepted until the end of next week which would be May 30, 2008.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she believes this language to be unduly restrictive and that our
primary concern should bein having afair hearing. She believes this section needs substantial
changes.

Craig Michie—L asVegas

Mr. Michie commented that he agrees with Ms. Leeder and that this section affects an entire
class of injured workers.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented that she believes an trandlator should be provided no matter what and at
no cost to the injured worker.

Craig Michie—L asVegas

Mr. Michie commented that he does not like the language “a person with a communication
disability.”

Section 17
No comments were made on section 17.
Section 18

Jim Werbeckes— Employers I nsurance Company of Nevada, Car son City
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Mr. Webeckes commented on section 18.2 that he would like to have “upon his motion”
removed.

Section 19

Craig Michie—L asVegas

Mr. Michie would like this section to be sensitive to the injured worker who does not fully
understand this process.

Section 20

Craig Michie—Las Vegas

Mr. Michie would like to know what jurisdiction the Commissioner of Insurance and the State
Bar has and what kind of conduct and activity the 2 entities can participate in and to what degree.

Section 21

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder questioned what does acknowledgment of receipt mean in section 21.3

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix explains this section.

Sam McMullin, Nevada Self I nsured Association, Carson City

Mr. McMullin would like more allowance on this section than just 5 pages.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix explains the intent of this section.
Section 22

No comments were made on section 22.
Section 23

Mercer Berens, Sierra Nevada Administrators, L as Vegas

Ms. Berens asked if thiswas the District Court directive.

Bryan Nix, Senior Appeals Officer, Hearings Division
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Mr. Nix explained that thisis a state law and that we will try to make this as easy as possible for
the parties.

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she does not agree with the language and would like more
clarification.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix explained that the LCB made changes to our version and will discuss with them again.
Section 24

Jim Werbeckes— Employers I nsurance Company of Nevada, Carson City

Mr. Webeckes suggested that in section 24.1 after deposition we add a comma, take out or and
make the statement read “ A party who wishes an appeals officer to permit discovery by
deposition, interrogatories or production of documents.........

Section 25

Craig Michie—L asVegas

Mr. Michie commented that substantive evidence that is readily available not being allowed to be
provided is a substantive deterrent to justice being done.

Bryan Nix, Senior Appeals Officer, Hearings Division

Mr. Nix explained that this section was created for both sides to be sure that if it is requested to
be submitted into evidence the other side receives a copy prior to the hearing and that we have
the appropriate equipment available on which to play the evidence.

Craig Michie—L asVVegas

Mr. Michie commented that he wants to be sure that the appeals officers are able to identify that
the activity inside their hearing isin fact being recorded. He thinks we should have attendants
available to assist the appeals officers so that they are not distracted.

Section 26

No comments were made on section 26.

Section 27
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Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented on section 27.3 that the appeal s officer should not rule on the motion
until the 11" day.

Dalton Hooks, Esg., L as VVegas

Mr. Hooks commented that there is no protection in the regulations for the reply to the objection
and would like the 5 days to submit areply to the objection added.

Craig Michie—Las Vegas

Mr. Michie commented that he wanted to know what the penalties are for those who do not play
by therules. He believes there is no downside to not replying.

Section 28

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder commented that she would like an alternative should there be a problem with the
recording of the hearing.

Robin Drew, Injured Worker, L as Vegas

Ms. Drew commented on section 28.1 that she wanted to know why the party has to send the
decision to the appeals officer believing the higher court should be responsible. She believesthis
section should not exist at all.

Craig Michie—L asVVegas

He would also like usto add interim orders and such to the reporting of timeliness and to hold
appeal s officers responsible for compliance

Section 29

Craig Michie—L asVegas

Mr. Michie commented that the hearing officers should aso be recorded and he believes the
appeals officers

need to focus on the hearing and not worry about the recording and that all parties should be
aware of whether the recording is running properly.

Section 30

No comments were made on this section.
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Mr. Nix concluded the hearing and announced that if anyone would like to submit any written
comments were welcome to do so and our deadline would be May 30, 2008.

There were 2 written comments submitted by the May 30, 2008 deadline. These comments are
summarized as follows:

Nancyann L eeder, Nevada Attorney for Injured Workers, Carson City

Ms. Leeder states that sheisin favor of a change to section 18.2, however she believesthat if a
party requests mediation the matter is assigned to a different appeals officer and should the
mediation not be successful then the matter reverts back to the originally assigned appeals officer
for hearing.

In regard to section 29.3 Ms. Leeder comments that she would like this section deleted or if not
deleted then the time the appeals officer would need to wait to make a decision would have to
alow time for mailing, and therefore could be a 13 day automatic stay (not 10 or 11).

In regard to section 10.2(b), Ms. Leeder would like this deleted.

In regard to section 29, Ms. Leeder suggests adding subsection 4 which should read: If any
differenced arises as to whether the appeal s office’ s record truly discloses what occurred, the
appellant may prepare a statement of the evidence or proceedings from the best means available,
including appellant’ s recollection. The statement shall be served upon respondent, who may
serve objections or propose amendments within 10 days after service. The statement and any
objections or amendments shall be submitted to the appeals officer to resolve the difference so
the record is made to conform to the truth. The record as settled and approved shall be the
official record.

Robin Drew, Injured Worker, L as Vegas

In regard to section 2.4, Ms. Drew would like it to be amended to read “be faithful to the law and
decide matters solely on the basis of the facts and the applicable law, including, without
limitation, judicial decisions.

In regard to section 3.1(b), Ms. Drew would like this subsection to include “by words or conduct
manifest bias or prejudice because of ....Pro Se status’.

In regard to section 3.1(f), Ms Drew would like it to be amended to include “ or of any other
person... use the position of hearing or appeal s officer to advance the interests of any
organization.

In regard to section 4.3, Ms. Drew would like it to be amended to include “shall disclose
promptly to all partiesto the proceeding... (c) Shall keep arecord of any and all communication
or contact with a party to a proceeding before the hearing or appeals officer. Thisrecord shall be
available for inspection by any party to the proceeding.
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In regard to section 6.2, Ms. Drew would like to amend it to include ...” notify the complainant
of the results of the investigation... including notifying the complainant whether the complaint
has been substantiated and reported to the Governor pursuant to subsection 3.

In regard to section 6.3(b), Ms. Drew would like to amend it to eliminate the word if in the
sentence “If the senior appeals officer substantiates the complaint... and would like it to read
“Whether or not the senior appeals officer substantiates the complaint...

In regard to section 8, Ms. Drew would like to retain this section as written.

In regard to section 10, Ms. Drew would like to amend this section to include a clear prohibition
against any party or officer using consolidation as a method of delaying due process.

In regard to section 16, Ms. Drew would like to delete this section as being an unconstitutional
violation of due process rights of people who speak English as a second language and as a civil
rights violation which discriminates against injured workers on the basis of race or nationality.

3. A description of how comment was solicited from affected businesses, a summary of
their response, and an explanation how other interested persons may obtain a copy of the
summary.

Comments were solicited from affected business in the same manner as they were solicited from
the public (see question #1) and are included in this statement along with comments from the
public.

4. If theregulations wer e adopted without changing any part of the proposed regulations,
asummary of thereasonsfor adopting the regulation without change and/or reasons for
making any changesto the regulations as proposed.

The Division made severa revisions to the proposed regulations which include changes
suggested by those who testified at both the workshop and public hearing, by those who
submitted written comments, for further clarification and refinement and revised text and
placement by the Legislative Counsel Bureau. The changes to the proposed regulations are as
follows:
Authority: Sections 1 and 11, NRS 616C 295 [ ] and 616C.310; [and)] Sectl ons[6], 2-7[22] and [23]
» ley 6] NRS 616C.295;
Sections 8-10 and 13- 31 N RS 616C 310 These chang&s were made by the LCB.

A REGULATION relating to industrial insurance; establishing a code of conduct for hearing and
appeals officers for contested cases; establishing training requirements for such hearing and appeals
officers; revising procedures for hearings and appedls of contested cases; and providing other matters
properly relating thereto. Thiswas added by the LCB.

Section 1. Chapter 616C of NAC is hereby amended by adding thereto the provisions set forth as
Sections 2 to [29] 10, inclusive, of thisregulation. This change was made by the LCB.
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[See2] Sec. 11. Asused in sections 2 to 29 of this regulation and NAC 616C.260 to NAC
616C.336, inclusive.

3.“[9] Senior appealsofficer” meansthe appeals officer designated by the [ Chief] Director of the
Department of Administration pursuant to subsection 3 of NRS232.215 to supervise the
administrative, technical and procedural activities of the Hearings Divison. This section was moved
to section 11.3 and text revised by the LCB.

Section 3 wasplaced in dlfferent sectionsand text revised by the L CB (except where noted).
- ice ]Sec 2. Ahearlng or appeals officer shall:

that preserv&thelntegrlty mpartlallty and mdependence of [the] hearmgs[systemlspreeewed] in
contested cases for compensation conducted pursuant to chapters 616A to 617, inclusive, of NRSand

[ shal-act-at-alHtimesin-a-mannerthat] promotes public confidence in [the] such hearings, [proeess]
This section was moved to section 2.1 and text revised by the LCB.

2.2 Act in a manner that avoids even the appearance of impropriety, including, without limitation,
disclosing any affiliation to a party in a proceeding before the officer; This section was added by the
Division based on public comment at the workshop and/or public hearing.

Sec. 3. 1. Ahearing or appeals officer shall not:

(b) 3.1(a) [A-Hearing-er-Appeals Officershall-net] [€] Engagein conduct that reflects adversaly on
the [Hearings-er-Appeals Officer's| character, competence[;] or temperament of the officer or on the
officer’ sfitnessto serve, [asa Hearing or Appeals Officer.] including, without limitation, [A-Hearing

or-Appeals Officer-shall-net-engage ] conduct involving misrepresentation, fraud, dishonesty, deceit
or felonious criminal behavior. This section was moved to section 3.1(a) and text revised by LCB.

(e) 3.1(b) [AHearing-or-Appeals Officer-shalhnet;] In the performance of the official duties of the
officer, by words or conduct[;] manifest biasor prejudice [based-upen-sex;| because of race,

[rational-erigin;] religion, color, [ sexdal-erientation,-arital-status-disabiity] age, sex, disability,
sexual orientation, national origin, ancestry, marital status or socioeconomic status. This section was
moved to section 3.1(b) and text revised by LCB.

(d) 3.1(e) [AHearing-orAppealsOfiicershalt-net] [a] Allow family, social or other relationships
or associations to influence his official conduct or judgment. This section was moved to section 3.1(€)
and text revised by LCB.

(e) 3.1(f) [AHearingor-AppealsOfficer-shal-het] Use the podition of hearing or appeals officer to
advance the private interests of the [Hearing or Appeals| officer or of any person[;]. [rershal-a

Hearing-er-Appeals Officer] 3.1(g) Convey the impression that [anyene] any person has[a] any
gpecial influence with the [H] hearing or [A] appeals[O] officer. This section was moved to sections

3.1(f) & 3.1(g) and text revised by LCB.
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() 3.1(1) [AH Of ‘
Unless under subpoena[ ] teﬂlfy under oath asa character thness [heweverL] The prowsons of
this paragraph must not be construed to prohibit a [H] hearing or [A] appeals[©] officer [fay] from
[provide] providing a character or ability reference for a person about whomthe [ Hearing-or
Appeals O] officer has personal knowiedge. This section was moved to section 3.1(1) and text revised
by LCB.

sta&us,—drsebmts,r—ageepeeereeeenemc—statua— Thlssectl on was removed by the d|V|sron baeed on

public comment solicited at the workshop.

[(2) hmpartial and diligent performance of official duties}

[@)] 2.3[AHearingor-AppealsOfficershall] [p] Performdiligently all official dutied-]; This
section was moved to2.3and text revised by LCB

heerdraeeerdt-ngteqlaw} Thlseectlon was om|tted by LCB.
[(e)] 4.1 Except asotherwise provided in subsection 2, [Ihe] A [H] hearlng or [A] appeals [Q]

officer shall not engage in any communication or [eerphy an
ethical rules that define and regulate ex parte] contact [ 9 W|th a party toa proceedl ng [astheyretate
to-any-matter| beforethe[H] hearing or [A] appeals[O] officer outside the presence of any other
party to the proceeding. This section was moved to section 4.1 and text revised by LCB.

[(d)] 4.2 A[H] hearing or [A] appeals[O] officer may communicate [ exparte] with a party to a
proceeding: This section was moved to section 4.2 and text revised by LCB.

(@) If the partiesto the proceeding are engaged in mediation; or This section was added by the
division based on public comment solicited at the workshop and public hearing.

[(B] (b) [when-eeurnstancesreguire For scheduling [5] or administrative purposes or for
emergenciesthat do not [deal-with] address substantive matters or issues on the merits[;] relating to
the proceeding [ previdedthat] beforethe [H] hearing or [A] appeals[©] officer and if the officer
reasonably believes that no party will gain a procedural or tactical advantage as a result of [exparte]
the communication. This section was moved to sections 4.2(b) and text revised by LCB.

[(e)] 4.3,4.3(a) & 4.3(b) A[H] hearing or [A] appeals[O] officer shall disclose promptly
[dtseleee] to [the] all partleeto the proceed| ng any communi catl on made [net—ethermeeprekwb’rted—by

subsectlon 2 [At—amnm%rm—the] A dlsclosure [shall] requwed pursuant to this SUbSGC'[I on must
identify: 4.3(a) [t] The person with whom the communication occurred; and 4.3(b) [t] The substance
of the communication. 4.4 [andthe] A[H] hearing or [A] appeals[O] officer shall [give] provide the
parties to whom a communication is disclosed pursuant to subsection 3 a reasonable opportunity to
respond to the [ fermation-gisclosed] disclosure. This section was moved to sections 4.3, 4.3(8) &
4.3(b) and text revised by LCB.
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proceedl ng W|th|n thej urlsdlctlon of the hearl ng or appea]s officer [that] which might reasonably be
expected to affect the outcome or impair the fairness of the proceeding. [Fhis+uteshalt] The
provisions of this paragraph must not be construed to prohibit a[H] hearing or [A] appeals[O]
officer from: 3.1(k)(1) [+ Making public statementsin the course of his official duties[]; 3.1(k)(2)
[frem] [€] Explaining for the public Frfermationthe] benefit procedures [ of the forum,] beforethe
hearing or appealsofficer; 3.1(k)(3) [frem-establishing-a-defense] Responding to or defending from
acriminal chargeor civil claimagainst the[H] hearing or [A] appeals[O] officer [5]; or 3.1(k)(4)
[fromoetherwise] [¥] Responding to allegations concerning the conduct of the [H] hearing or [A]
appeals[O] officer. [g] [eonduetinthel-during a proceeding [.] beforethe officer. This section was
moved to 3.1(k), 3. 1(k)(1) 3. 1(k)(2) 3. 1(k)(3) and 3 1(k)(4) and text revlsed by LCB

[(@]51[B
meledmgtbubnetehmtedtemstaneeswheﬂ As used in NRS 616C 300 and 616C 340 the Chlef of the

Hearings Division of the Department of Administration interpretsthe terms*® conflict of interest” and
“ personal interest” to include, without limitation: This section was moved to section 5 and text
revised by LCB.

[(3)] 5.1 theHearing-er-AppeatsOfficer-has[a] A biasor prgudice concerning a party, an attorney
[a] or other representative(;] of a party, or any other participant in the proceeding. [ beferethe
Hearing-or-Appeals Officers-er-has] [k] 5.2 Knowledge [;] obtained from sources outside the
proceeding [;] of [disputed] evidentiary facts [ eeneerning] that are disputed in the proceeding [;].
This section was moved to section 5.1 and 5.2 and text revised by LCB.

[2)]5.3[th , , A matter] Serviceasan attorney in
the matter in controvera/[ ;. 54 [er—aJawet] Service of an attor ney with whom the [ Hearing-or
Appeats| [O] officer previoudy [was] has been associated, [served] during the period of association
with the officer as an [awyer] attorney in the matter [;] in controversy. 5.5 [er-the Hearing-or
Appeals Officer-or-the lawyer-hasbeen] Being a material witnessin the matter [;] in controversy.
This section was moved t05.3,54& 5 5 and text revised by LCB

(3] 56] OH =
Hdividuaty] Havi ng, asan |nd|V| dual or asa personal repreeentatlve trustee conservator or
guardian, [ |
Appeals@ﬁreer—heuseheldhas] afi nandal |nterest |n the [sulejeet] matter [eHhe] in controversy [—|s

a-party-totheproeeeding] or [has| any other interest that could be [substantially] affected
substantlal ly by the outcome of the proceedl ng. [Aq‘-manetalrmteF&sPaqstsanenthedeeisen

and text revl%d by LCB

[€4)] 5.7 [FhreHearing-or-Appeals Officer;] Being, asan individual [theHearing] or [Appeals
Officer g| or asa personal representative, trustee, conservator or guardian, a party to the proceeding.
5.8 If the spouse, parent or child of the hearing or appeals officer, [whereverresiding;] regardless of

residence, or any other person residing in the [ Hearing-or-Appeals Offieer-g| household of the officer:
This section was moved to 5.7 & 5.8 and text revised by LCB.
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5.8(a) Has a financial interest in the matter in controversy or any other interest that could be
affected substantially by the outcome of the proceeding;
[(H] 5.8(b) Isa party [te] inthe proceeding; 5.8(c) [eF] Isan officer, director, partner or trustee of a
party in the proceeding;

[€H] 5.8(d) Isacting as an [fawarer] attorney in the proceeding; or

[(HD] [+st] 5.8(e) To the [Hearing-or-Appeals Officers| knowledge[;] of the hearing or
appeals officer, islikely to be a material withessin the proceeding. These sections were moved to
sections 5. 8(a) 5.8(b), 5.8(c), 5. 8(d) & 5. 8(e) and text ra/md by LCB.

#mﬂngepAppeaIsQ#reeLeaneentmue] Thlssectlon was omltted by LCB dati ng “No exceptl ons’.
[{R)] 2.4 [AHearing-or-AppealsOfficershall] [b] Befaithful to thelaw and [shall] decide matters
on the basis of the facts and the applicable law [], including, without limitation, judicial decisons,
and This section was moved to 2.4 and text revised by LCB.
[)] 3.1(d) [A-Hearing-or-Appeals Officer-shall-net] [b] Be swayed by partisan interests, public
clamor or fear of criticism. This section was moved to 3.1(d) and text revised by LCB.

[] 2.5 [AHearingorAppealsOfficershall] [m] Maintain order and decorumin proceedings
before the [ Hearing-or-Appeals| [O] officer. This section was moved to 2.5 and text revised by LCB.

[€k)] 3.1(c) [AHearing-or-Appeals Officer-shallnet] [a] Act in away that the [ Hearing-orAppeals]
[©] officer knows, or reasonably should know [;] would be perceived by a reasonable person as
biased or prejudiced toward any of the [Htigants] parties, witnesses|[,] or [tawyers]| attorneysto a
proceeding or members of the public at a proceeding. This section was moved to 3.1(c) and text
revised by LCB.

[3. Minimizing therisk of conflict with official obligations)

[@)] 3.1(h) [A-Hearing-or-Appeals Officer-shal-net] [s] Serveasan officer, director, trustee or
advisor of a private or public corporation or of an educational, religious, charitable, fraternal,
political or civic organization if the corporation or organization [recdrrently] frequently participates
in proceedings that would ordinarily come before the [ Hearing-orAppeals] [O] officer. This section
was moved to 3.1(h) and text revised by LCB.

[{b)] 3.1(i) [AHearing-or-Appeals Officer-shalh-net] [d] Use his[erherefficial] postionasa
hearing or appeals officer to solicit fundsfor any private or public corporation or for any
educational, religious, charitable, fraternal, political or civic organization or [permit] allow the [use

ef—the] pr&stlgeof [the] hlsofflcefor [that] such purposes[] [but—may—beane#re%dweeter—er
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[€e)] 3.1()) Useor dlsclose[N] nonpubllc information acquwed by[a] the[H] hearing or [A]
appeals[O] officer [Hr-an-of P d] for any purpose not related
to the official duties of such anofflcer [AH

Lawane#ul&wegula&ngeenﬁdenﬂal—m#epmaﬁen] Thlssectlon was moved to 3. l(J) text revlsed and
omitted by LCB.

[¢eh] 3.2 [Nerther] [a] A[H] hearing or [A] appeals[O] officer, [ rerarrerber-efthefarmiy] a
spouse of a hearing or appeals officer, or any other person residing in the [ Hearing-or-Appeals
Offteer-s|] household[;] of a hearing or appeals officer shall not accept any gift, bequest [5] or loan
from any [ irdividual-or-legal-entity] person who has a significant interest in a matter that is or that

the hearing or appeals officer has reason to know will be [ pending] before the [ Hearing-or-Appeals
Q)] officer. This section was moved to 3.2 and text revised by LCB.

[See4] Sec. 6. 1. A[personwhe-wishesto-cormplain] complaint alleging that a hearing(s) or
appeals officer has violated [ the Code-ef- Conduet-containedn-Section-3] a provision of sections 2 to

5, inclusive, of thisregulation [;] [ shaH-subrit-a-written-cormplaint] must be in writing and submitted
to the senior appeals officer.

2. The senior appeals officer [wil] shall investigate [the] any complaint submitted pursuant to
subsection 1 and shall notify the [ eorplaintngperson] complainant [abeut] of the results of the
investigation [withia] not more than 60 days after the complaint [was] is received.

3. If the senior appeals officer substantiates the complaint, the senior appeals officer shall report the
results of the investigation:

(@) If the complaint involves a hearing officer, to the Director of the Department of Administration.
(b) If the complaint involves an appeals officer, to the Governor.

This section was moved to section 6 by LCB. Changesto this section were made by the Division
based on public comment solicited at the workshop and/or public hearing and text revised by LCB.

Sec. 4. (See Sections 3.2(a), 3.2(d), 3.2(€), 3.2(f))
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this sectlon were omltted due thefact |t was determl ned to be thej urlsdlctl on of the D|V|S|on of
Industrial Relations Department.

Sec. 5 (Seesection 3)

[See—6:] Sec. 12. NAC616C.269 s hereby amended to read asfollows:
[Hearingofficer—TFraining] finmedia
616C.269 [A]

1. Totheextent that money is made available to the Hearings Division for the purpose of hearing

offlcers a hearl ng offlcer must succasfully complete{rsaehtranmg-wmedhaﬂenaqeether—teehmqu%
quaptment—ef—AelmmlstF&ten-} annually[] at Ieast [twenty] 20 hoursof tramlng, WhICh may

include, without limitation, training in:
(a) [m] Mediation and other techniques for the resolution of disputes|];
(b) [werkerseompensation]| Industrial insurance law and practice, including, without limitation:
[tratrngHA] [{]
(1) The provisions of chapters 616A to 617, inclusive, of NRS[;]; and
(2) The provisions of chapters 616A to 617, inclusive, of NAC;
(c) Adjudication of [writihg-evidence-ethies;] administrative law hearings;
(d) Recent relevant statutory and regulatory changes and judicial decisions,
(e) Writing, evidence and ethics; and [eF]
(f) Other smilar topics[as] approved by the senior appeals officer, including, without limitation,
any training provided by the Hearings Division.
2. Excesshoursof training earned [#-eneyear] during a 12-month period may be carried over
[fer] to the following year.
[2] 3. Thesenior appealsofficer [wil] shall review the past experience of a newmly appointed hearing
officer to determine what training, if any, that [ray-be] isrequired immediately for that particular
hearing officer to carry out hisdutiesand, if necessary, shall develop a plan for such training after
consulting with the hearing officer. This section was moved to section 12 and text revised by LCB.
Changes to this section were made by the Division based on public comment solicited at the workshop
and/or public hearing.

Sec. 6. (See section 4)
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with-his+equest-for-hearigr:] Thrs sectlon was omltted by LCB

Sec. 7 (See section 12)

[See-8:] Sec.9. 1. Except [fera
in subsection 3, if a hearing officer receivesan
appeal of [the] afinal determination of aninsurer that does not mclude if appllcable a copy of the
letter of determination being appealed or, if such a copy is unavailable, the date of the determination
and the issues stated in the determination, the hearing officer shall [erder] notify the [person
appealing] claimant in writing that the claimant must [te-subrtthatletter] within 15 days| of the
order] after the date on which the hearing officer sends the natification, provide to the hearing officer:
(a) A copy of the letter of determination;

(b) If the letter of determination is unavailable, the date of the determination and the issues stated in
the determination; or

(c) Proof that a letter of determination had been requested fromtheinsurer or third-party
administrator by the claimant.

If the hearing officer does not recelve such documentation by the date specified in the notice sent
pursuant to this subsection, the hearing officer shall dismiss the appeal without prejudice in awritten
order for failureto pursue the appeal.

2. A claimant who submits proof that a letter of determination had been requested fromthe insurer or
third-party administrator by the claimant pursuant to subsection 1 may request the hearing officer to
issue an order requiring theinsurer or third-party administrator to provide a copy of the letter of
determination to the heari ng offi cer within 10 days after the date of the order.

[3: A
reeevesthedete&mnatrentester—] Thrssectlon was omltted by LCB.

3. The provisions of this section do not apply for an appeal of a failureto respond to a request. This
section was moved to section 9, text revised and omitted by LCB. This section was added by the
Division based on public comment solicited from the workshop and/or public hearing.

Sec. 8. 1. Ifaninsurer failsto respond to a written request for a determination within 30 days after
receipt of such a request, the person who made the request may:.

(a) Filearequest for a hearing before a hearing officer pursuant to subsection 3 of NRS616C.315;
or

(b) Resubmit the written request for a determination to theinsurer.

2. Afailuretofilearequest for a hearing within the time period specified in subsection 3 of NRS
616C.315 does not preclude a person from resubmitting a written request for a determination to the
insurer. This section was added by the Division based on public comment solicited at the workshop
and/or public hearing. Placement and text revised by LCB.
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[See9] Sec. 13. NAC 616C 274 ishereby amended to read asfol Ievvs

1 A request for aheen ng before ahearl ng offlcer or anotice of eppeal filed with the Hearings
Division [ef-the Department-of- Administration] must befiled: This deletion was made by LCB.

(& Onaform provided by an insurer, an organization for managed care or the Hearings Division;
or

(b) Onasmilar form approved by the Department of Administration.
2. Aninsurer or the third-party administrator for an insurer shal provide the following information on
each form used to request a hearing:
(8 Thename and last known mailing address of the claimant;
(b) The name under which the employer was doing business at the time of the injury and the last
known mailing address and tel ephone number of the employer;
(¢) If theinsurer isasdf-insured employer:
(1) Thename, address and telephone number of the self-insured employer; and
(2) The name, address and telephone number of the third-party administrator of the self-insured
employer, if any.
(d) The number of the claim; and
(e) Thedateof i |nj ury {—enel

lesaestateemrthedeteltmirnaeee] or,inthe case of occupatlonal dlsease the estimated or
approximate date of injury.

This section was moved to section 13 by LCB. Changesto this section were made by the
Division based on public comment solicited at the workshop and/or public hearing.

Sec. 9. (See section 8)

determination by the insurer ] Thlseectlon was omltted y LCB

Sec. 10. (See section 26)

[See21.] Sec. 14. NAC 616C.2745 is hereby amended to read as follows:

--69--
Revised Adopted Regulation R184-07



[-A—heaqeg—ep} An appeals officer shal not convenea hearl ng on adlsputethat isrequi red to be
submitted to a procedure for resolving disputes pursuant to NRS 616C.305 until afinal decisonis
rendered pursuant to that procedure or the dispute is not resolved pursuant to that procedure within 14
days after it was submitted.

This section was moved to section 14 and text revised by LCB. No comments were made on this
section at the workshop or public hearing and no changes to this section were made by the Division.

Sec. 11. (See section 2) NAC 616C.260 is hereby amended to read as follows:

NAC 616C.260 Asused in NAC 616C.260 to 616C336, inclusive, and sections 2 to 10, inclusive, of
this regulation, unless the context otherwise requires [ ——Heensed]: This section wasrevised by LCB.

1. “Hearings Divison” means the Hearings Division of the Department of Administration. This
section was added by LCB.

2. " Licensed representative’ means a person who islicensed pursuant to NAC 616C.350 to
616C.377, inclusive. This section was added by LCB.

3. (See section 2) Thissection wasrevised by LCB.

This section was added by the LCB. No comments were made on this section at the public hearing
and no changes were made by the Division.

[See22] Sec. 7

[Appeals Officer—Training)]

1. To the extent that money is made available to the Hearings Division for the purpose of training
appeals officers, [Eaeh] an appeals officer [shal] must successfully complete [training] annually at

least 20 hours of traml ng, \NhICh maylncl ude, without Ilmtatlon tral ni ng in: [Feqwreel-byiehe%er

(a) Adjudication of administrative law hearings 5] ;
(b) Industrial insurance [including wor kers compensation] law and practice, including, without
limitation:
(1) [traintng+A] [t] The provisions of chapters 616[ €] Ato 617, inclusive, of NRS and
(2) The prowsons of chapters616A to 617 |ncI usive, of NAC

, [F] Mediation[5] and
other techmqu& for the reﬂol ution of dlsputes;
(d) Recent relevant statutory and regulatory changes and judicial decisions;
(e) Writing, evidence and ethics[,] ; [evidenee]
(f) [e¥] Any other smilar subjects approved by the senior appeals officer [-] ; and
(9) Qubjectstaught in courses:
(1) Offered by the National Judicial College or the National Association of Administrative Law

Judiciary or attended by an appeals officer to meet the requirements of the Sate Bar of Nevada for
continuing legal education; and

(2) Approved for the purposes of this section by the senior appeals officer, including, without
limitation, any training provided by the Hearings Division.
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2. Excess hours of training earned [#r-eneyear] during a 12-month period may be carried over [fer]
to the following year.

3. The senior appeals officer [wiH] shall review the past experience of [a] each nemy appointed
appeals officer to determine [what] the training, if any, that [ay-be] isrequired immediately for that
particular officer to carry out hisdutiesand, if necessary, shall develop a plan for such training after
consulting with the appeals officer. This section was moved to section 7 and text revised by LCB.
Changes to this section were made by the Division based on public comment solicited at the workshop
and/or public hearing.

Sec. 12. (See section 6)

[Sec—l%] Sec. 15 NAC 616C 275is hereby amended toread asfollows

1. Partiesto acontested claim who wish to forego a hearing before a hearing officer and submit the
contested claim directly to an appedl s officer must:

(@ If arequest for ahearing before ahearing officer has been filed, submit to the hearing
officer awritten stipulation to forego the hearing before the hearing officer.

(b) If arequest for ahearing before a hearing officer has not been filed, submit to ahearing
officer arequest for ahearing and awritten stipulation to forego the hearing before the hearing officer.

2. The wrltten i puI ation reqw ired by subsection 1 must be[

[
b5 sugned by:

[3)] (&) Theclaimant'slegal counsd;

[(®)] (b) Theinsurer or athird- party administrator; and

[63)] (c) The empl oyer, if theempl oyer has notn‘led the parties or the Hearl ngs Divison

This sectl onwas moved to eectl on 15 and text revlsed by LCB. No commentswere made on thls
section at the workshop or public hearing and no changes were made by the Division.

Sec. 13. (See section 9)
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[Sec.—14r.] Sec. 16 NAC 616C.2755 is hereby amended to read asfollows

1A party other than a{-hanel+eae|eed-persen} person with a communications disability, who
requires assistance in interpreting the English language during any hearing held before ahearing
officer [shalt] must arrange for such assistance, at no cost to the Hearings Division [ef-the- Departrment
of-Adminigtration;] before the scheduled hearing.

2. A party who requires assistance interpreting the English language [during-any-proceeding] for
the purposes of presenting testimony before an appeal s officer must notify the apped s officer in
writing at least 10 days before the hearing that such assistance is required. The notice must include an
affirmation that the party requesting interpretive ass stance intends to present testimony at the
hearing and that the testimony is necessary to establish an element of his appeal before the appeals
officer. The appeals officer shall appoint an interpreter and arrange for [AHm] the interpreter to
Fattend} interpret testimony at the hearing at no cost to the party who requires such assistance.

3. Asused in this section, handieapped-persen™} “ person with a communications disability” has
the meaning ascribed to it in NRS 50.050.  This section was moved to section 16 and text revised by
LCB. Comments on this section were made at both the workshop and public hearing. After
congderation of the comments made, the Division decided that this regulation better servesthe
Divison asis.

Sec. 14. (See section 11)

[See15:] Sec. 31 NAC616C.276is hereby repeded and re-enacted under NAC 616C.277

Thrs section was moved to section 31 by LCB No comments were made on this section at the
workshop or public hearing and the Division decided to repeal this section by combining it with NAC
616C.276.

Sec. 15. (See section 13)

[Sec—]:@] Sec. 17 NAC 616C.277 is hereby amended to read asfollows:

, . ieer]
1. An aopealsoffrcer may schedule a prehearing conference in any appeal filed to discuss
settlement, discovery, schedul ing, or other matters pertr nent to the appeal including, without

(@ [Seeedrngep] Expedrtrn of the d| ng case.

(b) Hearing motions.
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[(e)} Mediating-a-settlement]]

[(€h] (c) [Sdbmittal-of] Submission of documentary evidence,
[(€)] (d) Narrowing the issues.

(] (e) Setting a convenient date for the [mam] primary hearlng

subsectl onl

This section was moved to section 17 and text revised by LCB. No comments were made on this
section (except subsection 2(c) for which mediation has been addressed in a different section) and the
Division decided to adopt this section asis.

Sec. 16. (See section 14)

[See2#] Sec. 19 NAC 616C.279 is hereby amended to read asfollows:
[FaHtureof party-to-appear|

1. If aparty who appedls failsto appear after due notice has been given and good cause is hot
shown for the failure to appear, the hearing officer or appeal s officer may dismiss the case with
prejudice.

2. An appeals officer may dismisswith prejudice an appeal by [an+hsdrer-third-party

administrator-or-erployer| a party who received notice of a hearing before a hearing officer, [and]
failed to appear at or participate in the hearing before the hearing officer and failed to show cause for

hisfailure to appear at the hearing. This section was moved to section 19 and text revised by LCB.
Changes to this section were made by the Division based on public comments solicited at the
workshop and/or public hearing.

Sec. 17. (See section 16)

[See18:] Sec. 20. NAC 616C.282 is hereby amended to read asfollows:

[Failureto comply with regulations]

If aparty or hiscounsdl or licensed representative falls or refuses to comply with NAC616C.274 to
[NAC] 616C.336, inclusive, and sections 8, 9 and 10 of this regulation, the hearing or appedls officer
may make such orders as are necessary to direct the course of the hearing, including, but not limited
to, the following:

1. Continue the hearing until the party [;] or counsdl or licensed representative complies with the
requirements.

2. Restrict or prohibit the introduction of evidence.

3. Dismissthe matter.

4. If thefailure or refusal to comply is by alicensed representative, refer the matter tothe[§
senior
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[A] appeals[©O] officer [ for appropriate action

pursuant to NAC 616C.350 to [NAG] 616C 377 |ncI usive.

5. If thefailure or refusal to comply isby aninsurer or third- party administrator, refer the matter
to the [ Hrsuranee] Commissioner of Insurance for appropriate action.

6. Ifthefailureor refusal to comply isby an attorney licensed in this Sate, refer the matter to the
Sate Bar of Nevada for appropriate action. This section was moved to section 20 and text revised by
LCB. Changesto this section were made by the Division based on public comment solicited at the
workshop and/or public hearing.

Sec. 18. NAC 616C278 is hereby amended to read asfollows:

1. Inaddition to a prehearing conference authorized pursuant to NAC 616C.277, an appeals officer
may, in regard to any proceeding that is being heard before him:

[4] (a) Cdl the partiesto the proceeding together for a conference to be held before the taking of
testimony; and

[2] (b) Recessthe proceeding to hold a conference,

to address any matter that, in the opinion of the apped s officer, will assst in securing thejug,
Speedy and economical determination of theissuesthat are in question in the proceeding. If an
appedls officer conducts a conference pursuant to this section, the appeals officer shall ensure that the
official record of the proceeding contains a notation that sets forth the results of such a conference.
2. The partiesto a proceeding before an appeal s officer may request that the matter be assigned for
mediation. Upon receipt of such a stipulated motion the matter will be assigned to another appeals
officer. The parties may agree by stipulation to assign the mediation to a specific appeals officer. The
appeals officer initially assigned to the matter maintains jurisdiction over the pending matter unless
the matter isresolved by mediation. This section was added by the Division based on public
comment solicited at the workshop and/or public hearing. Text revised by LCB.

[See—19] Sec. 31. NAC 616C. 288 is hereby repealed

saviceof theChief’ sdecison.] sectl onwas moved to %ctlon 31 by LCB
Sec. 19. (See section 17)

[See—20:] Sec. 21. NAC 616C.291 is hereby amended to read asfollows:

[FHingand-service of-documents] For the purposes of NAC 616C.282 to 616C.336, inclusive | :]
and sections 8, 9 and 10 of thisregulation:

1. Filing occurs when the original document is recelved by and isin the actual physical custody of the
, with-v ed] Hearmgs D|V|s10n [eﬁheDepathenPef
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2. A[B] document[s] over five pagesin length [

] may not be filed by facsimile unless[ otherwise] so ordered or
approved in advance by a hearlng or appeals officer. If a document which isfive pagesor lessin
length isreceived by facsimile, the document will be accepted and the date of recel pt stamped on the
document If a document isreceived by facsaimile and the original of the document isreceived within 3
business days after it isreceived by facamile, the original will be stamped with the date it isreceived,
but shall be deemed filed on the date the facsimile was received.

3. A document may be filed by electronic mail upon prior written approval of the Hearings Division.
A document filed by electronic mail must be:

(@) Accompanied by an acknowledgement of receipt.

(b) Be sent to the secretary for the hearing or appeals officer and to each party to the proceeding.
[Z] 4. Except as otherwise provided in subsection 5 of NRS 616C.345, if serviceisto be made upon a
party represented by counsel or by alicensed representative the service must be made upon counsel or
the licensed representative unless service upon the party is ordered by the appeals officer.

[3:] 5. Except as otherwise provided in subsection [6], 8, service upon counsdl or upon a party must be
made by ddlivering or mailing a copy of the document to the counsdl or the party at hislast known
address or, if the address is not known, by leaving the copy at the office of the hearing or appedls
officer.
[4:] 6. Delivery of acopy of the document is made by:

(8 Handing it to the party or his counsd;

(b) Leavingit at the office of the party or his counsdl with aclerk or other person in charge thereof
or, if thereisno onein charge, leaving it in a conspicuous place therein; or

(c) Leavingit at the dwelling house or usud place of abode of the person to be served with some
person of suitable age and discretion residing therein.
[5:] 7. Serviceby mail is complete upon mailing. Any document served by mail shall be deemed
received 3 days after it ismailed.
[6] 8. If requested by aparty or his counsdl, the Hearings Division [ef-the Department-of
Adrministration] will serve adocument upon the party or his counsdl by placing the document in a
folder maintained for that purpose at the Hearings Divison's office. If such afolder is maintained by
the Hearings Division, it will be available for inspection by the party or his counsel during the regular
business hours of the Hearings Division. A document served pursuant to this subsection shall be
deemed received 3 days after the document is placed in the party’ sfolder.  This section was moved to
section 21 and text revised by LCB. Changes were made to this section by the Division in order to get
the parties to discontinue faxing multiple documents instead of complying with the rules of submitting
documents prior to the hearing date and further changes made based on public comment solicited at
the workshop and public hearing.

Sec. 20. (See section 18)

[See2L] Sec. 22. NAC 616C.297 is hereby amended to read as follows:

[Reguirementstor-filing-and-service of-irformation:]
1. Within the times prescribed in subsection 2, al parties shal file with the appedl s officer and serve
upon al other parties:

(@ All documentsto beintroduced as evidence at the hearing;
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(b) A statement of theissuesto beraised;

(¢) A list of witnesses, abrief summary of proposed testimony, and a statement whether any of the
testimony isto be taken by use of the telephone; and

(d) Anedgtimate of the length of time required to present the case, including rebuttal testimony and
argument.

2. Except as otherwise provided in NAC 616C.305 or as otherwise ordered by an appeals officer after
any prehearing conference conducted by the appedl s officer, the materials required under subsection 1
must:

(a) Befiled by the appellant at least 14 days before the scheduled hearing;
(b) Befiled by arespondent at least 7 days before the scheduled hearing;
(¢) Include acomprehensiveindex; and

(d) Include pages that are %parately numbered. {—anel

comments Were made on this section at the workshop or public hearing, therefore no changes were
made to this section by the Division.

Sec. 21. (See section 20)

[See—22] Sec. 23. NAC 616C.303 is hereby amended to read asfollows:

[Paper sand documents)]

1. Papersand documents filed pursuant to NAC 616C.282 to [NAC] 616C.336, inclusive, and
sections 8, 9 and 10 of this regul ation, need not conform to any particular format.

2. All papers and documents and copies thereof must be legible.

3. A party shall furnish to the counsd for any other party, or to the party if heisnot represented by
counsdl, copies of al papers and document served upon any party or filed with the appeals officer.

4. Papers and documents offered as evidence, except for good cause shown, must not be marked
with highlighting, underlining, any annotations, or other device that servesto draw attention to one
part of the document over another part or one document over another document or to comment on the
contents of the document.

5. Papersand [B] documents submitted to [the-hearing-or] an appeals officer [shaH] must:

(a) [R] Have [eeeral—seeuﬂw-numeets] any personal identifying information redacted; [as

[6] (b) [ e H] If personal identifying information has
been redacted, indl ude an afflrmatlon that the [eleeuments] submitted papers and documents do not
contain [ seekal-security-numbers| the personal identifying information of any person[-],

unless the identity of the personisat issue.

[ %] 6. Papersand [B] documents submitted without [ sueh-an] the affirmation required pursuant to
paragraph (b) of subsection 5 [wiH] must not be accepted into evidence in any proceeding before
[the] an appeals officer.

7. Asused in this section, “ personal identifying information” hasthe meaning ascribed to it in NRS
616C.310. Thissection was moved to section 23 and text revised by LCB. Changesto this section
were made by the Division to conform to NRS 239B.030.
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Sec. 22. (See section 21)

[See23:] Sec. 24 NAC 616C. 305 is hereby amended to read asfollows

1A party Who Wlsh&s{erheaﬂmger} an appeelsoffrcer to permlt dlscovery by deposition, [eF]
interrogatories or production of documents must request such discovery at any prehearing conference

held in the matter or submit awritten application to that appeals officer at least 30 days before the
hearing. The application must:
(8 Set forth the reason why the discovery is necessary; and
(b) Be accompanied by the appropriate orders for discovery.
2. Thehearing-or} appedls officer shall approve or deny the application within 5 days after the
receipt of the application. This section was moved to section 24 by LCB. The changeto this section
was made by the Division based on public comment solicited at the public hearing.

Sec. 23. (Seesection 22)

[Sec—24r.] Sec. 25. NAC 616C.307 is hereby amended toread asfollows

1 A party who wi shes to mtroduce evi dence before an appeals officer that is recorded on
videotape, asa digital recording or in any other eectronic [media] medium, must submit to the
Hhearing-or} appedls officer awritten request therefore and a summary of the evidence so recorded in
the statement of the issues to be raised at the hearing at least 14 days before the hearing or as
otherwise alowed by the fhearing-or} appedl s officer.

2. The fhearing-er} appedls officer shall grant or deny the request within 5 days after the receipt of
the request.

3. The party requesting the introduction of such evidence shal:

(&) Atleast 14 days before any hearing, or as otherwise alowed by the thearing-or} appeds
officer, provide, free of charge, an unedited copy of the evidence to the opposing party [free-of
charge;] and, if requested [by] to the appeals officer; and

(b) Provideal equipment necessary to display the videotape, digital recording or other
electronic media at the hearing. This section was moved to section 25 and text revised by LCB. No
other changes were made to this section. Comments were made and addressed at the workshop and
public hearing.

Sec. 24. (See section 23)

[See—25:] Sec. 26. NAC 616C.312 is hereby amended to read asfollows:

[General requirementsfor motions,]

1. All motions, except those made during the hearing, must be filed with the appeals officer and a
copy thereof served by the moving party upon all other parties.

2. Within 10 days after the service of amotion, an opposing party may serve and fileitswritten
opposition thereto.
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{43 3. Points and authorities may be filed with the motion.
[5:] 4. All motions are submitted for decision:
(& Tendaysafter thefiling of the motion if awritten opposition is not filed;
(b) Fivedaysafter thefiling of awritten opposition; or
(c) At thetime designated by the appedls officer if a hearing on the motion has been ordered.
{61 5. The apped s officer may by a written order [;] and for good cause:
(& Change any times prescribed in this section; or
(b) Order ahearing on the motion.

A} 6. All motions requesting the entry of an order must include dternate proposed orders
approving and denying themotion. This section was moved to section 26 and text revised by L CB.
No other changes were made to this section. No comments were made on this section at the workshop
or public hearing.

Sec. 25. (See section 24)

1 [Arpartynoaweqamhai] [a] An appeal of ahearlng officer’ sdemson be consolidated with a
case pending before the appeals officer [when]:

(a) At the request of a party to the appeal of a hearing officer’ sdecison; and
(b) When:

[{a)] (1) Both casesinvolve the same claim and the same parties;

[€b)] (2) Both casesinvolve similar questions of fact or law; or

[€e)] (3) Consolidation would reduce duplication and judicial effort.

2. [Fhepartyrequesting] A request for consolidation [ ef-an-appeal-of-a-hearing-officer-decision
shal-l—ncakeiehepeqaest] must beln writing and must contaln [M#e%he%equ&@aﬁheeam%me

(a) The nameof the[A] appea]s[@] offlcer[ whorr A '
appeal-and] who is hearing the pending case with which the appealed casewould be consolldated
and

(b) The appeal nurrber[s] of the pend| ng [beferefeheAppealsQ#reeF] case.

v ;|
[4] 3. [The A requeﬂ for consolldatl on must be served [asppeweedrm] pursuant to NAC 616C.291
and NAC 616C.294 on all parties who appeared before the hearing officer in the case being appeal ed.
[5:] 4. The appeals officer assigned to the case [where] with which consolidation is sought shall
approve or deny the request for consolidation [withiA] not later than 5 days after receiving the
request. This section was moved to Sec. 10 and text revised by LCB. Changesto this section were
made by the Division based on public comment solicited at the workshop and/or public hearing.
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Sec. 26. (See section 25)

Sec. 27. NAC 616C.315 is hereby amended to read asfollows:
[ ¢ degisi : . ficer.]

ot  the decision of the hearing officer ]
2} 1. Anapplication for astay of adecision of ahearing officer must:
(a) Befiled with an appedls officer;
(b) Beserved on dl opposing parties;
(c) Contain supporting points and authorities; and
(d) Include dternate proposed orders approving and denying the application.

31 2. If [A] a party [eppesing] wishes to oppose astay, the party [#ay] must file an objection with
the appeals officer within 10 days after receipt of acopy of the application for a stay and serve a copy
of the objection on al opposing parties. The moving party may file a reply to the objection not later
than 5 days after service of the objection.

3. An appeals officer shall not rule on an application filed pursuant to subsection :

(a) If an objection is not timely filed pursuant to subsection 2, until 10 days after the application
was filed.

(b) If an objectionistimely filed pursuant to subsection 2, until 15 days after the application was
filed.

4. [Fhe] An appedl s officer may rule on [the] an application filed pursuant to subsection 1 without a
hearing or may schedule a hearing on the application. Changes were made to this section by the
Division based on public comment solicited at the workshop and/or public hearing. Text revised by
LCB.

Sec. 28. NAC 616C.328 is hereby amended to read as follows:

[ ) filoowd cial Revon] At
[When-any] If a party to an appeal seeksjudicial review of the opinion of an appeals officer pursuant
to NRS616C.370 [;the] :

1. The party shall, within 10 days after receiving the final decision of the court in which judicial
review was sought, provide copies of the decision of the court to the appeals officer who rendered the
opinion for which judicial review was sought.

2. [t] Theretention period for files of the appeals officer concerning the appeal [shalt] does not begin
to run until the matter has reached a final determination from the highest court inwhich review is
sought. No comments were made on this section at the workshop or public hearing. Changes were
made to this section by the Division for the good of the Division.

Sec. 29 NAC 616C.300 is hereby amended to read asfollows:

616C.300 1. Theinsurer shall, within 30 days after notice of hearing before an appedls officer or, if a
prehearing conference is scheduled in the matter, on or before the date of the conference, copy all
documentsin the claimant’ sfile relating to the matter on apped and serve the copies, appropriately
indexed, upon the appeals officer and al other parties.
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2. Theinsurer shall, within 2 days before a hearing before a hearing officer, submit the following
documents, appropriately numbered and indexed, to the Hearings Division [ef-the Department-of
Administration]:

() Copies of forms C-3 and C-4 or any similar forms which have been provided to the insurer
pursuant to NAC 616A.480;

(b) A brief statement of the reason for the determination by the insurer; and

(c) Copiesof any other documentsin the claimant’ sfile relating to the matter before the hearing
officer.

[4] 3. Any other party to a dispute who submits documents to ahearing officer shall provide copies of
the documents to the insurer at the time of the hearing. Changes to this section were made by the
Divison

[See—29:] Sec. 30 NAC 616C.330 is hereby amended to read asfollows:

[Recordsof hearings]

1. Every hearing beforean appeds officer must be{repelcteel} recorded as provided in NRS 616C.360.
i ffickal] A record of [the] aproceeding

maintai ned by the appeal S offl ceris the offl Ci al record of the proceeding.

3. The parties may supplement or amend the record upon written stipulation approved by the appeals

officer.

[3:] 4. After atranscript has been filed with the appeals officer, it isavailable for review in the office

of the gppedls officer by any finterested-person} party to the proceeding.

Changes were made to this section by the Division based on public comment solicited at the

workshop and public hearing and text revised by LCB.

[See—30] Sec. 31. NAC 616C.276 and NAC 616C.288 are hereby repeal ed.
616C.276 Purposesfor prehearings. (NRS 616C.310)
A prehearing may be held for:

1. Speeding up the pending case.

2. Hearing motions.

3. Mediating a settlement.

4. Submittal of documentary evidence.

5. Narrowing issues.

6. Setting a convenient date for the main hearing.

7. Any other purpose which would facilitate the proceedings.

No comments were made on this repeal at the workshop or public hearing. This section was
moved to section 31 by LCB.

616C.288 Appeal from decision of Chief. (NRS 616C.310)

--80--
Revised Adopted Regulation R184-07



An appeal by an insurer from a decision of the Chief of the Industrial Insurance Regulation
Section must be made by filing a notice of appeal with an appeals officer within 30 days after the
date of service of the Chief’s decision.

No comments were made on this repeal at the workshop or public hearing. This section was
moved to section 31 by LCB.

5. The estimated economic effect of the regulation on the business which it is to regulate
and on the public. These must be stated separately, and in each case must include:

(a) Both adverse and beneficial effects; and

(b) Both immediate and long-term effects.

The Division does not estimate any immediate adverse economic effect of the proposed
regulations on regulated businesses; the long-term economic effect is the same. The Division
does not estimate any immediate adverse economic effect of the proposed regulations on the
public. The long-term effect is the same. The Division estimates the immediate and long-term
beneficia effects on both regulated businesses and the public is the needed additions,
clarifications and updates of the regulations already in affect.

6. The estimated cost to the Division for enfor cement of the proposed regulations:

The Division estimates that the cost of implementation and enforcement to be minimal (training
of the hearing and appeals officers). The Division aready enforces substantialy similar
regulations. The changes to these regulations do not appear to place a significant economic
burden on the Division.

7. A description of and citation to any regulations of other state or local gover nment
agencies which the proposed regulation overlapsor duplicates and a statement explaining
why the duplication or overlappingisnecessary. If theregulation overlapsor duplicatesa
federal regulation, the name of the regulating federal agency.

In reference to our proposed amendments to NAC 616C.091, Notice of determination to accept
or deny claim, the Division along with the LCB determined that this regulation was the
jurisdiction of the Division of Industrial Relations, Department of Business and Industry and the
proposes changes by this Division were removed. The proposed regulations are not required by
federal law, they are, however, more stringent than federal law; there is no equivalent federal
laws.

8. If theregulation establishes a new fee or increases an existing fee, a statement indicating
the total annual amount the agency expectsto collect and the manner in which the money
will be used.

The proposed regulation changes do not establish any new fees nor do they increase any existing
fees.
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