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Filed December 30, 2019

EXPLANATION — Matter in italics is new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY: §§1 and 2, NRS 284.065, 284.155 and 284.305; §3, NRS 284.065, 284.155 and
284.345.

A REGULATION relating to state personnel; revising provisions relating to the reassignment of
certain state employees; revising provisions relating to the granting of civil leave with
pay for voting; and providing other matters properly relating thereto.

Legislative Counsel’s Digest:

Existing law authorizes the Personnel Commission of the Division of Human Resource
Management of the Department of Administration to adopt regulations that provide for filling
positions in the classified service without competition by the appointment of current employees
with disabilities to certain positions if the employee becomes unable to perform the essential
functions of his or her position with or without reasonable accommodation. (NRS 284.305)
Existing regulation sets forth the process for the reassignment of such an employee, including
that the employee will continue to be referred to vacant positions for which the employee meets
the minimum qualifications until the reassignment rights of the employee are exhausted. (NAC
284.405) Section 2 of this regulation requires that before the commencement of the reassignment
process the appointing authority notify the employee in writing that the employee will continue
to be referred to such positions until the exhaustion of the employee’s reassignment rights.
Section 1 of this regulation makes conforming changes.

Existing law entitles a registered voter to leave his or her place of employment to vote if
it is impracticable for the voter to vote before or after his or her hours of employment. (NRS
293.463) Existing regulation requires that civil leave with pay be granted to an employee of the
Executive Department of the State Government for this purpose if the request for such leave is
submitted before the day of the election. (NAC 284.586) Under existing law, early voting by
personal appearance is authorized before election day. (NRS 293.356-293.361) Section 3 of this
regulation clarifies that the civil leave with pay for voting for employees of the Executive
Department must be granted during the period of early voting or on the day of an election and
changes the deadline for submission of a request for such leave from before election day to
before the date on which the employee wishes to take the leave.

Section 1. NAC 284.361 is hereby amended to read as follows:
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284.361 When using lists of persons who are eligible and considering eligible persons who
have been certified, the following conditions apply:

1. When a reemployment list is certified, persons who are available for appointment and
who are certified on reemployment lists, other than seasonal reemployment lists, must be hired in
the order in which they appear unless the appointing authority, upon submitting written
justification, obtains the written concurrence of the Governor to deviate from the order of
priority or to hire from another list. The appointing authority must make the written justification
available for examination by affected persons or their designated representatives.

2. The Division of Human Resource Management shall integrate the name of a person who
is eligible for reassignment pursuant to subsection {2} 3 or {4} 5 of NAC 284.405 with the names
of employees who are placed on a reassignment list pursuant to subsection {3} 4 or {5} 6 of NAC
284.405 whenever there is a reassignment list certified to the agency that employed the person in
his or her regular position.

3. A person must accept or refuse an offer of employment:

(a) If the offer of employment is sent by mail to the person, within 6 calendar days after the
postmarked date appearing on the envelope in which the offer was mailed; or

(b) If the offer is an oral offer of employment, within 3 business days after the oral offer has
been made.

4. The appointing authority may request selective certification for a particular position if the
normal method of certification does not provide candidates qualified to perform the duties of the
position satisfactorily. Where selective certification is necessary, the appointing authority shall
furnish in writing the special requirements peculiar to the position and his or her reasons

therefor. If the facts and reasons justify such a method of selection, the Division of Human
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Resource Management may certify the highest ranking eligible persons who possess the special
qualifications.

5. Certification of only eligible persons who are the same sex must not be made unless there
is clear evidence that the duties assigned could be performed efficiently only by the sex
specified.

6. When using ranked lists other than those for reemployment, the appointing authority shall
attempt to communicate, as provided in NAC 284.373, with at least 5 persons in the first 10
ranks to determine their availability and qualifications. The names on each type of list must be
considered before names from the next succeeding list. If there are fewer than 10 ranks with
persons who are available for appointment on a given list and the appointing authority requests a
full complement of 10 ranks, the name or names at the top of the next succeeding list must be
combined with those on the preceding list to establish 10 eligible ranks with persons who are
available for appointment. Except as otherwise provided in subsection 8, all competitive
appointments from ranked lists must be made from the persons who:

(a) Are in a rank of persons who received the 10 highest scores on the examination; and

(b) Are available for appointment.

7. If the list is unranked or waived, the appointing authority shall attempt to communicate,
as provided in NAC 284.373, with at least five eligible persons he or she deems most qualified
based upon a review of their respective qualifications as they relate to the position or class, or
with all of the eligible persons if there are five or less. Except as otherwise provided in
subsection 1, any eligible person who is certified from an unranked or waived list may be

appointed.
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8. If persons from fewer than five ranks of eligible persons are willing to accept
appointment:

(a) The appointing authority may make an appointment from among those remaining
available eligible persons.

(b) Certification and appointment may be made from other appropriate lists, including lists of
higher grades as determined by the Division of Human Resource Management. The names from
other lists must follow those which have been certified, if any, from the original lists.

(¢c) A new recruitment may be conducted.

(d) A provisional appointment may be made only if the requirements of NAC 284.406 are
met.

Sec. 2. NAC 284.405 is hereby amended to read as follows:

284.405 1. The Division of Human Resource Management shall assist an appointing
authority with the reassignment of an employee with a disability who is unable to perform the
essential functions of his or her position with or without reasonable accommodation by
identifying any vacant or soon to be vacant positions for which the employee meets the
minimum qualifications. Those vacant or soon to be vacant positions may include positions that
are outside of the geographical location of the employee. A refusal by the employee of an offer
of a position that is outside of the geographical location of the employee will not affect the
employee’s reassignment rights pursuant to this section. {The}

2. Before an appointing authority commences the reassignment of an employee pursuant
to this section, the appointing authority shall notify the employee in writing that the employee
will continue to be referred to positions pursuant to this section until the reassignment rights of

the employee are exhausted in accordance with subsection H6O-
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3. The appointing authority of the employee shall, through the interactive process,
determine if a vacant or soon to be vacant position at the employee’s current grade exists within
the employee’s agency. If such a position is identified and the employee meets the minimum
qualifications, as determined by the Division of Human Resource Management pursuant to NAC
284.317, and is able to perform the essential functions of the position with or without reasonable
accommodation, the appointing authority shall offer the employee the position unless the
appointing authority demonstrates that such an appointment would cause an undue hardship to
the appointing authority.

B 4. [If the appointing authority of the employee is not able to reassign the employee
pursuant to subsection {2;} 3, the appointing authority of the employee shall notify the Division
of Human Resource Management. For at least 30 days after receipt of the notification, the
Division of Human Resource Management shall place the employee on reassignment lists for
any vacant or soon to be vacant positions being filled at the grade of the current position of the
employee if the employee meets the minimum qualifications for the positions and has expressed
an interest in those positions. If such a position is determined to be available and it is determined
through the interactive process that the employee is able to perform the essential functions of the
position with or without reasonable accommodation, the employee must be offered the position
unless it is demonstrated that such an appointment would cause an undue hardship.

4 5. If reassignment is not available pursuant to subsection {2-e+3;} 3 or 4, the appointing
authority of the employee shall, through the interactive process, determine if a vacant or soon to
be vacant position below the grade of the current position of the employee exists within the

employee’s agency. If such a position is identified and the employee meets the minimum
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qualifications, as determined by the Division of Human Resource Management pursuant to NAC
284.317, and is able to perform the essential functions of the position with or without reasonable
accommodation, the appointing authority shall:

(a) Consider the employee for any such positions in the order of the grade of the positions
beginning with the grade closest to the grade of the current position of the employee if multiple
positions with different grades are determined to be available within the employee’s agency; and

(b) Offer the employee such a position unless the appointing authority demonstrates that such
an appointment would cause an undue hardship to the appointing authority.

51 6. If reassignment is not available pursuant to subsection {2;} 3 fer 4}, 4 or 5, the
appointing authority of the employee shall notify the Division of Human Resource Management.
For at least 30 days after receipt of the notification, the Division of Human Resource
Management shall place the employee on reassignment lists for vacant or soon to be vacant
positions being filled at or below the grade of the current position of the employee if the
employee meets the minimum qualifications for the positions and has expressed an interest in
those positions. If such a position is determined to be available and it is determined through the
interactive process that the employee is able to perform the essential functions of the position
with or without reasonable accommodation, the employee must be offered the position unless it
is demonstrated that such an appointment would cause an undue hardship.

{6} 7. The appointing authority of an employee to whom subsection 1 applies may offer the
employee a position in the employee’s agency below the grade of the current position of the
employee if:

(a) A vacant or soon to be vacant position at the grade of the current position of the employee

is not identified within the employee’s agency;
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(b) The employee meets the minimum qualifications of the position as determined by the
Division of Human Resource Management pursuant to NAC 284.317; and

(c) It is determined that the employee is able to perform the essential functions of the position
with or without reasonable accommodation unless it is demonstrated that such an appointment
would cause an undue hardship.
= If the employee accepts the position offered pursuant to this subsection, the employee may
continue to exercise his or her reassignment rights pursuant to subsections 1 to {5} 6, inclusive,
and subsections 4 8 to H2;} 13, inclusive, for a period of 60 days following the appointment.

-1 8. An employee may not be reassigned to underfill a vacant or soon to be vacant
position allocated at grade 30 or higher if that position is allocated at a higher grade than the
position the employee currently occupies.

-} 9. After the reassignment of an employee is made pursuant to this section, the status of
appointment of the employee will be determined in accordance with NAC 284.444.

{9} 10. The reassignment of an employee which is made pursuant to this section will take
precedence over all other types of appointments and use of lists, including, without limitation,
the lists, other than reemployment lists, set forth in NAC 284.358.

HO4 11. Except as otherwise provided in subsection {6;} 7, reassignment rights pursuant to
this section are exhausted when an employee:

(a) Accepts a reassignment at or below the grade of the current position of the employee;

(b) Accepts a position through a competitive or noncompetitive appointment;

(c) Notifies the appointing authority in writing that he or she no longer wishes to seek

reassignment;
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(d) Has not been appointed from any of the lists on which his or her name was included in
accordance with this section and the Division of Human Resource Management determines that
there are no other positions available;

(e) Refuses a position within his or her geographical location that is at or below the grade of
the current position of the employee; or

(f) Accepts reemployment pursuant to NAC 284.6014.

H+4 12. The provisions of this section do not prohibit an employee from accepting another
position through a competitive or noncompetitive appointment.

H21} 13. As used in this section:

(a) “Agency” includes:

(1) A department as defined in NAC 284.055;

(2) Any other entity of the Executive Branch of State Government which employs persons
in the classified service, including, without limitation, the office of an elected officer;

(3) A division of the Department of Health and Human Services; and

(4) Any division or institution of the Nevada System of Higher Education.

(b) “Geographical location” has the meaning ascribed to it in NAC 284.612.

(c) “Soon to be vacant” means a position in which:

(1) The Division of Human Resource Management is aware will have an imminent
vacancy;

(2) A list has not been certified for the position; and

(3) The employee will be able and available to fill the position within 30 days after the
position becomes open.

(d) “Undue hardship” has the meaning ascribed to it in 29 C.F.R. § 1630.2.
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Sec. 3. NAC 284.586 is hereby amended to read as follows:

284.586 Civil leave with pay must be granted to allow an employee time off to vote during
the period for early voting or on the day of an election subject to the conditions established in
NRS 293.463. If an employee determines he or she will need such time off to vote, he or she

must submit a request for civil leave with pay to the person authorized to grant such leave before

the day fefthe-election} on which the employee wishes to take such leave.
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