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CHAIR CARLTON: 
We will start the work session with Assembly Bill (A.B.) 410. The discussion in 
the previous committee meeting was to have this apply to all collective 
bargaining agreements and allow it to be an option to all those who bargain. 
The proponents of the bill agreed with that. What you see before you is 
proposed amendment 4624 for this bill (Exhibit C). 
 
ASSEMBLY BILL 410: Makes various changes concerning workers' 

compensation. (BDR 53-90) 
 
 SENATOR AMODEI MOVED TO AMEND AND DO PASS AS AMENDED 

A.B. 410. 
 
 SENATOR RHOADS SECONDED THE MOTION. 
 
 THE MOTION CARRIED UNANIMOUSLY 
 

***** 
 
CHAIR CARLTON: 
We will move on to the second bill in the work session, A.B. 248. This bill is 
from the Office of the Attorney General.  
 
ASSEMBLY BILL 248: Revises provisions governing holding companies. 

(BDR 57-997) 
 
KELLY S. GREGORY (Committee Policy Analyst): 
Senator, that bill was A.B. 90. This is A.B. 248 which was 
Assemblyman Segerblom’s bill. Employers Insurance proposed amendment 
4652 with which the Commissioner of Insurance and Assemblyman Segerblom 
were in agreement (Exhibit D). 
 
ASSEMBLY BILL 90: Revises certain provisions concerning the investigation and 

prosecution of deceptive trade practices. (BDR 52-269) 
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 SENATOR RHOADS MOVED TO AMEND AND DO PASS AS 
 AMENDED A.B. 248. 
 
 SENATOR PARKS SECONDED THE MOTION. 
 
 THE MOTION CARRIED UNANIMOUSLY. 
 

***** 
 
CHAIR CARLTON: 
We will open the hearing on A.B. 224. 
 
ASSEMBLY BILL 224 (1st Reprint): Revises provisions relating to unfair 

practices in settling insurance claims. (BDR 57-923) 
 
MATTHEW SHARP (Nevada Justice Association): 
These are the principles on which the insurance industry and the Nevada Justice 
Association (NJA) agree. The first principle is when premium is paid to an 
insurance company, a promise for financial security and peace of mind is 
obtained. That promise is what the law calls the duty of good faith and fair 
dealing. That basically means that the insurance company has an obligation to 
treat its customers fairly. The customer’s interest is considered equal to the 
insurance company’s interest. This duty of good faith and fair dealing is 
something the Nevada Supreme Court has discussed and is also something that 
this Legislature, in previous sessions, has reaffirmed. Where this principle has 
been reaffirmed is in an act called the “Nevada Unfair Claims Practices Act,” 
Nevada Revised Statutes (NRS) 686A.310. 
 
I am assuming that we all agree that an insurance company needs to treat its 
own insured fairly. What we are proposing as part of A.B. 224 are amendments 
to the NRS 686A.310. It is our position that this law we are proposing is 
consistent with an insurance company treating its customer fairly.  
 
Through this bill we are adding paragraph (q) to subsection 1 of NRS 686A.310 
that says when an insured has a dispute with his own insurance company, that 
amount which is not in dispute, which the insurance company agrees is owed, 
should be paid. The reason we say that is because that is part of the promise 
that was given to the customer. The insurance company should pay what it 
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owes, when it owes it, promptly and in full. That is the principle we are trying 
to forward.  
 
For example, if someone’s house burns down, the claim is covered by a paid 
homeowner’s insurance policy. The insurance company investigates the claim 
and determines that the home can be rebuilt for $75,000. The homeowner 
contacts a reputable contractor who estimates the home can be rebuilt for 
$150,000. The homeowner presents the estimate to the insurance company 
and there is now a dispute. The dispute is between $75,000 and $150,000. 
However, the $75,000 is not disputed. The bill provides that the insurance 
company must pay the $75,000 because it is not disputed. The benefit to the 
consumer is that they are able to start construction on their home. They are 
receiving financial security and peace of mind.  
 
If the insurance company does not pay the $75,000, then the insured must 
fight to get not only what the insurance company has acknowledged is owing, 
but also what the insured thinks is owed, $150,000. The insured must then file 
a lawsuit. If the insured wins and gets $150,000, we are saying that the 
insurance company should bear the burden of the attorney’s fees that were 
charged to its customer. The reason we say that is because when the insured 
bought the insurance policy, he did not bargain for a lawsuit, he bargained to be 
treated fairly and to get paid when it is owed and in full. We are saying make 
the customer whole by paying the attorney’s fees. 
 
What we are proposing is not radical. It is part of what many insurance 
companies do on a daily basis. There are insurance companies in this State that 
do it the right way, that pay undisputed benefits. We are leveling the playing 
field for both consumers and good insurance companies. This is something that 
benefits everyone. 
 
The second point is that we are talking about the insured’s own insurance, not 
someone else’s. This bill would not affect that. This bill does not apply to health 
insurance because the claim is either owed or it is not. We do not see this kind 
of dispute in health insurance. Workers’ compensation insurance is not subject 
to this either. 
 
This is what I believe is the opposition to this bill. The first thing I have heard is 
that this bill will encourage lawsuits. Let me begin with the premise that the 
insurance company is in control of how much they offer and how much they 
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pay. If the insurance company makes a good-faith offer and a good-faith 
payment, there will be no litigation. If a lawyer decides to bring a lawsuit after a 
good-faith offer has been made and paid on an undisputed basis, and the 
lawsuit is frivolous, we already have protections in the law that say the lawyer 
is held accountable to pay the attorney’s fees of the insurance company. That 
law was passed with the NJA’s support in 2003. 
 
The second concern is that there will be an increase in rates. The insurance 
company controls what they pay. As long as they make a good-faith offer they 
have fulfilled the contract. Their rates are based upon the premise that the 
insurance company will make a good-faith offer and payment. As long as they 
are doing this now and will be doing it in the future, the rates will not be 
affected by this bill. 
 
The third concern is that the lawyers will be the real beneficiaries of the bill. 
I would suggest that the best way to approach the bill is that we do not 
sidestep into analysis about the modus of lawyers, bad lawyers or bad 
insurance companies. The concern is good policy. The lawyers are not the 
beneficiaries, the consumers are.  
 
The provision for attorney’s fees is part of the bill and the reason for that is to 
make the customer whole. It is something that is generally accepted within the 
law as it pertains to insurance bad faith. Many other states allow for attorney’s 
fees to be recovered. The point here is the attorney’s fees are not unlimited. 
Section 2 of the bill says, “ … including, without limitation, costs and 
reasonable attorney’s fees …” It was never our intent that “without limitation” 
would modify attorney’s fees. The attorney’s fees are with limitation, it has to 
be reasonable. To alleviate that concern we are willing to amend that language 
to “costs and reasonable attorney’s fees as approved by a court.” That is 
appropriate for us and a court is certainly in a position to evaluate attorney’s 
fees. 
 
Through this process we have had discussions with certain insurance companies 
that have been very productive. We are hopeful that we will be able to reach 
some kind of accommodation. We would be happy to set up a work group with 
the insurance industry to try to resolve what I perceive to be minor differences.  
 
SENATOR COPENING: 
Would not all insurance companies pay undisputed benefits? 
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MR. SHARP: 
It seems simple that if it is not disputed, it should be paid. Not all insurance 
companies are doing that and that is why we are here. 
 
CHAIR CARLTON: 
Has there been a pattern that can be tracked on who is doing this and who is 
not? 
 
MR. SHARP: 
I can anecdotally chart a pattern for you based on my experience and the 
experience of other attorneys within our membership. I do not know if the 
insurance commissioner keeps statistics on this.  
 
CHAIR CARLTON: 
Does it seem to be the same companies over and over again? 
 
MR. SHARP: 
Yes, there are certain companies that do this over and over again. 
 
CHAIR CARLTON: 
It was a problem that was noticed and this bill is the solution to the problem 
with a couple of particular companies. 
 
MR. SHARP: 
That is correct. 
 
SENATOR PARKS: 
If this went into effect, would this change the practice of these few insurance 
companies? Would they just not make a good-faith offer? 
 
MR. SHARP: 
Currently under the law, the insurance company owes a duty to make a 
good-faith offer. The insurance company would have to say they are going to 
stop making good-faith offers because they are afraid that if they make a 
good-faith offer, they would have to pay it. I would suggest that is not 
something consistent with the promise that was made and the reason why the 
consumer pays premium. The promise is pay what is owed, timely and in full.  
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ROBERT COMPAN (Farmers Insurance): 
Farmers Insurance opposes A.B. 224. Passage of this bill will unnecessarily 
cause a fundamental departure from the American rule on attorney’s fees. This 
bill will codify that an insurer is liable to its insured for any damages “including, 
without limitation, costs and reasonable attorney’s fees.”  
 
The threat of awards of attorney’s fees will set up an incentive for plaintiff’s 
attorneys to file lawsuits on cases that should be amicably resolved. It would 
also affect insurance companies’ decisions to defend against unfounded 
accusations of possible fraudulent activities that are engaged in Unfair Claims 
Practices Act. 
 
Assembly Bill 224 will place the interests of an individual litigant policyholder 
over the collective interest of all policyholders who comprise Farmers Insurance 
Companies and our member companies. An award of attorney’s fees is really an 
award against all the insured policyholders in this statutory language. Nevada 
insureds already have legal and regulatory remedies against an insurer who 
engages in unfair-claims practices. The current statute, NRS 686A.310, 
provides the consumer with an independent cause of action against an insurer 
who has failed to settle an insurance claim in an appropriate manner, which 
includes awards for any damages. In addition to the statute, the Division of 
Insurance has regulatory authority to investigate and sanction any insurance 
carrier who is engaged in violation of the NRS 686A.310. 
 
Currently, there is no data to support that the current system has failed to 
provide Nevada consumers with adequate protection. Assembly Bill 224 is 
completely unnecessary. 
 
Under this bill, in uninsured (UI), underinsured motorist (UIM) first-party claims, 
the changes to the Unfair Claims Practices Act not only affect policyholders but 
also affects liability on first-party UI, UIM claims. In 2008, Farmers Insurance 
paid 1,434 first-party bodily injuries, UI, UIM claims. Of these, only two were 
claims involving a disputed portion of the claim. Both of these claims were paid 
under the current statutory and regulatory environment. 
 
Relating to hardships, at Farmers Insurance it is our policy to consider hardship 
on a case-by-case basis. If someone is injured and not ready to settle, but has a 
financial hardship and cannot pay their necessary medical expenses, then we 
would make payment for that undisputed amount. This was asserted only 
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one time, in 2008, to Farmers Insurance out of all the claims that we have 
handled.  
 
Insurance rates will go up with the passage of this bill. Based on an analysis 
done in Washington State where a similar bill was passed, not only consumers 
but state agencies will likely pay more for auto, property and liability insurance. 
Taxpayers are going to pay the costs for A.B. 224. Insurance rates will increase 
because of the increase in litigation costs and the amounts awarded to 
claimants on first-party bad-faith claims. There will also be an increase in the 
number of court cases filed causing an increase in the operational costs of the 
courts in the State.  
 
SENATOR COPENING: 
In section 1, subsection 1, paragraph (q), do you agree that if there is an 
undisputed claim, it should be paid? 
 
MR. COMPAN: 
Undisputed is a hard word to define. What is an undisputed portion of a claim? 
In an UIM claim, when an offer of settlement goes out based on the injuries that 
have occurred, it is not easy to say what is or is not in dispute in that claim. If 
there are medical specials that come along with that, they may have already 
been paid for by the third party in that claim.  
 
The language in the different insurance contracts is so broad and so undefined it 
basically holds over a threat of litigation in the settlement offer.  
 
SENATOR COPENING: 
Yes, partially. It is a lot to understand. If you make an offer and the client 
accepts the offer, does that client then have to sign away any rights to any 
further settlements in the future? 
 
MR. COMPAN: 
It depends on the policy and the type of claim. 
 
MICHAEL GEESER (AAA Nevada): 
This is a bad bill because there already is a list in statute of 16 things that we 
cannot do, two of which are failing to deny coverage within a reasonable time 
and not settling a claim when liability is reasonably clear.  
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On the issue of what is in dispute, when we make an offer to settle that is all it 
is. It is an offer and if the consumer says that is not enough, they have 
recourse. Until the claimant signs their name on the dotted line, it is still in 
dispute.  
 
We do not like this bill because it takes away every incentive to ever settle a 
case. This is not a fair bill for both sides. It tips the playing field in the 
attorney’s favor. The bill will raise insurance rates which will fall back on 
consumers. 
 
SENATOR COPENING: 
If you made what you consider a reasonable offer and then the claimant came 
back and asked for more, why would you even negotiate it if you felt that the 
offer was reasonable? Would you just take them to court and fight it and have 
the courts settle in your favor? If the plaintiff lost the case, would your 
attorney’s fees be reimbursed? 
 
MR. GEESER: 
Our number-one incentive is not to go to court. We want to settle cases so we 
can get to the next case. If we are forced to continue to negotiate, that is 
where the playing field becomes uneven. We would absolutely like to try our 
case in court if we feel the offer was honest and fair. What this bill says is that 
we have to advance pay the offer and then continue to negotiate. That is unfair. 
 
CHAIR CARLTON: 
The thing that I am most concerned about is that it is very unfair for someone 
who has paid premium to an insurance company for years and then has to fight 
that company to get what they have been paying for all those years. The 
consumer should not have to get a lawyer to get what they feel is right for their 
premium dollars. 
 
MR. GEESER: 
You are absolutely right. But in defense of not only my company but other 
insurance companies, that is why that offer in our estimation is a fair price. If 
the consumer feels it is not fair, they have recourse.  
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CHAIR CARLTON: 
The consumer is fighting their own insurance company. It is not one insurance 
company versus another insurance company. It is the customer of the insurance 
company arguing with someone they have been paying for years. 
 
JOE GUILD (State Farm Insurance Company): 
We oppose A.B. 224. When this bill was being heard in the Assembly, we did 
try to work things out with the proponents of the bill. Our discussions were 
productive and possibly fruitful.  
 
In section 2, line 3, the words “without limitation” do modify costs and 
reasonable attorney’s fees. The notion that costs and reasonable attorney’s fees 
can have no limit would be part of the law if this bill were to pass. That would 
cause some great problems. If “without limitations” was not in the bill and costs 
and reasonable attorney’s fees were approved by a court and there was no 
modification, that would be the practice that we all enjoy right now in our court 
system.  
 
The unfair-practices law in Nevada is significant. It is extensive, it is very 
comprehensive and it is embodied in section 1 of this bill under NRS 686A.310. 
There is a whole litany of things in statute that, in the rare case where the 
insured has to sue their insurance company, give the insured a cause of action 
against their insurance company. Most cases settle and most claims are paid by 
insurance companies. Most insurance companies do not look forward to going 
to court on anything. 
 
There are things currently in the unfair-practices statute that imply, when an 
insurer denies payment of an amount that is not in dispute, there is a cause of 
action that the insured has against his insurance company. The list is very 
comprehensive. 
 
Adding paragraph (q) to section 1, subsection 1, of this bill is not necessary. 
There is a regulation in the Nevada Administrative Code (NAC), 686A.675, 
titled “Standards applicable to all Insurers.” Subsection 7 of that regulation 
reads, “ … any case involving a claim in which there is a dispute over any 
portion of the insurance policy coverage, payment for the portion or portions not 
in dispute must be made notwithstanding the existence of the dispute where 
payment can be made without prejudice to any interested party.”  
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If an insurer fails to pay, there is a violation of NAC and the insured can file a 
complaint with the insurance commissioner. There is a breach-of-contract claim 
under common law. There is a claim for violation of any of the unfair practices 
listed in NRS 686A.310. There is a common-law breach of covenant of implied 
fair dealing and good faith that every contracting party has in every contract 
dispute.  
 
Based upon all of the foregoing, this bill is unnecessary. The implication is that 
this will lead to more litigiousness which is something we do not want to 
encourage in this State if it is possible to avoid. More litigiousness leads to 
higher costs for business and consumers. Nevada already has the ninth highest 
insurance premiums in the nation and anything we can do to avoid any cost 
drivers would be a good public-policy decision. 
 
It is true that insurance companies should always pay the right claims, the 
claims that fall within the dictates of the contract and the claims that fall within 
the dictates of common sense, to avoid litigation. They should always be 
conscious of the constraints in NRS 686A.310 of the things they should not do 
which constitute unfair practices. But, they should not pay every claim. It is 
every party’s right to a contract to dispute things that are in good-faith 
disputable. 
 
If workers’ compensation is not part of this bill, it should be excluded 
specifically in the language of the bill. As to the health insurance exclusion in 
section 1, subsection 1, paragraph (q), health insurance is only excluded as to 
this new paragraph. All of the other unfair practices listed in NRS 686A.310 are 
still in effect as to health insurers, and the attorney’s fees provision in section 2 
of the bill would still be applicable. 
 
I am also authorized by the Greater Las Vegas Chamber of Commerce to say 
that they oppose this bill because of its impact on the cost of doing business. 
 
CHAIR CARLTON: 
Mr. Guild, when you were talking about all those remedies that the consumer 
has, those would require the consumer to hire a lawyer and go to court. That 
would create litigiousness also. 
 
MR. GUILD: 
I do not disagree with that.  
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JESSE WADHAMS (American Insurance Association): 
We too oppose A.B. 224. 
 
SAM SORICH (Property Casualty Insurers Association): 
It is a fact that insurers do treat their policyholders fairly. They do so because it 
is the right thing to do and it is a good business practice. We want to keep 
those policyholders as customers. Insurance companies treat their customers 
fairly because there are strict laws and regulations governing their behavior.  
 
We are opposed to A.B. 224 because it adds nothing in terms of consumer 
protection as outlined in my written testimony (Exhibit E). It merely adds to 
costs and encourages litigation. Insurance companies make partial payments on 
losses every day. We do so when there is a meeting of minds between the 
insurance company and the policyholder.  
 
To take Mr. Sharp’s example, if a person has a policy to cover his home in case 
of fire, if the fire burns down the home, the insurance company will take care of 
the customer. There will be a meeting of minds between the insurance company 
and the homeowner on what the homeowner needs to be taken care of while 
the home is being rebuilt. When the homeowner has a contract to rebuild the 
home, the insurance company will provide the homeowner with the money that 
reflects the diminished value of the home. The company will do that 
immediately. Then the question is what does it cost to rebuild the home? The 
insurance company’s offer of $75,000, by law, must be a fair offer. The 
homeowner thinks it will take $150,000 to rebuild the home. The negotiations 
will begin.  
 
The current regulation has it correct. The regulation says that a party does not 
have to make a payment if it would prejudice either party. As long as the claim 
is in place and the cost of rebuilding the home is being negotiated, the insurance 
company cannot be made to make a payment because it skews the negotiation 
of the claim.  
 
We are asking to keep in place a regulation that now governs the situation that 
says that a company must make a fair offer, but while the negotiations are 
going on the company does not need to make a final payment until there is a 
meeting of the minds. Until that meeting of the minds occurs, the negotiations 
must go forward.  
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SENATOR COPENING: 
Are you required to file a report with the insurance commissioner on how many 
lawsuits were filed, how many were won or lost by the company? Is any of that 
public record? 
 
MR. SORICH: 
I am not aware of a specific statute that requires the filing of that information. 
However, that information is available to the Division of Insurance. Every 
company is subject to a market-conduct examination which will uncover how 
many lawsuits were filed and how claims were handled. If the Division 
determines that the company has acted improperly, the company faces heavy 
administrative penalties.  
 
SENATOR COPENING: 
It is good to know that exists. Is that on an annual or as-needed basis? 
 
MR. SORICH: 
Every insurance company is subject to an examination at least every 
three years. However, the Division may undertake an examination whenever it 
perceives there is a potential problem. 
 
MR. SHARP: 
I want to get back to what the bill says. If a claim is in dispute, the portion in 
dispute does not have to be paid. There is no penalty to the insurance company 
if they legitimately have a dispute over a claim and they do not pay it. That is 
the way the law is now, that is the way the law will be in the future. All we are 
saying is the portion that is undisputed is to be paid, because it is the fair thing 
to do.  
 
When a consumer pays premium, they do not buy a negotiation with their 
insurance company. The insurance company is the expert. They handle claims 
every day. They have money to have experts evaluate damages and their job is 
to pay what is owed. This does not put the consumer at any kind of increased 
leverage. It puts them in a position of fairness.  
 
I am in complete agreement with Mr. Guild’s testimony that the modification to 
section 2, line 3, to add “with the approval by the court” is appropriate and to 
eliminate any confusion about interpretation, remove the language “without 
limitation.” It is not something of any concern of ours.  
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SENATOR AMODEI: 
Mr. Sharp, Mr. Guild testified that there are other statutes that currently apply. 
What does paragraph (q) of section 1, subsection 1, add to statute that is not 
there already? 
 
MR. SHARP: 
The only way the insured gets paid the undisputed amount is they either sign a 
release that they may not legally be obligated to sign but they sign in order to 
avoid litigation or they sue for everything they are asking for. We do not 
currently have a provision specifically to address a way to bring people closer 
together by requiring the payment of the undisputed portion. That is the added 
feature in this bill.  
 
SENATOR AMODEI: 
Are we talking about leverage in negotiations for settlement? Is this a timing 
issue?  
 
MR. SHARP: 
It is a timing issue in the timing for the benefit of the consumer because that is 
what they bargained for. It allows them some peace of mind to get on with their 
lives so they can get back to where they were.  
 
It is not leverage for an attorney representing an insured. The attorney does not 
obtain any benefit if the insurance company has to pay the undisputed amount. 
It will greatly benefit the insured. 
 
SENATOR AMODEI: 
I understand that. The timing of when the income comes in is to the benefit of 
the policyholder in terms of rental or construction.  
 
SENATOR COPENING: 
If this were to pass, would you expect litigation to increase or decrease? 
 
MR. SHARP: 
I would expect litigation to decrease. If there is an option for the policyholder to 
avoid filing a lawsuit, that is the option they will take. 
 



Senate Committee on Commerce and Labor 
April 24, 2009 
Page 15 
 
SENATOR COPENING: 
If it were to pass and you saw a year later that litigation increased, would you 
agree that it would need to be revisited and would you be willing to revisit it to 
see what caused the increase in litigation? 
 
MR. SHARP: 
Yes, we are always willing to reevaluate policy that has been passed.  
 
CHAIR CARLTON: 
Having no further testimony, we will adjourn this meeting of the Committee on 
Commerce and Labor at 1:40 p.m. 
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