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MEMORANDUM

T O Senate Judiciary Committee

F R O M Robert C. Kim, Chairman of the Executive Committee of the Business Law Section, 
State Bar of Nevada

D A T E April 3, 2015

R E S.B. 446 (As Introduced)

The purpose of this memorandum is to provide additional background on each of the amendments to the 
Nevada Revised Statutes, as recommended by the Executive Committee, Business Law Section of the 
State Bar of Nevada (the “Executive Committee”).  Unless otherwise noted, the proposed revisions have 
been approved by the Board of Governors of the State Bar of Nevada.

As background, the proposed revisions address certain portions of Nevada’s business law statutes that the
members of the Executive Committee have identified as needing clarification or as needing revision in 
light of the current business environment.  Although there was no prevailing theme for the proposed 
revisions to the Nevada Revised Statutes, the proposed revisions were designed to address the following:

 Establish a framework for the ratification of certain corporate actions;

 Clarify on the ability to establish the voting powers, designations, preferences, 
limitations, restrictions and relative rights for classes and series;

 Permit stockholder meetings to be conducted on a remote basis;

 Provide for the consistent use of “articles of incorporation” rather than “certificate of 
incorporation”;

 Eliminate the ability to provide for effective dates for the formation of limited-liability 
companies and limited partnerships; and

 Align the effect of a conversion with that for a merger.

In terms of external resources, the Executive Committee generally refers to the Model Business 
Corporation Act (“MBCA”) and the business statutes of other states, such as Delaware, when appropriate; 
however, it is important to note that Nevada’s business statutes are not based on or guided by the laws of 
any one model act or any one state.
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S.B. 446
Section

NRS 
Section

Description of Proposed Amendment

1 -- Ratification of Corporate Actions.  This proposal is to provide Nevada 
with a counterpart to Sections 204 and 205 of the Delaware General 
Corporation Law (the “DGCL”), which went into effect April 1, 2014.  The 
Executive Committee found the Delaware provisions to be exceptionally 
wordy, confusing and unduly complicated.  The proposal below condenses 
the concepts into a much more efficient and practical formulation that 
should distinguish Nevada from Delaware as providing the same flexibility 
while enhancing accessibility and clarity. 

2 78.020 Clarification as to Purpose. Currently, NRS 78.020 provides that a trust 
company may not be formed under NRS Chapter 78.  Prior to 1999, trust 
Companies had to be formed under NRS Chapter 669.  In 1999,
amendments to the NRS removed this limitation and permitted trust 
companies to be formed either as corporations or LLCs.  However, as part 
of these amendments, NRS 78.020 was apparently overlooked.  
Accordingly, the Executive Committee is recommending minor 
amendments to NRS 78.020 for the purposes of this clarification.

3 78.105 Maintenance of Records.  The proposed revisions clarify the timeline for 
the “annual” revision of the stock ledger or duplicate stock ledger required 
by NRS 78.105 to be maintained at a corporation’s registered office.  The 
revisions also clarify that the list to be so maintained is only required to 
identify stockholders of record.

4 78.130 Authorized Officers.  Due to the concerns over the varying use of titles by 
companies and industries and due to the desire to avoid any confusion as to 
who may have sufficient corporate authority to bind the corporation, the 
Executive Committee proposes revisions to NRS 78.130 to delete the 
references to vice presidents, assistant secretary and assistant treasurers.  
The elimination of these references in the statute will eliminate any 
“apparent authority” concerns with officers other than president, secretary 
and treasurer.

5 78.140 Clarifications as to Related Party Transactions.  The Executive 
Committee is proposing amendments to NRS 78.140 designed to clarify the 
use of statutes without making any substantive changes.

6 78.195 Rights/Powers of Shares of Same Class.  The proposed revisions to 
subsection (2) and subsection (4) are designed to clarify the ability to 
establish and determine the voting powers, designations, preferences, 
limitations, restrictions and relative rights for different classes and series of 
stock.  Given the complexity of financing transactions and business 
combinations, the proposed revisions with respect to different powers, 
designations, preferences, limitations, restrictions and relative rights will 
provide additional flexibility and clarity to Nevada corporations.
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6
7
8
9 

12

78.195 
78.1955
78.196  
78.209  
78.350 

Clarifications as to Certificates of Designation.  The proposed revisions 
to these sections are designed to clarify references to certificates of 
designation in NRS Chapter 78 by increasing the consistency across 
sections and emphasizing that filing of a certificate of designation is 
required in order for the board to designate and issue a class or series of 
stock pursuant to authority granted in the articles of incorporation.  

In addition, the proposed revisions reinforce the fact that certificates of 
designation and certificates of change constitute amendments to the articles 
of incorporation without having to rely solely on the definition in NRS 
78.010(1)(b). 

10 78.211 Board Authority to Approval Consideration for Shares; Issued and 
Outstanding Shares.  The proposed amendments to NRS 78.211 are in 
response to the adoption of certain amendments in 2014 to Section 152 of 
the DGCL, which expressly permits the board of directors to determine the 
consideration for share issuances by approving a formula by which such 
determination is to be made.  The proposed amendments acknowledge the 
concepts of DGCL § 152 but are written in a manner to fit the tone and 
phrasing of NRS Chapter 78.

The proposed addition to subsection (2) is designed to clarify that issued 
shares are outstanding shares unless such shares are specifically designated 
as treasury shares.

11 78.320 Stockholder Meetings by Remote Communications.  Although our 
statutes regarding electronic participation in stockholders meetings are
based section is based primarily on Section 7.09 of the MBCA, the 
Executive Committee discussed the benefits of eliminating the need to hold 
a meeting in physical space.  In contrast to Section 7.09 of the MBCA, the 
DGCL permits virtual-only stockholders meetings.  Due to the benefits of 
having such meetings, but to avoid any potential issues and concerns over 
the same, the amendments proposed by the Executive Committee permit 
virtual-only stockholders meetings only if provided for in the corporation’s 
articles of incorporation and bylaws.

12, 13 78.350 
78.370

Postponing Stockholder Meetings.  The proposed amendments to NRS 
78.350 and 78.370 provide additional clarity the postponement of 
stockholder meetings.

14
15
16
17
18 
19

78.433 
78.438 
78.439 
78.441
78.442 
78.444

Combinations With Interested Stockholders.  In 2011, the Nevada 
Legislature adopted amendments to modernize these statutes. The proposed 
amendments continue this process by eliminating the state-mandated 
transaction terms for combinations occurring after the two-year holding 
period under the statutes.  The price mandate provisions are unwieldy and 
may unnecessarily discourage or preclude transactions that would otherwise 
be in the interest of a corporation and have board and stockholder support.  
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20
21
22
23
24
25
26
27
28
29
30
31 

78.725
78A.030 
78A.040 
78A.050 
78A.080 
78A.090 
78A.140 
78A.150 
78A.160 
78A.170 
78A.180 
78A.190

Consistent Use of “Articles of Incorporation”.  Under Nevada law, the 
formation document for a corporation is referred to as the “articles of 
incorporation” versus a “certificate of corporation” (which is used by other 
states, such as Delaware).  The purpose of these revisions is to revise all 
relevant references to “articles of incorporation”.

32
34
35 

86.201
87A.235
88.350

Elimination of Effective Dates for Formation.  The Executive Committee 
is proposing to eliminate the ability to provide for an effective date for the 
formation of limited-liability companies and limited partnerships under 
both NRS Chapters 87A and 88.  The removal of this ability will eliminate 
the problematic application of the initial list requirement.

33 86.286 Operating Agreement Correction.  The proposed amendment effects a 
revision to NRS Chapter 86 that was overlooked in the prior legislative 
session.

36 92A.180 Plan of Merger Obligation.  This section permits short-form mergers, such 
as parent-subsidiary/subsidiary-parent mergers.  Since the surviving entity 
in a short form merger can be either the parent or the subsidiary, it is 
appropriate to clarify subsection (4) to provide for the surviving entity to 
send out a copy or summary of the plan not the parent corporation.   

37 92A.250 Effect of a Merger.  The proposed revisions are designed to address what 
appears to be an inconsistency between the subsections on the effect of a 
merger and the effect of a conversion.  The effect of a conversion 
subsection includes the continuing liability of an owner after the conversion 
for obligations of the constituent entity to the extent the owner was 
personally liable before the conversion.  A primary purpose of this 
subsection appears to be to assure that a conversion of a limited partnership 
to a limited liability company or a corporation would not relieve the general 
partner of liability for obligations of the partnership existing at the time of 
the conversion.  

The subsection on the effect of a merger does not include a parallel 
provision to address the parallel situation of a limited partnership merging 
into a limited liability company or corporation.  There does not appear to be 
any reason for the inconsistency and although we are not aware of a 
relevant case it seems unlikely that a court would find that a merger would 
relieve a general partner of liability for obligations of the partnership that 
existed at the time of the merger.

As for the requested edits to S.B. 446 relating to NRS 92A.250, we believe 
that the Legislative Council Bureau added language that would seem to 
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relieve the surviving entity in a merger from any pre-merger liability of the 
other constituent entities.  This is contrary to the general premise of a 
surviving entity assuming all of the liabilities of the entities merger therein.

38 240.1655 Notary Requirements.  Effective January 1, 2014, NRS 240.1655(1)(c) 
was amended to require that the notary’s signature on an acknowledgment 
be the same as that on file with the Secretary of State.  Since it is unlikely 
that out-of-state notaries will have any such signature on file, if read 
literally the amendment would mean that only Nevada notaries can take 
acknowledgments for documents to be recorded in Nevada.  The proposed 
amendment is designed to address this situation
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