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The following information is designed to provide members of the Judiciary Committee with the 
existing United States and Nevada Supre~e Court authority that is codified in certain sections of 
A.B. 376, described more fully below. 

Section 1( 4) - Criminal Complaint Must Be Filed at 72 Hour Initial Appearance 
Language of amendment: 

4. When a person arrested without a warrant is brought before a magistrate, a complaint must 
be filed [ fortb:v/ith] within 4 8 h0ms after the 13ers011 is brnYght befere the magistrate at that 
time. If a complaint is »wt filed within 72 hem.rs aftc.r a:r:rest, the magistrate sh.all release the 
a:r.rested 12e:rson! 

Authority supporting the amendment: 
The Courts have found it is illegal to unreasonably delay an arrested person's first 

appearance before a magistrate, where the individual is advised of the charges against him. The 
Nevada Supreme Court stated the "illegal detention of [defendant] for three days beyond the 
statutorily prescribed period of seventy-two hours [is] reprehensible . .. ". Huebner v. State, 
103 Nev. 29, 33 (1987), attached as Exhibit A. In 1995, the U.S. District Court for the State of 
Nevada issued a Preliminary Injunction in Clark County that ended the common practice of 
keeping people in custody for 8 days without filing a complaint against them. The District Court 
stated "fundamental due process requires ... a speedy initial appearance at which the 
accused is advised of the charges against him." Prelim. Injunc., Havens, et al. v. Keller, et al., 
U.S. Dist. Ct. case no. CV-S-95-00680-PMP at 3 (D.Nev. Sept. 7, 1995), attached as Exhibit B. 

. . 
The U.S. Supreme Court has warned states of the dangers that come with "vague" 

statutory standards on when a suspect should be brought before a magistrate. The U.S. Supreme 
Court noted that vague statutory standards like "prompt" ( or "forthwith") have "not provided 
sufficient guidance" to law enforcement and prosecutors and lead "to a flurry of systemic 
challenges to city and county practices, putting federal judges in the role of making legislative 
judgments and overseeing localjailhouse operations." County of Riverside v. McLaughlin, 500 
U.S. 44, 54-56 (1991), attached as Exhibit C. 
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Finally, there is no reason to delay filing the criminal complaint because it simply needs 
to tell the defendant the charges against him (generally, the charges the police arrested him on 72 
hours earlier). The Nevada Supreme Court has established that a criminal complaint "is 
intended solely to put the defendant on formal written notice of the charge he must defend. 
It need not show probable cause for arrest on its face and may simply be drawn in the 
words of the statute so long as the essential elements of the crime are stated." Sanders v. 
Sheriff, Washoe Cty., 85 Nev. 179, 181 (1969), attached as Exhibit D. 

Section 3( 4) - Constructive Knowledge and Possession of Evidence 
Language of amendment: 

4. Fo.r the pu:rposes of NRS 174.234 fo 174.295, inclusive, and section 1 of this act, the 
prosecuting attorney is deemed to be in constructive possession of all materials generated, 
collected, or created by rm.y and an law enforcement agencies. 

Authority supporting the amendment: 
In 1996, the Nevada Supreme Court established that Nevada prosecutors have 

"constructive knowledge and possession" of evidence in the possession of law enforcement. 
"[E]ven if the detectives withheld their reports without the prosecutor's knowledge, the state 
attorney is charged with constructive knowledge and possession of evidence withheld by 
other state agents, such as law enforcement officers." 
Jimenez v. State, 112 Nev. 610, 620 (1996), attached as Exhibit E. 

The Nevada Supreme Court's decision to recognize ''constructive knowledge and 
possession" came a year after the United States Supreme Court recognized that prosecutors 
required to learn what evidence is in law enforcement's possession in order to turn it over to the 
defense. The U.S. Supreme Court stated, "In the State's favor it may be said that no one doubts 
that the police investigators sometimes fail to inform a prosecutor of all they know. But neither 
is there any serious doubt that procedures and regulations can be established to carry the 
prosecutor's burden and to insure communication of all relevant information on each case 
to each lawyer who deals with it." Kyles v. Whitley, 514 U.S 419,438 (1995) (citing Giglio v. 
United States, 405 U.S. 150, 154 (1972)), attached as Exhibit F and G. The U.S. Supreme Court 
explained the important policy behind their decision by stating "any argument for excusing a 
prosecutor from disclosing what he does not happen to know about boils down to a plea to 
substitute the police for the prosecutor, and even for the courts themselves, as the final 
arbiters of the government's obligation to ensure fair trials". Kyles, 514 U.S at 438, attached 
as Exhibit F. 

Section S(d) - State obligation to turn over all exculpatory information 
Language of amendment: 

( d) Anv and an material, within the actual or constnictive possession. custody, or 
control of the State [Material 'vVhicll] that tends to exculpate the defendant, mitigate the 
culpability of the defendant, adversely ilnpact the credibility the State's prospective 
witnesses or evidence, 01· mitigate the potential punishment of the defendant. 
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Authority supporting the amendment: 
Section 5( d) codifies the Brady obligation, which obligates prosecutors to turn over 

exculpatory material to the defense. It also removes the burden on prosecutors to determine what 
is material evidence versus what is simply exculpatory evidence. 

"A prosecutor must disclose evidence favorable to an accused when the evidence is material 
either to guilt or to punishment." 
Jimenez v. State, 112 Nev. 610, 619 (1996), attached as Exhibit E. 

"The State must disclose potentially exculpatory evidence if it is material; it is up to the 
defense to deal with problems concerning the extent to which the evidence can be used or 
expanded upon." 
Lay v. State, 116 Nev. 1185, 1195-96 (2000) (citing Mazzan v. Warden Ely State Prison, 116 
Nev. 48 (2000), attached as Exhibit H & I. 

"We now hold that the suppression by the prosecution of evidence favorable to an accused 
upon request violates due process where the evidence is material either to guilt or to 
punishment, irrespective of the good faith or bad faith of the prosecution." 
Brady v. Maryland, 373 U.S. 83, 87 (1963), attached as Exhibit J. 

"Our cases make clear that Brady's disclosure requirements extend to materials that, 
whatever their other characteristics, may be used to impeach a witness." 
Strickler v. Greene, 527 U.S. 263,282 note 21 (1999), attached as Exhibit K. 

Section 5(3) - Prosecutors have obligation to seek out and disclose exculpatory material 
Language of amendment: 

3. The provisions of this section a:re not intended to affect any obligation {!faced upon 
the Q:rosecuting atto.rnev by the Constitution of this state or the Constitution of the United 
States to d.iscfose exculpatory evidence to the defomfant. The prosecuting attorney hCts an 
affirmative obligation to seek out and disclose to the defendant any and all rnaterial which 
terul5 to exculpate or mitigate the culpability of the defendant, wlletller or not the defendant 
has made a request/or such nmterial pursuant to subsection 1. 

Authority supporting the amendment: 
The Nevada Supreme Court stated "[E]ven if the detectives withheld their reports without 

the prosecutor's knowledge, the state attorney is charged with constructive knowledge and 
possession of evidence withheld by other state agents, such as law enforcement officers." 
Jimenez v. State, 112 Nev. 610, 620 (1996), attached as Exhibit E. 

The United States Supreme Court, when discussing the prosecutor's duty to disclose exculpatory 
evidence, held, "the individual prosecutor has a duty to learn of any favorable evidence 
known to the others acting on the government's behalf in the case, including the police." 
Kyles v. Whitley, 514 U.S 419,437 (1995), attached as Exhibit F. 
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Setction 5(5) - Court shall rule on discovery motion 
Language of amendment: 

5. Upon a v1ritte11 motion made bv ~ tlte defendant fer the Elisesvery oo.€1 i118J§leetis11 sf a11y 
item €leseri1rn€1 i11 J§l&ragraphs Ea) ts €€1), i11ehtsive, sf stt0seetis11 1, the~~:;;;.; court shall: 

(a) Schedule a hearing on the defendant's motion; 
(b) Rule on each specffic request made by the defendant in the motion; and 
(c) Enter an order consistent with the court's ruling on each request. 

Authority supporting the amendment: 
The Nevada Supreme Court established that it is the defendant's burden to make specific 

requests for discovery and that those requests must be made on the record. 

"If a defendant makes no request or only a general request for information, the evidence is 
material when a reasonable probability exists that the result would have been different had it 
been disclosed. However, if the defense request is specific, the evidence is material [under 
appellate standards] upon the lesser showing that a reasonable possibility exists of a 
different result h?,d there been disclosure. In addition, in determining its materiality, the 
undisclosed evidence is considered collectively and not item by item." 
State v. Bennet, 119 Nev. 589, 600 (2003), attached as Exhibit L. 

Section 8 - Procedures for Requesting Discovery and Extending Deadlines 
Language of amendment: 
NRS 174.285 is hereby amended to read as follows: 

1. A request made pursuant to NRS 174.235 or 174.245 may be made only written o:r 
oranv within .3 0 days after arraignment or at such reasonable later time as the court may permit. 
A subsequent request may be made only [upon a shmving of oause why the request vmuld be-in 
the interest ofjastice.] if the party making the subsequent request has learned of additional 
rnaterial, the existence of which the party was not aware when the party made its initial 
request pursuant to NRS 174.235 or 174.245. 

2. A party shall comply with a request made pursuant to NRS 174.235 or 174.245 not less 
than 30 days before trial or, as provided in this subsection, at such [reasonable] later time as the 
court may permit. A party may request leave of court to comply with a request made pursuant 
to NRS 174.235 or 174.245 less than 30 days before trial only upon=~:;.!;. written motion to 
the court. 

Authority supporting the amendment: 
These deadlines have been in effect since 1997, when Assembly Bill 210 introduced what 

is now the reciprocal discovery rules of Nevada. At the time, drafters of the bill testified that 
"AB 210 was designed to set up a system wherein both sides exchanged information before 
trial." See A.B. 210, 1997 Assemb. Comm. of Judiciary 69th Sess. (Nev. 1997). The amendment 
requires the parties to adhere to the deadline or to make a record of why they did not comply 
with the law. 

The Nevada Supreme Court has also addressed the requirement to turn over exculpatory 
evidence early in the case, explaining that the State is "required to disclose [ exculpatory] 
evidence before entry of a guilty plea." · 
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State v. Huebler, 128 Nev. Adv. Op. 19 (2012), attached as Exhibit M. 

Section 9(2)-Penalties for Non-Disclosure or Untimely Disclosure 
Language of amendment: 

2. If at any time during the course of the proceedings it is brought to the attention of the 
court that W hl 

(a) A party has failed to comply with the provisions ofNRS 174.234 to 174.295, 
inclusive, and sections 3 and 4 of this act, the court shall prohibit the party from introducing 
into evidence the material which was rwt disclosed unless hl 

filthe party;;;;;:...;:.:..:..;...:::.:;..;~=..;:;:;.:..:::.:.:~==.;:;;.:;:..=::;;.;:; f)HlV@S, by a f)f€:f)®ll0:@f&ll@@ @f th@ 
@via@n@@, that the party was not aware of the existence of the material and @v@n th€rl¾gh 
the party diligently complied with the provisions of NRS 174.234 to 174.295, inclusive, 
and sections 3 and 4 <~f this actfryl,l and 

ill ~the court finds, bv a preponderance of the evidence, b@li@v@s that the 
party was not aware of the existence of the material and that aft@r=the party diligently 
complied with 1VRS 174.234 to 174.295, inclusive_, and sections 3 and 4 o.fthis act,M 
(b) fo the event the cou:rt finds that the pa:rty which failed to comply with the 
n:rovisions ofNRS 174.234 fo 174.29~.!n.~.s met the e~cepti.o.J! est~bHshed in 2(a)(l}
f11_tlie court may choose not to p:rohibit the pa:rty from introducing into evidence 
the Inate:rfal that was not disclosed. Instead, the cm.n:t may choose to 0ra@r th@ f)EM.iy 
t® p@nnit th@ ais@0v@ry 0r insf)@@ti011 @fmat@rials 110t f)f@'li@usly ais@l0s@a, grant a 
continuance f,-ei'-_13rohibit the party from introducing in evidence the material not 
disclosed, or it may] or enter such other order as it deems just under the circumstances. 
The court shall explain the basisfor its decision on the record. 

Authority supporting the amendment: 
This procedural mechanism for requesting an extension of time to comply with the 

disclosure of evidence as required by NRS 174.285(2) is the same mechanism that is used daily 

in criminal cases. When a party seeks a continuance of a preliminary hearing, " ... the party 
seeking a continuance of a preliminary examination upon the ground of the absence of 
witnesses must prepare and submit to the magistrate an affidavit stating: (a) the names of the 

absent witnesses and their present residences, if known; (b) the diligence used to procure their 

attendance; ( c) a brief summary of the expected testimony of such witnesses and whether the 

same facts can be proven by other witnesses; ( d) when the affiant first learned that the attendance 

of such witnesses could not be obtained; and ( e) that the motion is made in good faith and not for 
delay." Hill v. Sheriff, 85 Nev. 234,235 (1969), attached as ExhibitN. 

The Nevada Supreme Court later held that a court could allow for a prosecutor's 
sworn oraltestimony in lieu of written affidavit when requesting a continuance of the 
preliminary hearing, when the non-appearance of essential witness at the preliminary hearing 
was a surprise. Bustos v. Sheriff 87 Nev. 622 (1971), attached as Exhibit 0. 
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Section 9(3) - Penalties for failure to collect evidence 
Language of amendment: 

3. If ~1t ~mv time during the course of the proceedings it is brought to the attention of the 
Court that the (b) Th@ State has, in bad faith, destroyed, lost or/ailed to collect materials 
which are subject to the provisions oJNRS 174.234 to 174.295, inclusive, and sections 3 and 4 
tif this act, the court must dis1niss the ctise against the defendant. If the court finds the 
destruction, loss or failure to collect such materials was not in badfaitli, the court shall 
instruct the jury that it m,ust infer the destroyed, lost or uncollected material would have been 
favorable to the defendant. As used in thi~ paragraph, "bad faith" means implying 01· 

involving actual or constructive fraud, a design to mislead or deceive another, or a neglect or 
refusal to fulfill some duty or some contractual obligation, not prompted by an honest mistake 
as to one's rights or duties, but by some interested or sinister motive. 

Authority supporting the amendment: 
The Nevada Supreme Court has recognized that due process of law requires law 

enforcement to preserve evidence and when they fail to do so, the Court may instruct the jury 
about what the evidence would have shown or dismiss the case. 

"Appellant contends that his shoes and clothing were crucial evidence regarding the issue of his 
identification as the person Garcia was chasing, and that the state's failure to produce these 
articles at trial constituted a prejudicial suppression of evidence, thereby depriving him of due 
process of law. We agree. 

Where, as here, appellant seeks to have his conviction reversed for loss of evidence he must 
show either (1) bad faith or connivance on the part of the government or, (2) that he was 
prejudiced by the loss of the evidence. Although the state maintained control over appellant's 
personal property and took no measures to protect it from theft or loss, there is nothing in the 
record to suggest bad faith, or connivance, on the part of the state or its agents. However, the 
record indicates that the loss of appellant's shoes was prejudicial to his defense. Indeed, 
appellant's shoes and clothing were material to the identification of him as the perpetrator 
of the offense. Accordingly, since these articles were not produced at the trial, appellant's 
conviction must be reversed. 
Howard v. State, 95 Nev. 580 (1979), attached as Exhibit P. 

"[T]he State cannot be allowed to benefit in such a manner from its failure to preserve evidence 
... In the event the state elects to prosecute Sanborn anew, the trial court shall instruct the 
jury that because the state failed to test the firearm that was used to inflict wounds on 
Sanborn for blood and fingerprints, the weapon is irrebuttably presumed to have been held 
and fired by the victim ... We are acutely aware of the hardship this ruling will impose on the 
state in any subsequent prosecution of Sanborn, but conclude that the only alternative to this 
disposition would be to order the charges dismissed. We are simply unable to conclude from this 
record that any other ruling by this court would provide Sanborn with the prospect of a fair trial." 
Sanborn v. State, 107 Nev. 399, 812 P.2d 1279 (1991), attached as Exhibit Q. 

"In order to establish a due process violation resulting from the state's loss or destruction of 
evidence, a defendant must demonstrate either (1) that the state lost or destroyed the evidence in 
bad faith, or (2) that the loss unduly prejudiced the defendant's case and the evidence possessed 
an exculpatory value that was apparent before the evidence was destroyed." 
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State v. Hall, 105 Nev. 7, 768 P.2d 349 (1989), attached as Exhibit R. 

"Due process requires the State to preserve material evidence." 
Steese v. State, 114 Nev. 479, 960 P.2d 321 (1998), attached as Exhibit S. 

Sec 12(3) -Jury Instructions Should Be Tailored to Facts of Each Case 
Language of amendment: 

3. \Vith the exce11tkm of the cha:rge :bwolving :reaso.1:u'l.ble doubt, either party may present 
to the court any written charge, and request that it be given. If the court thinks [it coffect and] 
that the c!rn.rge is pertinent hl and an accurate statement of law, whether or not the charge has 
been issued or adopted as a jury instruction by tlte Supreme Court or the State Bar of Nevada, 
it must be given. [; if not,] If the court thinks tltat the charge is not pertinent or not an 
accurate statement of law, then it must be refused. 

Authority supporting the amendment: 
The Nevada Supreme Court has held that the jury should be provided with accurate, 

clear, and complete instructions specifically tailored to the facts and circumstances of each case. 

"Jurors should neither be expected to be legal experts nor make legal inferences with respect to 
the meaning of the law; rather, they should be provided with applicable legal principles by 
accurate, clear, and complete instructions specifically tailored to the facts and 
circumstances of the case." 
Crawford v. State, 121 Nev. 744, 121 P.3d 582 (2005), attached as Exhibit T. 

"Because not all aspects of the self-defense statutes will be applicable in each case, we direct the 
district courts to cease merely quoting the applicable statutes when instructing a jury on self
defense, and we take this opportunity to set forth sample instructions for consideration by the 
district courts in future cases where a criminal defendant asserts self-defense. Whether these or 
other similar instructions are appropriate in any given case depends upon the testimony and 
evidence of that case. The district courts should tailor instructions to the facts and 
circumstances of a case, rather than simply relying on "stock" instructions." 
Runion v. State, 116 Nev. 1041 (2000), attached as Exhibit U. 

Sec 12(4)-Judges Have Obligation to Correct Proposed Instructions or Draft Substitute 
Instructions 
Language of amendment: 

4. If a proposed written charge is poo.rly drafted, but is nevertheless pertinent and 
accurately states the law., a district cou.rt has an affirmative obligation to cooperate with 
the partv offering the .i.nst:ruction to correct the proposed instruction o:r to inco:rpo:rate the 
imbsfance of such instruction in one d:rafted. bv the com:t. 

Authority supporting the amendment: 
The "district court should complete the instruction sua sponte or may assist the parties in crafting 
complete instructions ... If [a] proposed [defense] instruction is poorly drafted, a district 
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court has an affirmative obligation to cooperate with the defendant to correct the proposed 
instruction or to incorporate the substance of such an instruction in one drafted by the 
court." 
Carter v. State, 121 Nev. 759, 765 (2005), attached as Exhibit V. 

Sec 12{5) - Defendant Entitled to Jury Instruction on Theory of Defense 
Language of amendment: 

5. A defendant is entitled, upon .request, to a ju.rv instruction on his o:r he:r theory of 
the case, so fong as there is some evidence, no matter how weak or incredible, to support it. 

Authority supporting the amendment: 
"A defendant in a criminal case is entitled, upon request, to a jury instruction on his or her 
theory of the case, so long as there is some evidence, no matter how weak or incredible, to 
support it." 
Williams v. State, 99 Nev. 530, 531 (1983), attached as Exhibit W. 

Sec 12{8) - Arguments over Jury Instructions Should be Recorded Contemporaneously 
Language of amendment: 

f6l!i. Conferences with counsel to settle instructions must be held [out of the presence of the 
jtu,y--an~eM-in-sli-a-m13ers at the option of.{he-c-e-ffi't} in the courtroom, outside the 
p:resem'.e of the jurv, and contemeornneouslv recorded. Such conferences mav not be held 
in chambers. 

Authority supporting the amendment: 
The Nevada Supreme Court has ruled that district courts should record bench conferences 

and in-chambers conferences during a trial. 

"Meaningful appellate review is inextricably linked to the availability of an accurate record 
of the lower court proceedings regarding the issues on appeal; therefore, a defendant is 
entitled to have the most accurate record of his or her district court proceedings possible." 
Preciado v. State, 130 Nev. Adv. Op. 6 (2014), attached as Exhibit X. 

Very truly yours, 

Isl Anna Clark 
Isl Melissa Navarro 
Isl Robert E. O'Brien 
/s/ William Waters 

Clark County Public Defender Legislative Committee 
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Huebner v. state, 103 Nev. 29 {1987) 

73fP.2d 1330 

103 Nev. 29 
Supreme Court of Nevada. 

Ross Vincent HUEBNER, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No. 16739. 

I 
Feb. 6, 1987. 

Defendant was convicted in the Eighth Judicial District 
Court, Clark County, Donald M. Mosley, J., of carrying 
concealed weapon, and he appealed. The Supreme Court 
held that: (1) notwithstanding fact that portion of weapon 
protruded from under defendant's belt, conviction was 
supported by evidence that weapon was sheathed in what 
appeared to be ballpoint pen; (2) defendant was not denied 
his right to speedy trial; and (3) illegal detention between 
arrest and arraignment did not deny defendant right to 
fair trial. 

Affirmed. 

West Headnotes (8) 

[1] Weapons 
~ Concealment;carrying concealed 

weapons 

Notwithstanding fact that weapon protruded 
from under defendant's belt, defendant's 
conviction for carrying concealed weapon 
was supported by evidence that weapon was 

sheathed in what appeared to be ball-point 
pen, and place where weapon was clipped was 
concealed by jacket worn by defendant at time 
of his arrest. N.R.S. 202.350, subd. l(b)(2). 

4 Cases that cite this headnote 

[2] Criminal Law 
€F> Relief;Dismissal or Discharge 

Dismissal for denial of speedy trial is 
mandatory where there is lack of good cause 
shown for delay. N.R.S. 178.556. 

[3] 

[4] 

(5] 

[6] 

[7] 

4 Cases that cite this headnote 

Criminal Law 
~ Presumptions and burden of proof 

State has burden of showing that delay in 
bringing criminal prosecution to trial within 
60 days as mandated by statute was for good 
cause. N.R.S. 178.556. 

1 Cases that cite this headnote 

Criminal Law 
~ Absence of witness 

Defendant was not denied his right to speedy 
trial, even though he was not brought to trial 
until 71 days after filing of information, where 
arresting officer was scheduled for vacation 
at time of trial, and officer's testimony was 
critical part of prosecution's case. U.S.C.A. 
Const.Amend. 6; N.R.S. 178.556. 

1 Cases that cite this headnote 

Arrest 
€F> Presentation to magistrate, etc.; 

arraignment 

Speedy arraignment requirement is 
principally intended to ensure that accused 
is promptly informed of his privilege against 
self-incrimination. N.R.S. 171.178. 

3 Cases that cite this headnote 

Arrest 
~ Presentation to magistrate, etc.; 

arraignment 

Mere delay between arrest and arraignment, 
without some showing of prejudice to 
defendant's constitutional rights, does not 
deprive court of jurisdiction to proceed. 
N .R.S. 171.178. 

4 Cases that cite this headnote 

Arrest 

WE:511.A\t\l © 2017 Thomson Reuters. No claim to original U.S. Government Works. 
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Huebner v. State, 103 Nev. 29 (1987) 
731 p .2d 1330 _,_"·-~---·-~--. 

[81 

~ Presentation to magistrate, etc.; 
arraignment 

Where there has been no interrogation 
during delay between arrest and arraignment, 
and accused has not confessed or made 
incriminating statements, trial court is not 
deprived of jurisdiction to proceed, as delay 
has caused no prejudice to accused, and his 
rights have not been violated. N.R.S.171.178. 

2 Cases that cite this headnote 

Arrest 

47°· Preser1tation to magistrate, etc.; 
arraignment 

Illegal detention of defendant for three days 
beyond statutorily prescribed period of 72 
hours did not deny defendant his right to 
fair trial where there was no substantial 
prejudice by virtue of admission of any 
evidence extracted from defendant during 
time of illegal incarceration. N.R.S. 171.178. 

Cases that cite this headnote 

Attorneys and Law Firms 

**1331 *29 John G. Watkins, Las Vegas, for appellant. 

Brian McKay, Atty. Gen., Carson City, Robert Miller, 
Dist. Atty., and James Tufteland, Deputy Dist. Atty., Las 
Vegas, for respondent. 

*30 OPINION 

PERCURIAM: 

Ross Vincent Huebner appeals his conviction of carrying 
a concealed weapon. The weapon was a sharp, pointed 
instrument, four and one-half inches in length, sheathed 
in what appears outwardly to be a ball-point pen. 

Huebner does not argue that the device was not a 

weapon 1 ; rather, he argues that there is no evidence that 
it was concealed. 

WE:STtAW © 2017 Thomson Reuters. No claim to 

NRS 202.350(l)(b)(2), the basis of the charge against 

Huebner, makes it unlawful for one to "[c]arry 
concealed upon his person any ... [d]irk, dagger or 
dangerous knife." Although it was not raised on this 
appeal, we note that a dagger is a short weapon 
used for thrusting and stabbing and that stabbing is 
using a pointed weapon to wound or kill. The Oxford 
Dictionary of English Etymology (1983). 

**1332 The weapon, a four and one-half inch, spring
loaded, pointed implement designed for stabbing, was 
cleverly concealed within the shell of what appeared 
to be a ball-point pen. When Huebner was put under 
arrest for driving under the influence of intoxicants, the 
arresting officer noticed the pen and did not remove it 
from Huebner's person. The weapon was so well concealed 
within the pen shell that it was not discovered to be a 
weapon until the personal property inventory at booking. 

*31 [l] Huebner argues that the weapon was not 
concealed because a portion of the "pen" protruded from 
under his belt. Huebner will not be heard by this court to 
say that this stabbing implement was not being concealed 
simply because a casual observer could see only a pen 
clipped to his belt and not the sheathed, stabbing device. 
The weapon was certainly concealed from the arresting 
officer by its disguise as a pen, or it would have been 
confiscated at the time of the arrest. In addition, there 
is evidence that the place on Huebner's belt where the 
weapon was clipped was concealed by a jacket worn by 
Huebner at the time of his arrest. 

The nature of this case renders hannless any error that 
might have been committed by the claimed unavailability 
of a witness who, according to Huebner's counsel, was 
going to give expert testimony on the meaning of English 
words and phrases as they related to Huebner's guilt. 
We can see no possibility of this weapon's not being 
covered by the statute and can see no benefit to Huebner 
to be derived from etymological testimony. Further, we 
see no possibility of this masquerading stabbing device's 
not being considered either as concealed within the pen 
shell or as being concealed under Huebner's belt or both. 
The conviction must therefore be affirmed unless there 
is substance to Huebner's claim that he was denied his 
right to a speedy trial under the Constitution or under 
NRS 178.556 or that his rightsunderNRS 171.178(1)were 

violated. 

U.S. Government Works. 2 
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Huebner v. State, 103 Nev. 29 (1987} 

NP'.2cn 330 

Speedy Trial 

Huebner was arrested on January 10, 1985, and 
incarcerated until January 18, at which time he was 

brought before a magistrate. The criminal complaint was 
filed on January 18, 1985; the information was filed on 
April 10, 1985. Trial was held July 1, 1985, 103 days from 
the date of filing the complaint and 82 days from the date 
of filing the information. 

[2] [3] NRS 178.556 provides that "[i]f a defendant 
whose trial has not been postponed upon his application 
is not brought to trial within 60 days after the finding 
of the indictment, complaint or filing of the information, 
the court may dismiss the indictment or information." 
Eighty-two days elapsed between filing of the information 
and trial. Huebner is responsible for approximately eleven 
days of delay. Dismissal is mandatory where there is a lack 
of good cause shown for the delay. Anderson v. State, 86 
Nev. 829, 834, 477 P.2d 595, 598 (1970). The state has the 

burden of showing good cause. Anderson, 86 Nev. at 834, 
477 P.2d at 598. 

*32 [4] · The state's motion to continue the trial under 
Hill v. Sheriff, 85 Nev. 234,452 P.2d 918 (1969), was based 
on an affidavit claiming that the arresting officer was 
scheduled for vacation at the time of the trial. Although 
the affidavit incorrectly states that the arresting officer, 
Alessandra, discovere_d the weapon, his testimony was still 
a critical part of the prosecution's case, if for no reason 
other than to show that the pen-weapon was hidden under 
Huebner's jacket at the time of arrest. 

Failure to Bring Before a Magistrate 

NRS 171.178(1) provides that an arrested person shall 
be brought before a magistrate "without unnecessary 
delay" after his arrest. **1333 ~Morgan F. Sheriff, Clark 
County, 92 Nev. 544, 546, 554 P.2d 733, 734 (1976). NRS 
171.178(3) provides that: 

[i]fthe arrested person is not brought 
before a magistrate within 72 hours 
after arrest, excluding nonjudicial 

days, the magistrate (a) shall give the 
prosecuting attorney an opportunity 
to explain the circumstances leading 

VVE:STtAW © 2017 Thomson Reuters. No claim to 

to the delay; and (b) may release the 
arrested person ifhe determines that 
the person was not brought before 
a magistrate without unnecessary 
delay. 

[SJ The purpose behind NRS 171.178 is to prevent "resort 
to those reprehensible practices known as the 'third 
degree' which, though universally rejected as indefensible, 
still find their way into use. It aims to avoid all the evil 
implications of secret interrogation of persons accused 
of crime." McNabb v. United States, 318 U.S. 332, 344, 
63 S.Ct. 608, 614, 87 L.Ed. 819 (1943); Sheriff, Clark 

County v. Berman, 99 Nev. 102, 105-06, 659 P.2d 298, 
300 (1983); Morgan, 92 Nev. at 546, 554 P.2d at 734. 
Speedy arraignment is principally intended to ensure that 
the accused is promptly informed of his privilege against 
self-incrimination. Berman, 99 Nev. at 106, 659 P.2d at 
300; Brown v. Justice's Court, 83 Nev. 272, 276, 428 P.2d 
376, 378 (1967). 

[6] [7] Mere delay between arrest and arraignment, 
without some showing of prejudice to defendant's 
constitutional rights, does not deprive the court of 
jurisdiction to proceed. Berman, 99 Nev. at 106, 659 
P.2d at 300; Brown, 83 Nev. at 276, 428 P.2d at 378. 
Where there has been no interrogation during the delay, 
and the accused has not confessed or made incriminating 
statements, the delay has caused no prejudice to the 
accused, and his rights have not been violated. Berman, 99 
Nev. at 106, 659 P.2d at 300. Huebner does not assert that 
he was prejudiced by the admission *33 of any evidence 
which was extracted from him during this time of illegal 
incarceration. 

[8] While we hold that the illegal detention of Huebner 
for three days beyond the statutorily prescribed period 
of seventy-two hours was reprehensible, this violation 
of Huebner's rights did not taint his trial. See State 

v. Maldonado, 92 Ariz. 70, 373 P.2d 583 (1962). Since 
Huebner was not denied a fair trial, his conviction should 
not be reversed on the grounds of illegal detention. 

We perceive no substantial prejudice to the appellant's 
rights arising out of the delays in this case. Huebner had 
the weapon, and it was concealed. Not much could be said 

or done in his defense. His charges of prejudice caused 
by delay are stated to be that he lost employment as a 

U.S. Government Works. 3 
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result of the delay and that he was unable to secure needed 
witnesses. Neither of these claims has much substance. 

The judgment of conviction is affirmed. 

End of Document 
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All Citations 
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

RUSTY DEON HAVENS, and 
John/Jane Does 1-100, 

Plaintiffs, 

v. 

* * * 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JERRY KELLER, Sheriff of Clark ) 
County; WALT MYERS~ Director, ) 
Clark County Detention Center; ) 
RUSSELL EATON, Clerk, Las Vegas) 
Justice Court; and the COUNTY) 
OF CLARK, ) 

Defendants. 
) 
) 

CV-8-95-00680-PMP {RJJ) 

0 RD ER 

19 This is a class action brought pursuant to 42 U.S.C. § 1983 

20 in which Plaintiffs challenge the policy adopted by Defendants of 

21 detaining certain arrested persons in custody for 8 days without 

22 an initial appearance before a judicial officer prior to releasing 

23 them. Plaintiffs refer to this as the "8-day kick-out" policy. 

24 Defendants acknowledge it as the pre-arraignment delay, or "PAD" 

25 policy. Plaintiffs allege that Defendants' PAD policy violates 

26 
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1 the 4th, 5th, 6th, and 14th Amendments to the United States 

2 Constitution and seek declaratory and injunctive relief. 

3 Before the Court for consideration are the following 

4 Motions: 

5 1. Plaintiffs' Motion for Class Certification (# 2), filed 

6 July 14, 1995. Defendants Russell Eaton and Clark County filed 

7 their Opposition (# 9) on July 24, 1995. Defendants Jerry Keller 

s and Walter Myers filed their Opposition (# 10) on July 24, 1995. 

g Plaintiffs filed a Reply(# 12) on July 26, 1995. 

10 2. Plaintiffs' Motion for Preliminary Injunction (# 4), 

11 filed July 14, 1995. Defendants Russell Eaton and Clark Cou~ty 

12 filed their Opposition(# 9) on ~uly 24, 1995. Defendants Jerry 

13 Keller and Walter Myers filed their Opposition (# 10) on July 24, 

14 1995. Plaintiffs filed a Reply(# 12) on July 26, 1995. 

15 3. Defendants Russell Eaton and Clark County's 

16 Countermotion to Dismiss (# 9), filed on July 24, 1995. 

17 Plaintiffs filed an Opposition(# 12) on July 26, 1995. 

18 Defendants Russell Eaton and Clark County filed a Reply(# 15} on 

19 August 7, 1995. 

20 4. Defendants Jerry Keller and Walter Myers' Motion to 

21 Abstain or Certify(# 10}, filed July 24, 1995. Plaintiffs filed 

22 an Opposition (# 12) on July 26, 1995. Defendants Jerry Keller 

23 and Walter Myers filed a Reply (# 14) on August 7. 

24 The Court held a hearing regarding these Motions on 

25 August 10, 1995. 

26 

2 

P-16



41 
"" ) .. 

' 

~ 

,: J • 

A072 
!Rev._8182\ 

1 

2 

3 

4 

5 

I. . Background 

When a person is arrested for suspected criminal activity, 

fundamental due process requires that the accused be accorded a 

prompt determination of probable cause for the person's arrest and I 
a speedy initial appearance at which the accused is advised of the 

6 charges against them; of the person's right to remain silent; of 

7 the person's right to counsel; and of the person's right to a 

a bail determination. -Obviously such probable cause determinations 

g and initial appearances cannot occur immediately upon the person's 

10 arrest and the Constitution allows for a reasonable delay in 

11 processing suspects through the criminal justice system. The 

12 critical question is what period of delay is reasonable under the 

13 circumstances. At'the core of this dispute is the policy and 

· 14 procedure employed by Defendants of holding persons arrested but 

15 not formally charged with crimes for up to eight days without an 

16 initial appearance before a judicial officer prior to releasing 

17 them from custody. 

18 Defendant Clark County uses a bifurcated procedure in 

19 handling probable cause determinations and initial appearances for 

20 arrested persons. In Clark County, within 48 hours of a person's 

21 arrest, a magistrate determines whether probable cause exists to 

22 hold the accused. See Defendants' Countermotion to Dismiss (# 9}. 

23 This probable cause determination is made without the presence of 

24 the accused person based on an affidavit. 

25 Nevada law, ·however, also requires the personal appearance 

26 of the arrested person in the initial arraignment part of the 

3 
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1 bifurcated procedure. See Nev. Rev. Stats. § 171.178. 

2 Defendants concede that they maintain a pre-arraignment 

3 delay or PAD policy, to release arrested persons on the eighth day 

4 of incarceration following their arrest if no formal charges have 

5 been filed against the accused by that time. In such cases, the 

6 arrested person is not accorded an initial appearance before a 

7 magistrate pursuant to Nev. Rev. Stats. § 171.178. This PAD 

s policy is detailed in several orders issued by Nevada justices of 

9 the peace and Nevada district judges. Defendants Keller and Myers 

10 provide these orders as Exhibits E, H, and I to their Motion and 

11 Opposition (# 10). 

12 The Plaintiffs in this action are inmates or former inmates 

13 of the Clark County Detention Center ("CCDC"). There ·are four 

14 named Plaintiffs in this action. The first is Phillip Sanchez 

15 ( 11 Sanchez 11 ). Sanchez was arrested on July 8, 1995, at 11:1s· p.m. 

16 for burglary. The County further provide~ the following 

17 information regarding Plaintiff Sanchez, which the Plaintiffs do 

18 not challenge: (1) a probable cause determination was made for 

19 Sanchez on July 9, at 9:30 a.m.; (2) at that proceeding, bail was 

20 set at $5,000; (3) the District Attorney's office filed a 

21 Complaint charging one Count of Burglary against Sanchez on July 

22 12; and (4) Sanchez was arraigned in Justice Court on July 14 at 

23 8:00 a.m.,·and a preliminary hearing was set for. July 28. Sanchez 

24 apparently remains in custody. 

25 The second named Plaintiff is Rusty Deon Havens ( 11 Havens 11
). 

26 Havens was arrested on July 7, 1995, at 4:49 a.m. on charges of 

4 
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Possession-of Methamphetamine and Possession of Stolen Property. 

2 The County further provides the following information regarding 

3 Plaintiff Havens, which the Plaintiffs do not challenge: (1) a 

4 probable cause determination was made for Havens on July a, at 

5 9:30 a.m.; 

6 at $3,000; 

(2) at that proceeding, bail was set for each count 

(3) the police detective screening those charges 

7 issued a no charges filed ( 11 NCF 11 ) on "t;-he narcotics charge and 

a Havens was released from custody on that count; (4) on July 15, 

9 Havens was automatically released from custody on the remaining 

10 charge pursuant to the PAD policy since a Complaint had not yet 

11 been filed. 

12 The third named Plaintiff is Rod William Anderson 

13 ( 11 Anderson 11 ). Anderson was arrested on July 8, 1995, at 3:30 a.m. 

14 on charges of burglary and attempted burglary. The County further 

15 provides the following information regarding Plaintiff Andersqn, 

16 which the Plaintiffs do not challenge: {1} a probable cause 

17 determination was made for Anderson on July 8, at 9:30 a.m.; 

18 (2) the District Attorney's office approved the filing of a 

19 complaint charging Burglary and Attempted Burglary on July 11; 

20 (3) Anderson was arraigned on July 13 at 8:00 a.m., and a 

21 preliminary hearing was set for July 26. Anderson apparently 

22 remains in custody. 

· 23 The fourth named Plaintiff is John Doe a/k/a John Barry 

AO 72 
(Rev_8/82) 

24 Jose ("Jose"). Jose was arrested on July 9, 1995 for giving false 

25 information to a police officer. The County further provides the 

26 following information regarding Plaintiff Jose, which the 

5 
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4 

Plaintiffs do not 

and was booked as 

was made for Jose 

proceeding, bail 

challenge: 

a John Doe; 

on July 10 

was set for 

e 

( 1) Jose refused to give his name 

(2) a probable cause determination 

a.t 2 :30 p.m.; {3) at that 

$200; (4) Jose made bail and was 

5 released on July 14; (5) Jose has now been positively identified 

6 through fingerprints as John R. Metus, a/k/a John Rivera Matus, a 

7 wanted criminal with five active bench warrants; {6) the 

8 District Attorney's office filed a Complaint against this inmate 

9 on the charge of False Information to a Police Officer on July i3; 

10 (7) an arraignment is scheduled for August 4. 

11 Plaintiffs assert that Defendants' PAD policy is in direct 

12 conflict with the initial appearance requirements of Nev. Rev. 

13 Stats. § 171.178, as interpreted by the Nevada Supreme Court and 

14 the United States· Supreme Court and constitutes a constitutional 

15 violation as to each of the named Plaintiffs and member of the· 

16 class of arrested persons similarly situated. Plaintiffs 

17 accordingly seek a preliminary injunction enjoining .the detention 

18 of inmates in CCDC for more than 48 hours without an initial 

19 appearance·before a neutral and detached magistrate. Defendants 

20 oppose Plaintiffs' Motion for a Preliminary Injunction and Class 

21 Certification and raise additional challenges to the relief 

22 requested by Plaintiffs. 

23 \ \ \ \ \ 

24 \ \ \ \ \ 

25 

26 
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1 II. Abstention 

2 By their Counte:nnotion to Dismiss {# 9) and Motion to 

3 Abstain or Certify(# 10), Defendants ask the Court to abstain 

4 from this case. Defendants assert that the very decision the 

s Court must make in this case is presently before the Nevada 

6 Supreme Court in Powell v. State, 838 P. 2d 921 (Nev. 1991) ~ 

7 vacated on other grounds, Powell v. Nevada, 114 S.Ct. 1280 {1994). 

8 Defendants Eaton and Clark County request the Court to invoke the 

9 11 wise judicial administration11 doctrine enunciated in Colorado 

10 River Water Conservation Dist. v. United States, 424 U.S. 800, 

11 817-21 (1976). Defendants Keller and Myers assert that all forms 

12 of abstention support the Court's decline of jurisdiction in this 

13 case. 

14 The doctrine of abstention is the exception, not the rule. 

15 Colorado River Water Conservation Dist. v. United States, 424 U.S. 

16 800 / 813 (1976) • 

17 The doctrine of abstention, under which a 
District Court may decline to exercise or 

18 postpone the exercise of its jurisdiction, is an 
extraordinary and narrow exception to the duty of 

19 a District Court to adjudicate a controversy 
properly before it. Abdication of the obligation 

20 to decide cases can be justified under this 
doctrine only in the exceptional circumstances 

21 where the order to the parties to repair to the 
State court would clearly serve an important 

22 countervailing interest. 

23 Colorado River, 424 U.S. at 813 (quoting County of Allegheny v. 

24 Frank Mashuga Co., 360 U.S. 185, 188-89 {1959)). 

25 There are three general categories involving abstention. 

26 Colorado River, 424 U.S. at 814. The first involves cases 

7 
P-21



e 
• • 1 ,t 1 

' 

AO 72 
IRP.,v AIR?\ 

1 
11 presenting a federal constitutional issue which might be mooted 

2 or presented in a different posture by a state court determination 

3 of pertinent state law. 11 Id. (quoting Allegheny, 360 U. s. at 

4 189). See, g_,_g_._, Rgilroad Cornm'n of Texas v. Pullman Co., 312 

5 U.S. 496 (1941). However, this type of abstention is improper (1) 

6 if the state law is settled, Kusper v. Pontikes, 414 u. s. 51, 55 -

7 56 (1973); or (2) if the Court cannot avoid the constitutional 

a question no matter how the statute is construed. Babbitt v. 

g United- Farm Workers Nat. Union, 442 U.S. 289, 306 (1979). 

10 The second type of abstention is Burford abstention, named 

11 for the Supreme Court.' s decision in Burford v. Sun Oil Co. , 319 

12 U.S. 315 (1943). This type of abstention allows a federal court 

13 to refrain from deciding a case if the subject matter of the 

.14 dispute is the subject of extensive state administrative 

15 regulation and a federal decision would risk serious disruption of 

16 the state regulatory scheme. See Burford, 319 U.S. at 318-34. 

17 Burford abstention is not implicated here. 

18 Abstention may also be appropriate when "federal 

19 jurisdiction has been invoked for the purpose of restraintng state 

20 criminal proceedings . 11 Colorado River, 4 24 U.S. at 816 (citing 

21 Younger v. Harris, 401 U.S. 37 (1971)). This type of abstention 

22 counsels a federal court to decline jurisdiction over an action 

23 enjoining a pending state prosecution or from declaring invalid 

24 the statute under which prosecution was brought, absent 

25 extraordinary circumstances. Younger v. Harris, 401 U.S. 37 

26 (1971). Younger abstention is similarly not implicated here. 

8 
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Finally, in addition to the three abstention doctrines 

2 cited above, a federal court also may consider other principles 

3 resting on considerations of "[wise] judicial administration, 

4 giving regard to conservation of judicial resources and 

s comprehensive disposition of litigation. 11 Colorado River, 424 

6 U.S. at 817 (quoting Kerotest Mfg. Co. v. C-0-Two Fire Equipment 

7 Co., 342 U.S. 180, 183 (1952)}. Under this doctrine, the Court 

8 may dismiss a federal suit due to the presence of a concurrent 

9 · state proceeding under exceptional circumstances·. Id. . 

10 Defendants assert that the pending state proceeding of 

11 Powell v. state, relied on by Plaintiffs in their Motion for 

12 Preliminary Injunction, demands the Court's decline of 

13 jurisdicti<;m in this case. 

14 In Powell v. State, 838 P.2d 921 (Nev. 1992), vacated on 

15 other grounds, Pgwell v. Nevada, 114 S. Ct. 1280 (1994), the. 

16 Nevada supreme Court affirmed the first-degree murder conviction 

17 and death penalty sentence of Kitrich Powell. Powell raised 

18 several arguments in his appeal, including a challenge to his 

19 detention without being brought before a magistrate within 

20 seventy-two hours as required by Nevada statute. Powell v. State, 

21 838 P.2d at 924; see Nev. Rev. Stats. § 171.178. Powell was 

22 arrested on November 3, 1989, but a probable cause determination 

23 was not made until November 7, 1989. Powell v. State, 838 P.2d at 

24 924. Powell further contended he was not brought before a 

25 magistrate for an initial appearance until November 13, 1989, in 

26 violation of Nev. Rev. Stats. § 171.178. Id. 

9 
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1 In considering Powell's claim that he was denied a timely 

2 initial appearance, the Nevada Supreme Court also, sua sponte, 

3 considered the timing of the probable cause determination 

4 regarding Powell's arrest. Powell v. State, 838 P.2d at 924. 

5 · Among other holdings·, the Nevada Supreme Court determined that 

6 (l} Powell's arrest, since not validated by a probable cause 

7 determination until four days elapsed, was presumptively 

8 unreasonable under the rule announced in County of Riverside v. 

9 McLaughlin, 500 U.S. 44 (1991); (2} McLaughlin could not be 

10 applied retroactively to aid Powell, since Powell's prosecution 

11 commenced prior to the decision'in McLaughlin. Powell v. State, 

12 838 P.2d at 924. 

13 The United States Supreme Court vacated the Nevada Supreme 

14 Court I s ho·lding that McLaughlin was not to be applied 

15 retroactively. Powell v. Nevada, 114 S. ct. 1280 (1994). Th~ 

16 United States Supreme Court held that to the extent that the 

17 Nevada Supreme Court detoured from its state-law analysis to 

18 inquire, sua sponte, whether the delay in determination of 

19 probable cause violated the Fourth Amendment under Supreme Court 

20 precedent, Powell could rely on McLaughlin since his conviction 

21 was not final when McLaughlin was announced. Powell v. Nevada, 

22 114 s. Ct. at 1283. However, the Supreme Court held that the 

23 McLaughlin violation alone did not require the immediate release 

24 of Powell. Powell v. Nevada, 114 S. Ct. at 1283. Accordingly, 

25 the Supreme Court·remanded the case to the Nevada Supreme Court to 

26 determine the appropriate remedy for the McLaughlin violation in 

10 
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1 light of the other proceedings underlying Powell's conviction. 

2 Id. at 1284. 

3 On remand, the Nevada Supreme Court is only called upon to 

4 determine the appropriate remedy for a McLaughlin violation when a 

5· judicial determination of probable cause was not made until four 

6 days after Powell's arrest, a narrow question unrelated to the 

7 question involved in this litigation. Therefore, the pendency of 

8 Powell v. Nevada before the Nevada Supreme Court on remand from 

g the United States Supreme Court simply does not provide a basis 

10 for abstention in this case. 

11 The Court concludes that abstention is inappropriate in 

12 this case because state law is settled on the issue presented and 

13 the statute itself is not ambiguous. See Nev. Rev. Stats. 

14 § 171.178. Moreover, the Nevada Supreme Court has stated, in no 

15 uncertain terms, that Nev. Rev. Stats. § 171.178, is 

16 unconstitutional. Finally, even if the Court did not consider 

17 the applicability of the statute in this case, Plaintiffs still 

18 have allegations remaining as to the constitutionality of the Pl;ill 

19 policy and procedure of holding CCDC inmates for eight.days before 

20 releasing them if charges have not been filed. 

21 \ \ \ \ \ 

22 \ \ \ \ \ 

23 

24 

25 

26 
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III. Certification of Question 

2 Defendants Keller and Myers alternatively request that the 

3 Court certify this case to the Nevada Supreme Court. See Motion 

4 {# 10). Defendants do not, however, identify in their Motion a 

5 specific question they wish this Court to certify. When pressed 

6 on the issue at the hearing conducted August 10, 1995 1 Defendants 

7 requested that the Court certify a question similar to the 

a following: 11Does the procedure in which a probable cause 

9 determination is. made require a personal appearance?n The Court 

10 finds this question is irrelevant to the pending litigation. 

11 Plaintiffs do not challenge the probable cause determination of 

12 the bifurcated procedure in Nevada. Indeed, it is clear that 

13 under McLaughlin, a probable cause determination does not require 

14 that a criminal defendant appear personally in front of a 

15 magistrate. See McLaughlin, 500 U.S. at 53-4. 

16 . Instead, Plaintiffs challenge the constitutionality of 

17 Defendants'· policy of holding an inmate for 8 days without the 

18 benefit of an initial appearance. This is based on the other half 

19 of the bifurcated procedure in which Nevada requires, by statute, 

20 that a criminal defendant have the benefit of an initial 

21 appearance "before a magistrate" at which he is informed of his 

22 Fifth and Sixth Amendment rights. ~Nev.Rev. Stats. § 171.178. 

23 The Court concludes that certification of the question 

24 proposed by Defendants would be a waste of judicial resources and 

25 will, accordingly, deny Defendants' Motion to Abstain or Certify 

26 {# 10) . 

12 
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IV. Class Certification 

2 Plaintiffs, by Motion (# 2) request class certification 

3 pursuant to Fed. R. Civ. P. 23(c) (1). To invoke Rule 23, the 

4 Plaintiffs must show that all of the prerequisites to utilizing 

s the class action procedure are satisfied. Bouman ·v. Block, 940 

6 F.2d 1211, 1232 (9th Cir. 1991), cert. denied, 502 U.S. 1005 

7 (1991). Mere repetition of the language of the Rule is 

a inadequate. Gillibeau v. Richmond, 417 F.2d 426, 432 {9th Cir. 

9 1969) . 

10 The Court has broad discretion in determining whether to 

11 certify a class under Rule 23. Bouman, 940 F.2d at 1232; Probe 

12 v. State Teacher§' Retirement System, 780 F.2d 776, 779 (9th Cir. 

13 1986), cert. denied, 476 U.S. 1170 (1986); · ™ 7A Charles A. 

14 Wright, Arthur R. Miller, & Mary K. Kane, Federal Practice and 

15 Procedure, § 1759 (1986 and Supp. 1995). 

16 For a class to exist for Rule 23 purposes, the class does 

17 not have to be so ascertainable that every potential ·member can be 

18 identified at the commencement of the action. Doe v. Charleston 

19 Area Medical Ctr.. Inc., 529 F. 2d 638, 645 (4th Cir. 1975) 

20 ( 11 [w] here the plaintiff has demonstrated that the class of persons 

21 he or she wishes to represent exists, that they are not 

22 specifically identifiable supports rather than bars the bringing 

23 of a class action because joinder is impracticable 11 ); ~ §]._gQ 

24 Probe v. State Teachers• Retirement Sy~tem, 780 F.2d at 780 ("fact 

25 that the class includes future membe.rs does not render the class 

26 definitiqn so vague as to preclude certification 11
}. However, the 

13 
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general outlines of the class must be determinable at the outset 

2 of the litigation. Georgia Ass•n of Retarded Citizens v. 

3 McDaniel, 716 F.2d 1565, 1571 n. 3 (11th Cir. 1983) 1 vacated on 

4 other grounds, 468 U.S. 1213 (1984) (classes composed of all 

5 handicapped school-aged children in Georgia who were mentally 

6 retarded and required more than 180 days of public school 

7 programming and of the parents and guardians of those children 

8 were not impermissibly indefinite}; Alliance to End Repression v. 

9 Rochford, 565 F.2d 975, 977-78 (7th Cir. 1977) (class comprised of 

10 those individuals and organizations operating ~n Chicago that had 

11 been subjected to an alleged pattern of unconstitutional 

12 harassment by law enforcement agencies was sufficiently definite 

13 to define an ascertainable class) . 

14 The Plaintiffs ask the Court to certify a class consisting 

15 of 

16 all persons who have been arrested, or.will be 
arrested1 and are being held, or will be held, in 

17 the custody of the Sheriff of Clark County longer 
than forty-eight (48) hours after arrest without 

18 being taken before a magistrate to receive a copy 
of a complaint filed against the arrested person, 

19 if the Defendants have not shown a magistrate 
within forty-eight (48) hours after each such 

20 arrest that detention of the person for a time 
exceeding forty-eight (48) hours is necessary 

21 under Nevada Revised Statute§ 171.178(3). 

22 The Court has the discretion to redefine the class to bring it 

23 within Rule 23. See,~, Taylor v. Safeway Stores. Inc., 524 

24 F.2d 263, 270 (10th Cir. 1975) (plaintiff's class claim limited to 

25 warehouse employees when plaintiff failed to show the existence of 

26 any discriminatory employment practices by the employer outside 

14 
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1 the warehouse or the existence of any similarly aggrieved employee 

2 outside the warehouse). Because Plaintiffs' claims in this action 

3 involve the application of Nev. Rev. Stats. § 171.178, with all of 

4 the protections an initial appearance provides, and does not 

5 involve relief only in the form of a copy of a complaint being 

6 given to an arrested person, the Court will redefine the class in 

7 the following manner: 

a all persons who have been arrested, or will be 
arrested, and are being held, or will be held, in 

g the custody of the Sheriff of Clark County longer 
than forty-eight (48) hours after arrest without 

10 being taken before a magistrate for an initial 
appearance pursuant to Nevada Revised Statutes§§ 

11 171.178 and 171.186, u~less Defendants have shown 
a magistrate after each such arrest that 

12 .detention of the person for a time exceeding 
forty-eight (48) hours is necessary under Nevada 

13 Revised Statute§ 171.178(3). 

14 The Court· finds this is sufficiently definite to comprise a class 

15 under Rule 23. See County of Riverside v. McLaughlin, 500 U.S. 

16 44, 52 (1991) (allowing class comprising 11 all present and future 

17 prisoners in the Riverside County Jail including those pretrial 

18 detainees arrested without warrants and held in the Riverside 

19 County Jail from August 1, 1987, to the present, and all such 

20 future detainees who have been or may be denied prompt probable 

21 cause, bail or arraignment hearings 11
) • 

22 For class certification to be proper, the named 

23 representative party must be a member of the class he purports to 

24 represent. Bailey v. Patterson, 369 U.S. 31, 32 (1962). This is 

25 in accord with the requirement that a Plaintiff have standing to 

26 assert the claims of the class. See McLaughlin, 500 U.S. at 51. 

15 
P-29



... 

AO 72 
/Rev.81821 

e 

1 The representative party must 11 allege personal injury fairly 

2 traceable to the defendant's allegedly unlawful conduct and likely 

3 to be redressed by the requested relief. 11 Id.· (quoting Allen v. 

4 Wright, 468 U.S. 737, 751 (1984)). 

s According to. the information provided by Defendant Clark 

6 County, which Plaintiffs do not challenge, of the four named 

7 individuals proposed as representatives of the class, only Havens 

8 was still being held in custody without the benefit of an initial 

9 appearance at the time the Complaint (# 1) was filed. Two of the 

10 other named Plaintiffs had received an initial appearance just 

11 prior to the time the Complaint was filed, and the other named 

12 Plaintiff was released on bail. 

13 Plaintiffs request the Court allow all four individuals to 

14 serve as representatives of the class since all were being ~eld, 

15 at one time, pursuant to the PAD policy. However, Sanchez, 

16 Anderson, and Jose were not being held pursuant to the policy at 

17 the time the Complaint was filed. As a result, their injury 

18 cannot be redressed by an injunction. See Allen v. Wright, 468 

19 U.S. 737, 751 (1984). 

20 The termination of a class representative's claim does not 

21 moot the claims of the unnamed members of the class, nor does it 

22 destroy the right to litigate the claims of the class, so long as 

23 the named party is a member of the class at the inception of the 

24 suit. McLaughlin, 500 U.S. at 52)i Gatling v. Butler, 52 F.R.D. 

25 389, 395 (D. Conn. 1971). Moreover, the class can properly be 

26 certified even after the named plaintiffs' claims become moot 

16 
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1 without depriving the Court of jurisdiction. McLaughlin, 500 U.S. 

2 at 53. There need only be one representative of a class if all 

3 requirements are satisfied as to that representative. Fed. R. 

4 Civ. P. 23(a). 

s Plaintiff Rusty Deon Havens was being held pursuant to the 

6 PAD policy at the time the Complaint was filed. His release the 

7 next day does not preclude the Court from certifying the class 

8 with Havens as the named representative. McLaughlin, 500 U.S. at 

g 52-53. The Court finds that Rusty Havens is an appropriate 

10 representative for the class Plaintiffs seek to certify, providing 

J1 that all other requirements are satisfied as to him. 

12 A. Rule 23(a} Requirements· 

13 The litigant invoking Rule 23 must establish "numerosity, 

14 commonality, typicality and adequacy of representation" of the . 

15 class members. Bouman, 940 F.2d at 1232 (citing General Telephone 

16 Co. of Southwest v. Falcon, 457 U.S. 147, 1"56 {1982)} . The Court 

i7 will consider each in turn. 

18 1. Numerosity 

19 The Court may certify a class only if the class is so 

20 numerous that joinder of all members is impracti9able .. Fed. R. 

21 Civ. P. 23(a) (1); Harris v. Palm Springs Alpine Estates. Inc., 

22 329 F.2d 909, 913-14 (9th Cir. 1964) (representatives must show it 

23 is difficult or inconvenient to join all the member~ of the 

24 class). Plaintiffs provide documentation listing charges of 

25 inmates released on the PAD policy during the 16-month period of 

26 January 1994 to April 1995. This information is incomplete as 

17 
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1 often an arrested person is charged with more than ·one offense. 

2 If a criminal charge is released on the PAD policy, it does not 

3 necessarily mean that the inmate is physically released. 

4 Accordingly, Defendants further provide the affidavit of Lynne 

s Cavalieri, the Director of Records at CCDC, who states that the 

6 number of persons released pursuant to the PAD policy from July 

7 1994 through June 1995 is 1,995, with an average of 38 inmates 

8 being released per week pursuant to the PAD policy, or 4.2% of all 

9 CCDC inmates. 1 The Plaintiffs need not show the actual number of 

10 potential members to meet the numerosity requirement. Doe v. 

11 Charleston Area Medical Center. Inc., 529 F.2d at 645; see~ 

12 Wright, Miller & Kane, § 1762. Evidence exists that an average of 

13 38 inmates are being released per.week under Defendants' PAD 

14 policy on the eighth day of incarceration because no formal 

15 charges have been filed. Accordingly, the Court finds that the 

16 class is so numerous xhat joinder of all members is impracticable. 

17 ~ Stolz v. United Brotherhood of Carpenters & Joiners of 

18 America, Local Union No. 971, 620 F. Supp. 396, 404 (D. Nev. 

19 1985); Penk v. Oregon State Bd. of Higher Educ., 93 F.R.D. 45, 49 

20 (D. Or. 1981). 

21 

22 

23 

24 

25 

26 

2. Commonality 

;i. At the hearing conducted August 10, 1995, Defendants 
indicated that a new policy is being enacted. at the Clark County 
Detention Center to release misdemeanants who are not formally 
charged within 48 hours. Defendants stated at the hearing, however, 
that any change in the number of total inmates affected by this new 
misdemeanant policy will be nominal. 

18 
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1 Questions of law or fact common to the class must exist to 

2 maintain a class action. Fed. R. Civ. P. 23(a} (2). In this case, 

3 Plaintiffs allege a common course of conduct as to each inmate 

4 member of the class. That common course of conduct is the PAD 

5 policy itself. Plaintiffs allege that the detention of each of 

6 these class.members beyond 48 hours constitutes a constitutional 

7 violation. Finally, Plaintiffs seek relief common to all members 

8 of the class in the form of an injunction restraining the use of. 

g the PAD policy. 

10 The Court finds that common questions of law or fact exist. 

11 See,~, Inmates of the Attica Correctional Facility v. 

12 Rockefeller, 453 F.2d 12, ·24 (2d Cir. 1971); Midwest Community 

13 Council V. Chicago Park Dist;., 87 F.R.D. 457, 460 (N.D. Ill. 1980) 

14 

15 

3 . Typicality 

The claims of the representative party mu?t be typical of 

16 the claims of the class in order to maintain a class action. Fed. 

17 R. Civ. P. 23{a) (3). In this case, Havens was detained longer 

1·a than 48 ho1.1:_rs pursuant to the PAD policy. Moreover, since no 

19 charges had been filed against him, HAVENS was released on the 

20 eighth day pursuant to the PAD policy. Plaintiffs allege that the 

21 class members are being detaine? longer than 48 hours pursuant to 

22 the PAD policy. The same constitutional claims that form the· 

23 basis of HAVENS' claim comprise the constitutional claims of each 

24 of the members of the class. 

25 The Court finds that the claims of the representative 

26 party, Havens, are typical of the claims of the cla·ss. See 1 ~, 

19 
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International Molders' & Allied Workers' Local Union No. 164 v. 

N§lson, 102 F.R.D. 457, 463 (N.D. Cal. 1983). 

4. Adequate Representation 

4 The representative parties must fairly and adequately 

5 protect the interests of the class in order to maintain a class 

6 action. Fed. R. Civ. P. 23(a) {4). This factor encompasses both 

· 7 the competence of the legal counsel of the representatives, see 

a Oxendine v. Williams, 509 F:2d 1405, 1407 (4th Cir. 1975), and the 

g stature and interest of the named parties themselves. See Susman 

10 v. Lincoln American Corp., 58? F.2d 866, 870 (7th Cir. 1978), 

11 cert. denied, 445 U.S. 942. {1980). The knowledge of the 

12 representative party is important to ensure that the named party 

13 is not simply lending his name to.a lawsuit controlled entirely by. 

i4 the attorneys themselves. See Wright, Miller & Kane, § 1766. 

· 15 Defendants concede and the Court finds that counsel for 

16 Plaintiffs are highly qualified and are of such character as to 

17 assure the vigorous prosecution of the action. ·Plaintiffs further 

18 assert that Havens has an interest in the litigation and that he 

19 will pursue this action to protect the interests of the class. 

20 Defendants do not challenge these assertions. Accordingly, the 

21 Court finds that the representative party, Havens, will fai~ly and 

22 adequately protect the interests of the class and that the 

23 requirement of Rule 23(a) (4) is met. 

24 B. Rule 23(b) Requirement 

25 Rule 23(b) provides that an action may be maintained as a 

26 class action i·f "the court finds that the questions of law or fact 

20 
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common to the members of the class predominate over any·questions 

2 affecting only individual members, and that a class action is 

3 superior to other available methods for the fair and efficient 

4 adjudication of the controversy." Fed. R. Civ. P. 23 (b) (3). The 

5 Court must consider the following: (l} the interest of members 

6 of the class in individually controlling the prosecution or 

7 defense of separate actions; (2) the extent and nature of any 

a litigation concerning the controversy already commenced by or 

9 against members of the class; (3) the desirability or 

10 undesirability of concentrating the litigation of the claims in 

11 the particular forum; and (4) the difficulties likely to be 

12 encountered in the management of a class action. Fed. R. Civ. P. 

13 ·23 (b) (3). 

14 Other members of the class may have an interest in 

1s individually controlling the prosecution or defense of separate 

16 actions since they may seek relief in the form of damages. 

17 However, those future members of the class can only.seek. relief at 

18 the present time in the form of an injunction, and their interests 

19 are served by the maintenance of a class action. Furthermore, no 

20 other litigation exists as to the propriety of this policy, and it 

21 would be desirable to concentrate the litigation of Plaintiffs' 

22 claims in this forum, as constitutional questions are raised and 

23 the Plaintiffs invoke the jurisdiction of the Court pursuant to 42 

24 U. S. C. § 19 83 . 

25 While there are potential difficulties in managing this 

26 class action, it is a far superior method than individual lawsuits 

21 
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alleging the same constitutional violations through the same 

2 conduct. The Court therefore finds that the questions of law or 

3 fact common to the members of the class predominate over any 

4 questions affecting only individual members, and that a class 

5 action is superior to other available methods for the fair and 

6 efficient adjudication of this controversy. Accordingly, the 

7 Court finds that the requirement of Rule 23(b) is met. 

8 The Court further finds that the Plaintiffs 1 action to be 

9 brought under Rule 23 would further the purposes of the Rule. 

10 Accordingly, the Court will certify the class pursuant to Rule 

11 23(b) {3), with Rusty Deon Havens as the named class 

12 representative. 

13 V. Preliminary Injunction 

14 

15 

A. Standard for Granting Preliminary Injunction 

To obtain a preliminary injunction, Plaintiffs must make a 

16 clear showing of either: {1) probable success on the merits and 

17 irreparable injury; or (2) sufficiently serious questions going to 

18 the merits to make the case a fair ground for litigation an:d a 

19 balance of hardships tipping decidedly in favor of the party 

20 requesting relief. Topanga Press, Inc. v. Los Angeles, 989 F.2d 

21 1524, 1528 (9th Cir. 1993), cert. denied, 114 S.Ct. 1537 (1994) 

22 (citing Adultworld Bookstore v. City of Fresno, 758 F.2d 1348, 

23 1351 (9th Cir. 1985}; Ebel v. City of Corona, 698 F.2d 390, 392 

24 (9th Cir. 1983)). The Court notes that "these are not two 

25 separate tests, but 'merely extremes of a single continuum. ' 11 .L4... 

26 (citation omitted}. 

22 
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[A] moving party need not demonstrate that he 
risks irreparable injury, but he must at least 

2 show that he will suffer a degree of hardship 
that outweighs the hardship facing the opposing 

3 party if the injunction is not issued. 
Similarly, a moving party need not demonstrate 

4 that he will succeed on the merits, but must at 
least show that his cause presents serious 

s questions of law worthy of litigation. 

6 Id. 

7 11 These two formulations represent two points ona sliding 

a scale in which the required degree of irreparable harm increases 

9 as the probability of success decreases. 11 D.:j.amontiney v. Borg, 

10 918 F.2d 793, 795 {9th Cir. 1990) (quoting Oakland Tribune, Inc. 

11 v. Chronicle Pub. Co., 762 F.2d 1374, 1376 {9th Cir. 1985)). 

12 Moreover, 11'in cases where the public interest is involved, the 

13 district court must also examine whether the public interest 

14 favors the plaintiff. 11 Fund for Animals. Inc. v. Lujan, 962 F.2a· 

15 '1391, 1400 (9th· Cir. 1992) (citations omitted) . 

16 B. Merits 

17 Plaintiffs request a preliminary injunction based on the 

18 Nevada Supreme Court's interpretation of Nev. Rev. Stats. 

19 § 171.178 in Powell v. State, 838 P.2d 921 (Nev. 1992) . 2 

20 

21 

22 

23 

24 

25 

26 

2Nev. Rev. Stats. § 171.178 states in part: 
3. If an arrested person is not brought before a 
magistrate within 72 hours after arrest, excluding 
nonjudicial days, the magistrate: 

(a) Shall give the prosecuting attorney an 
opportunity to explain the circumstances leading 
to the delay; and 

(b} May release the arrested person if he 
determines that the person was not brought before 
a magistrate without unnecessary delay. 

23 
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1 As discussed, supra, Powell raised several arguments in his 

2 appeal, including one in which he claimed that he did not get an 

3 initial appearance within the 72-hour limit imposed hy_Nev. Rev. 

4 Stats. § 171.178. Powell v. State, 838 P.2d at 924. 

s The Nevada Supreme Court, in considering the question as to 

6 Powell's rights under the initial appearance statute, sua sponte 

7 looked to the timing _of the probable cause determination. Powell 

8 v. State, 838 P.2d at 924. The Nevada Supreme Court initially 

9 noted that McLaughlin provides guidance on the issue of what 

10 constitutes a timely initial appearance. Id. The court then 

11 concluded, 11 [tJhe McLaughlin case renders NRS 171.178(3) 

12 unconstitutional insofar that it permits an initial appearance up 

13 to seventy-two hours after arrest and instructs that non-judicial 

14 days be excluded from the calculation of those hours. Based on 

15 McLaughlin, we hold that a suspect must come before a magistrate 

16 wi~hin forty-eight hours, including non-judicial days, for a 

17 probable cause determination. 11 Id. (Emphasis supplied.) 

18 The Nevada Supreme Court continued its analysis of Powell's 

19 claimsr holding that Powell waived his right to a timely 

20 arraignment under Nev. Rev. Stats. § 171.178, by waiving his right 

21 to remain silent and his right to counsel. Powell v. State, 838 

22 P.2d at 925. In so doing, the Nevada Supreme Court recounted its 

23 earlier decisions regarding the purpose of Nev. Rev. Stats. 

24 § 171.178. Id.; see also id. at 924. The Nevada Supreme Court 

25 explained that the purpose of§ 171.178 is "to prevent the police 

26 from resorting to secret interrogations and coercive tactics, 11 id. 

24 
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at 924 (citing Huebner v. State, 731 P.2d 1330, 1333 (1987)), and 

that the purpose of a speedy initial appearance is to ensure that 
. ~'je., r4+ rA,(""' 

the suspect is informed of his Fifth Amendment right~ self-

4 incrimination. Id. at 925 (citing Huebner v. State, 731 P.2d at 

5 1333). The Nevada Supreme Court further stated that at such an 

6 initial appearance, a defendant would have been advised of the 

7 right to counsel and the right to remain silent . .Id.... (citing Nev. 

8 Rev. Stats. § 171.186} . 3 Clearly these are events which can only 

g occur when the person arrested actually appears before a judicial 

10 officer. 

11 On. certiorari, the United States Supreme Court 

12 characterized the Nevada Supreme Court 1 s analysis as an act of 

13 "[m]erging the speedy initial appearance required by Nevada 

14 statute and the prompt probable cause determination required by 

15 
1the Fourth Amendment. 11 Powell v. Nevada, 114 S.Ct. at 1283. 

16 The United States Supreme Court also noted that Powell's 

17 arrest was not validated by a judicial officer until four days 

18 

19 · 

20 

21 

22 

23 

24 

25 

26 

3Nev. Rev. Stats. § 171.186 provides: 
The magistrate or master shall inform the 
defendant of the complaint against him and of any 
affidavit filed therewith, of his right to retain 
counsel, of his right to request the.assignment of 
counsel if he is unable to obtain counsel, and of 
his right to have a preliminary examination. He 
shall also inform the defendant that he is not 
required to make a statement and that any 
statement made by him may be used against him. 
The magistrate shall allow the defendant 
reasonable time and opportunity to consult 
counsel, and shall admit the defendant to bail as 
provided in .this Title. 

25 
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1 elapsed, presumptively unreasonable under McLaughlin. Id. at 

2 1283. The United States Supreme Court then stated that the 

3 retroactivity analysis employed by the Nevada Supreme Court was 

4 incorrectr that Powell may rely on McLaughlin, and that the matter 

s should be remanded to the Nevada Supreme Court on the issue of an 

6 appropriate remedy for the McLaughlin probable cause violation. 

7 Id.... at 1283. 

a Defendants urge the Court not issue a preliminary 

g injunction for several reasons. First, Defendants argue Nevada 

10 law is structured so that the State cannot refile and cannot 

11 withdraw a criminal complaint since jeopardy has already attached, 

12 see Nev. Rev. Stats. §§ 17_4.085(5) & 178.562, and the State would 

13 be prejudiced if it were forced to file a criminal complaint 

14 within 48 hours. Second, Defendants contend that the State is 

15 complying substantially with the statute as nearly 77~ of all 

16 inmates receive an initial appearance within 48 hours and it would 

17 be extremely difficult and expensive to further comply. The Court 

18 must reject both of these assertions. 

19 First, Nevada law does not require the State to file a 

20 criminal complaint within 48 hours. Nevada law only requires the 

21 State to file a criminal complaint within the applicable statute 

22 of limitations, Second, Defendants' argument that substantial 

23 compliance with the law is being accomplished because Defendants 

24 comply with the dictates of the pertinent Nevada statute and 

25 rulings of the Nevada Supreme Court and United States Supreme 

26 Court in 77% of the cases in which a person is_arrested, is not a 

26 
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1 defense to the continued violation of the constitutional rights of 

2 the remaining 23% of persons arrested. Neither is the expense and 

3 difficulty of complying with the law a viable defense. It is 

4 hardly novel to require Defendants, who are charged with enforcing 

s the law, to themselves comply with the procedural requirements of 

6 the law. 

7 The opinions of the Nevada Supreme Court and the United 

a States Supreme Court in Powell, provide an unequivocal 

g determination that a criminal-defendant must receive, as a 

10 Constitutional right, an initial appearance before a magistrate 

11 within 48 hours of arrest, absent ~xtraordinary circumstances. 

12 Defendants' PAD policy clearly violates the constitutional 

13 safeguards recognized by the Supreme Court of Nevada and the 

14 Supreme Court of the United States, as well as Nevada statutory 

15 claw. Such a violation of state law, when the violation causes the 

16 deprivation of a right protected by the United States 

17 Constitution, can serve as the basis for a§ 1983 action. 

18 Hallstrom v. Garden City, 991 F.2d 1473, 1482 n. _22 (9th Cir. 

19 1993), cert. denied, 114 s. Ct. 549 (1993). Because Defendants' 

20 PAD policy violates state law, and because the violation causes 

21 the deprivation of rights protected by the United States 

22 Constitution as determined by the Supreme Courts of the State of 

23 Nevada and the United States, the Court finds that Plaintiffs have 

24 shown a_high probability of success on the merits. 

25 The continued violation of a constitutional right by itself 

26 constitutes irreparable harm and demonstrates the inadequacy of 
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1 legal remedies. Allee v. Medrano, 416 U.S. 802, 814-815 (1974). 

2 The Co~rt finds that the Plaintiffs will suffer irreparable harm 

3 if relief is not granted. 

4 Because the Court finds a high probability of success on 

s the merits coupled with irreparable injury, the Court will enjoin 

6 the Defendants from detaining an inmate longer than 48 hours 

7 without an initial appearance absent extraordinary circumstances 

a as determined by a magistrate. 

9 \\\\\ 

10 \\\\\ 

11 

12 

13 

14 IT IS THEREFORE ORDERED THAT Def~ndants Russell Eaton and 

15 Clark County's Countermotion to Dismiss (# 9) is DENIED; 

16 IT IS FURTHER ORDERED THAT Defendants Jerry Keller and 

17 Walter Myers 1 Motion to Abstain or Certify (# 10) is DENIED; 

18 IT IS FURTHER ORDERED THAT Plaintiffs' Motion for Class 

19 Certification (# 2) is GRANTED; 

20 IT IS FURTHER ORDERED THAT the Court hereby certifies a 

21 class of Plaintiffs in this action comprised of 11 all persons who 

22 have been arrested, or will be arrested, and are being held, or 

23 will be held, in the custody of the Sheriff of Clark County longer 

24 than forty-eight (48) hours after arrest without being taken 

25 before a magistrate for an initial appearance pursuant to Nevada 

26 Revised Statutes§§ 171.178(1) and 171.186, unless Defendants have 
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• 
shown a magistrate after each such arrest that detention of the 

2 person for a time exceeding forty-_eight ( 4 8) hours is necessary 

3 under Nevada Revised Statute § 171.178{3) ; 11 

4 IT IS FURTHER ORDERED THAT the Plaintiffs shall give notice 

5 to the members of the class as follows: 

6 

7 

8 

g 

10 

(i) Plaintiffs shall provide to the Defendants 

at least 1000 notices in the form of Exhibit A, 

which is attached to this Order and made a part 

thereof; and 

(ii) Defendants shall at the time of booking 

11 each arrested person, provide to the arrested 

12 person one copy of the notice; 

13 IT IS FURTHER ORDERED THAT Plaintiffs' Motion for 

14 Preliminary Injunction(# 4) is GRANTED; 

15 IT IS FURTHER ORDERED THAT a Preliminary Injunction shall 

16 issue against Defendants Jerry Keller, Sheriff of Clark County, 

17 Walter Myers, Director of the Clark County Detention Center, 

18 Russell Eaton, Clerk of the Las Vegas Justice Court, and Clark 

19 County, Nevada, and each of them and their agents and employees 

20 during the pendency of the action, or until such final 

21 determination thereof, or until the Court otherwise ordersi 

22 IT IS FURTHER ORDERED THAT Defendants, and each of them, 

23 are enjoined and ord_ered to comply precisely with the following 

24 procedures relative to each person who is arrested by a pea~e 

25 officer and who is held in the custody of the Defendant Sheriff 

26 (the 11 arrested person") : 
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6 
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9 

10 

11 

12 

13 

14 

15 

16 

• 
{i) Defendants must within forty-eight (48) 

hours after the arrest of the arrested person, 

including non-judicial days, take the arrested 

person before a magistrate empowered to commit 

persons charged with offenses against the laws of 

the State of Nevada for an initial appearance 

pursuant to Nevada Revised Statutes§§ 171.178(1) 

and 171.186; or (ii} Defendants must present to 

the magistrate an explanation for the 

circumstances leading to the delay of the 

presentation of the arrested person to a 

magistrate as required in (i), such explanation 

establishing extraordinary circumstances as 

determined by the magistrate, in accordance with 

Nevada Revised Statute§ 171.178(3). 

17 IT IS FURTHER ORDERED THAT the Court shall require no bond 

18 for the issuance of the Preliminary Injunction. 

19 

. 20 DATED: 

21 

AO 72 
(Rev.8/82) 

22 

23 

24 

25 

26 

States District Judge 
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EXHIBIT A: NOTICE TO ALL PERSONS ARRESTED AND HELD IN CUSTODY 

The United States District Court for the District of 

Nevada has generally ordered the Sheriff of Clark County, Nevada, 

to take arrested persons before a magistrate for an initial 

appearance within 48 hours of the person's arrest, or to release 

the person arrested. 

A lawsuit is pending in the U.S. District Court for the 

District of Nevada pertaining to the detention of arrested 

persons for longer than 48 hours without formally charging the 

arrested person. The lawsuit is proceeding as a class action. 

You are a-member of the class if within 48 hours of your arrest, 

including non-judicial days, you are still held in the custody of 

the Sheriff of Clark County and you have not been taken before a 

magistrate for an initial appearance, and the magistrate has not 

determined your detention for a time exceeding forty-eight {48) 

hours is necessary. 

The federal court will exclude you from the class. ~f 

you so request within lO days of your arrest. The judgment in a 

federal case, whether favorable or not, will include all members 

who do not request exclusion. If you do not request exclusion, 

you may, if you desire, enter an appearance in the federal case 

through counsel. 

The lawyers representing the class are Karen Winckler, -~, \ 

302 E. Carson, 3rd Floor, Las Vegas, Nevada, 89101, 702-382-4004, 

and Cal J. Potter, III, 1125 Shadow Lane, Las Vegas, Nevada, 

89102, 702-385-1954. You may contact the lawyers named above if 

you have any questions about this class action. 
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County of Riverside v. McLaughlin, 500 U.S. 44 {1991) 
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Key Cite Yell ow Flag - Negative Treatment 

Declined to Follow by Williams v. Colville Confederated Tribes, Colville 

C.A., April 30, 2002 

111 S.Ct. 1661 

Supreme Court of the United States 

COUNTY OF RIVERSIDE and Cois Byrd, 

Sheriff of Riverside County, Petitioners, 

v. 
Donald Lee McLAUGHLIN, et al. 

No. 89-1817. 

I 
Argued Jan. 7, 1991. 

I 
Decided May 13, 1991. 

Arrestees brought class action seeking injunctive and 
declaratory relief under § 1983 alleging that county 
violated the Fourth Amendment by failing to provide 
prompt judicial determinations of probable cause to 
persons arrested without a warrant. The United States 
District Court for the Central District of California, 
Richard A. Gadbois, Jr., J., granted class certification 
and subsequently issued preliminary injunction requiring 

· fhat all persons arrested by county without a warrant 
be provided probable cause determinations within 36 
hours of arrest, except in exigent circumstances. County 
appealed. After consolidation with a similar case against 
another county, the United States Court of Appeals for 
the Ninth Circuit, 888 F.2d 1276, affirmed. Counties 
petitioned for certiorari. The Supreme Court, Justice 
O'Connor, held that: (1) plaintiff~ had standing; (2) 
although named plaintiffs' claims were subsequently 
rendered moot by their receipt of probable cause hearings 
or their release from custody, they preserved merits of 
controversy for review by obtaining class certification; 
(3) Fourth Amendment does not compel immediate 
determination of probable cause upon completion of 
administrative steps incident to warrantless arrest; (4) 
a jurisdiction that chooses to combine probable cause 
determinations with other pretrial proceedings must do 
so as soon as is reasonably feasible, but in no event later 
than 48 hours after arrest; and (5) although county was 
entitled to combine probable cause determination with 

arraignment, it was not immune from systemic challenges 
such as instant class action, where its regular practice of 
offering combined proceedings within two days, exclusive 

©2017 

of Saturdays, Sundays or holidays, could result in delays 
exceeding permissible 48-hour period. 

Vacated and remanded. 

Justice Marshall filed dissenting opinion in which Justices 
Blackmun and Stevens joined. 

Justice Scalia filed dissenting opinion. 

Opinion on remand, 943 F.2d 36. 

West Headnotes (10) 

[l] Federal Civil Procedure 
ve,, In general;injury or interest 

At the core of the standing doctrine is the 
requirement that a plaintiff allege personal 
injury fairly traceable to the defendant's 
allegedly unlawful conduct and likely to be 
redressed by the requested relief. 

79 Cases that cite this headnote 

[2] Federal Civil Procedm-e 
ve,, Prisoners and inmates 

Named plaintiffs had standing to bring class 
action under § 1983 alleging that county 
violated the Fourth Amendment by failing 
to provide prompt judicial determinations of 
probable cause to persons arrested without a 
warrant, where, at time complaint was filed, 
plaintiffs had been arrested without warrants 
and were being held in custody without having 
received a probable cause determination, 
prompt or otherwise, as injury was, at that 
moment, capable of being redressed through 
injunctive relief. 42 U.S.C.A. § 1983; U.S.C.A. 
Const.Amend. 4. 

243 Cases that cite this headnote 

[3] · Federal Courts 
ve,, Case or controversy requirement; 

justiciability;mootness and ripeness 
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Although claims of named plaintiffs in class 

action alleging that county violated the 
Fourth Amendment by failing to provide

prompt judicial determination of probable 
cause for warrantless arrests were rendered 

moot when plaintiffs either received probable 
cause determinations or were released, 
plaintiffs preserved merits of controversy for 

review by the Supreme Court by obtaining 
class certification, as termination of class 
representative's claim does not moot claims 
of unnamed members of class; moreover, 
fact that class was not certified until after 
named plaintiffs' claims had become moot did 
not deprive Supreme Court of jurisdiction, 

since claims were so inherently transitory that 

"relation back" doctrine was applicable to 

preserve merits of case for judicial resolution. 
U.S.C.A. Const.Amend. 4. 

178 Cases that cite this headnote 

Arrest 

{J=> Presentation to magistrate, etc.; 
arraigim1ent 

Criminal Law 
~- Time for examination 

Although Fourth Amendment requires that 
persons arrested without a warrant must 
promptly be brought before a neutral 
magistrate for a judicial determination 
of probable cause, jurisdictions are not 

constitutionally compelled to provide a 

probable cause hearing immediately upon 

taking a suspect into custody and completing 
booking procedures. U.S.C.A. Const.Amend. 
4. 

261 Cases that cite this headnote 

[51 Arrest 

{J=> Presentation to magistrate, etc.; 
arraignment 

Criminal Law 
~ Time for examination 

Fourth Amendment does not impose on 
individual jurisdictions a rigid procedural 

framework for making required prompt 

© 2017 Thomson No daimto 

[6] 

determination of probable cause after a 

warrantless arrest, but allows them to choose 
to comply with requirement in different ways. 

U.S.C.A. Const.Amend. 4. 

77 Cases that cite this headnote 

Arrest 
,lp? Presentation to magistrate, etc.; 

arraignment 

Criminal Law 
,lp? Time for examination 

Fourth Amendment does not compel an 

immediate determination of probable cause 
upon completing administrative steps incident 

towarrantless arrest. U.S.C.A. Const.Amend. 
4. 

27 Cases that cite this headnote 

[7] Arrest 

[8] 

,\p? Presentation to magistrate, etc.; 
arraignment 

Criminal Law 
{J=> Time for examination 

In order to satisfy Fourth Amendment 
requirement of a prompt judicial 
determination of probable cause for a 
warrantless arrest, a jurisdiction that chooses 
to combine probable cause determinations 
with other pretrial proceedings must do 

so as soon as is reasonably feasible, 
but in no event later than 48 hours 

after arrest; providing reasonable cause 

determination within such time frame will 
generally immunize jurisdiction from systemic 
challenges. U.S.C.A. Const.Amend. 4. 

346 Cases that cite this headnote 

Arrest 
P Presentation to magistrate, etc.; 

arraignment 

Criminal Law 
P Time for examination 

Even if probable cause hearing is held within 
48 hours of a warrantless arrest, arrestee may 

U.S. Govemment Works. 2 
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establish Fourth Amendment violatioh if he 
or she can prove that his or her probable cause 

determination was delayed unreasonably; 

examples of unreasonable delay are delays 

for purpose of gathering additional evidence 
to justify arrest, delay motivated by ill will 

against arrested individual, or delay for 

delay's sake; in evaluating whether delay in 
particular case is unreasonable, courts must 
allow substantial degree of flexibility, taking 
into account practical realities of pretrial 

procedures. U.S.C.A. Const.Amend. 4. 

344 Cases that cite this headnote 

[9] Arrest 
~ Presentation to magistrate, etc.; 

arraignment 

Criminal Law 
<&""" Time for examination 

Where individual arrested without a 

warrant does not receive a probable cause 
determination within 48 hours, burden of 
proof shifts to government to demonstrate 
existence of a bona fide emergency or other 
extraordinary circumstance, which cannot 

include intervening weekends or fact that in 

a particular case it may take longer than 

48 hours after arrest to consolidate pretrial 

proceedings. U.S.C.A. Const.Amend. 4. 

321 Cases that cite this headnote 

[10] Arrest 
~ Presentation to magistrate, etc.; 

arraignment 

Criminal Law 
'I'~ Time for examination 

Although county was entitled to combine 
probable cause determination following 
warrantless arrests with arraignment it was 
not immune from systemic challenges for 
failure to afford prompt probable cause 
determinations, where county's current policy 
was to offer combined proceedings within 
two days, exclusive of Saturdays, Sundays, 
or holidays, and thus delays could exceed 

* 

48-hour period permissible under the Fourth 
Amendment. U.S.C.A. Const.Amend. 4. 

226 Cases that cite this headnote 

* **1663 Syllabus 

The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. See 
United States v. Detroit Lumber Co., 200 U.S. 321, 

337, 26 S.Ct. 282,287, 50 L.Ed. 499. 

*44 Respondent McLaughlin brought a class action 
seeking injunctive and declaratory relief under 42 U.S.C. 
§ 1983, alleging that petitioner County of Riverside 
(County) violated the holding of Gerstein v. Pugh, 420 

U.S. 103, 95 S.Ct. 854,. 43 L.Ed.2d 54, by failing to 
provide "prompt" judicial determinations of probable 

cause to persons who, like himself, were arrested without 

a warrant. The County combines such determinations 
with arraignment procedures which, under County policy, 
must be conducted within two days of arrest, excluding 
weekends and holidays. The County moved to dismiss 
the complaint, asserting that McLaughlin lacked standing 
to bring the suit because the time for providing him 

a "prompt" probable cause determination had already 

passed and he had failed to show, as required by Los 

Angeles v. Lyons, 461 U.S. 95, 103 S.Ct. 1660, 75 L.Ed.2d 
675, that he would again be subject to the allegedly 
unconstitutional conduct. The District Court never 
explicitly ruled on the motion to dismiss, but accepted 
for filing a second amended complaint-the operative 
pleading here-which named respondents James, Simon, 

and Hyde as additional individual plaintiffs and class 
representatives, and alleged that each of them had been 

arrested without a warrant, had not received a prompt 
probable cause hearing, and was still in custody. The 

court granted class certification and subsequently issued a 
preliminary injunction requiring that all persons arrested 
by the County without a warrant be provided probable 
cause determinations within 36 hours of arrest, except in 
exigent circumstances. The Court of Appeals affirmed, 
rejecting the County's Lyons -based standing **1664 
argument and ruling on the merits that the County's 
practice was not in accord with Gerstein 's promptness 

WESilAW © 2017 Thomson Reuters. No claim to odglna! U.S. Government Works, 3 
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requirement because no more than 36 hours Were needed 
to complete the administrative steps incident to arrest. 

J 

Held: 

1. Plaintiffs have Article III standing. At the time the 
second amended complaint was filed, James, Simon, and 
Hyde satisfied the standing doctrine's core requirement 
that they allege personal injury fairly traceable to the 
County's allegedly unlawful conduct and likely to be 
redressed by the requested injunction. See, e.g., Allen 

v. Wright, 468 U.S. 737, 751, 104 S.Ct. 3315, 3324, 82 
L.Ed.2d 556. Lyons, supra, distinguished. Although the 
named *45 plaintiffs' claims were subsequently rendered 
moot by their receipt of probable cause hearings or their 
release from custody, they preserved the merits of the 
controversy for this Court's review by obtaining class 
certification. See, e.g., Gerstein, 420 U.S., at 110-111, n. 
11, 95 S.Ct., at 861, n. 11. This Court is not deprived 
of jurisdiction by the fact that the class was not certified 
until after the named plaintiffs' claims became moot. Such 
claims are so inherently transitory, see, e.g., id., at 110, n. 
11, 95 S.Ct., at 861, n. 11, that the "relation back" doctrine 
is properly invoked to preserve the case's merits for judicial 
resolution, see, e.g., Swisher v. Brady, 438 U.S. 204, 213-

214, n. 11, 98 S.Ct. 2699, 2705-2706, n. 11, 57 L.Ed.2d 
705. Pp. 1666-1667. 

2. The County's current policy and practice do not 
comport fully with Gerstein 's requirement of a "prompt" 
probable cause determination. Pp. 1667-1671. 

(a) Contrary to the Court of Appeals' construction, 
Gerstein implicitly recognized that the Fourth 
Amendment does not compel an immediate determination 
of probable cause upon completion of the administrative 
steps incident to arrest. In requiring that persons arrested 
without a warrant "promptly" be brought before a neutral 
magistrate for such a determination, 420 U.S., at 114, 125, 
95 S.Ct., at 863, 868, Gerstein struck a balance between the 
rights of individuals and the realities of law enforcement. 
Id., at 113, 95 S.Ct., at 862. Gerstein makes clear that the 
Constitution does not impose on individual jurisdictions 
a rigid procedural framework for making the required 
determination, but allows them to choose to comply in 
different ways. Id., at 123, 95 S.Ct., at 867. In contrast, the 

Court of Appeals' approach permits no flexibility and is in 
error. Pp. 1667-1669. 

(b) In order to satisfy Gerstein 's promptness requirement, 
a jurisdiction that chooses to combine probable cause 
determinations with other pretrial proceedings must 
do so as soon as is reasonably feasible, but in no 
event later than 48 hours after arrest. Providing a 
probable cause determination within that timeframe 
will, as a general matter, i111111unize such a jurisdiction 
from systemic challenges. Although a hearing within 
48 hours may nonetheless violate Gerstein if the 
arrested individual can prove that his or her probable 
cause determination was delayed unreasonably, courts 
evaluating the reasonableness of a delay must allow 
a substantial degree of flexibility, taking into account 
the practical realities of pretrial procedures. Where an 
arrested individual does not receive a probable cause 
determination within 48 hours, the burden of proof shifts 
to the government to demonstrate the existence of a 
bona fide emergency or other extraordinary circumstance, 
which cannot include intervening weekends or the fact 
that in a particular case it may take longer to consolidate 
pretrial proceedings. Pp. 1669-1671. 

(c) Although the County is entitled to combine probable 
cause determinations with arraignments, it is not immune 
from systemic challenges *46 such as this class action. Its 
regular practice exceeds the constitutionally permissible 
48-hour period because persons arrested on Thursdays 
may have to wait until the following Monday before 
receiving a **1665 probable cause determination, and 
the delay is even longer if there is an intervening holiday. 
Moreover, the lower courts, on remand, must determine 
whether the County's practice as to arrests that occur early 
in the week-whereby arraignments usually take place on 
the last day possible-is supported by legitimate reasons 
or constitutes delay for delay's sake. P. 1671. 

888 F.2d 1276 (CA 9, 1989), vacated and remanded. 

O'CONNOR, J., delivered the opinion of the Court, in 
which REHNQUIST, C.J., and WHITE, KENNEDY, 
and SOUTER, JJ., joined. MARSHALL, J., filed 
a dissenting opinion, in which BLACKMUN and 
STEVENS, JJ., joined, post, p. 1671. SCALIA, J., filed a 
dissenting opinion,post, p. 1671. 
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Opinion 

*47 Justice O'CONNOR delivered the opinion of the 
Court. 

In Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d 
54 (1975), this Court held that the Fourth Amendment 
requires a prompt judicial determination of probable 
cause as a prerequisite to an extended pretrial detention 
following a warrantless arrest. This case requires us to 
define what is "prompt" under Gerstein. 

I 

This is a class action brought under 42 U.S.C. § 

1983 challenging the manner in which the County of 
Riverside, California (County), provides probable cause 
detern1inations to persons arrested without a warrant. At 
issue is the County's policy of combining probable cause 
determinations with its arraignment procedures. Under 
County policy, which tracks closely the provisions of 
Cal.Penal Code Ann. § 825 (West 1985), arraignments 
must be conducted without unnecessary delay and, in any 
event, within two days of arrest. This 2-day requirement 
excludes from computation weekends and holidays. Thus, 
an individual arrested without a warrant late in the week 
may in some cases be held for as long as five days 
before receiving a probable cause determination. Over the 
Thanksgiving holiday, a 7-day delay is possible. 

The parties dispute whether the combined probable cause/ 
arraignment procedure is available to all warrantless 
arrestees. Testimony by Riverside County District 
Attorney Grover Trask suggests that individuals arrested 
without *48 warrants for felonies do not receive 
a probable cause determination until the preliminary 
hearing, which may not occur until 10 days after 
arraignment. 2 App. 298-299. Before this Court, however, 
the County represents that its policy is to provide probable 
cause determinations at arraignment for all persons 
arrested without a warrant, regardless of the nature of the 
charges against them. Ibid. See also Tr. of Oral Arg. 13. 
We need not resolve the factual inconsistency here. For 
present purposes, we accept the County's representation. 
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In August 1987, Donald Lee McLaughli11 filed a 
complaint in the United States District Court for 
the Central District of California, seeking· injunctive 
and declaratory relief on behalf of himself and " 
'all others similarly situated.' " The complaint alleged 
that McLaughlin was then currently incarcerated in 
the Riverside County Jail and had not received a 
probable cause determination. He requested " 'an 
order and judgment requiring that the defendants and 
the County of Riverside provide in-custody arrestees, 
arrested without warrants, prompt probable cause, bail 
and arraignment hearings.' " Pet. for Cert. 6. Shortly 
thereafter, McLaughlin moved for class certification. The 
County moved to dismiss the complaint, asserting that 
McLaughlin lacked standing to bring the suit because 
he had failed to show, as required by Los Angeles v. 
Lyons, 461 U.S. 95, 103 S.Ct. 1660, 75 L.Ed.2d 675 (1983), 
that he **1666 would again be subject to the allegedly 
unconstitutional conduct-i.e., a warrantless detention 
without a probable cause determination. 

In light of the pending motion to dismiss, the District 
Court continued the hearing on the motion to certify the 
class. Various papers were submitted; then, in July 1988, 
the District Court accepted for filing a second amended 
complaint, which is the operative pleading here. From the 
record it appears that the District Court never explicitly 
ruled on defendants' motion to dismiss, but rather took it 
off the court's calendar in August 1988. 

*49 The second amended complaint named three 
additional plaintiffs-Johnny E. James, Diana Ray 
Simon, and Michael Scott Hyde-individually and as 
class representatives. The amended complaint alleged that 
each of the named plaintiffs had been arrested without 
a warrant, had received neither a prompt probable cause 
nor a bail hearing, and was still in custody. 1 App. 
3. In November 1988, the District Court certified a 
class comprising "all present and future prisoners in the 
Riverside County Jail including those pretrial detainees 
arrested without warrants and held in the Riverside 
County Jail from August 1, 1987 to the present, and all 
such future detainees who have been or may be denied 
prompt probable cause, bail or arraignment hearings." 1 
App. 7. 

In March 1989, plaintiffs asked the District Court to 
issue a preliminary injunction requiring the County to 
provide all persons arrested without a warrant a judicial 

determination of probable cause within 36 hours of arrest. 
1 App. 21. The District Court issued the injunction, 
holding that the County's existing practice violated 
this Court's decision in Gerstein. Without discussion, 
the District Court adopted a rule that the County 
provide probable cause determinations within 36 hours 
of arrest, except in exigent circumstances. The court 
"retained jurisdiction indefinitely" to ensure that the 
County established new procedures that complied with the 
injunction. 2 App. 333-334. 

The United States Court of Appeals for the Ninth 
Circuit consolidated this case with another challenging 
an identical preliminary injunction issued against the 
County of San Bernardino. See McGregor v. County of 
San Bernardino, decided with McLaughlin v. County of 
Riverside, 888 F.2d 1276 (1989). 

On November 8, 1989, the Court of Appeals affirmed 
the order granting the preliminary injunction against 
Riverside County. One aspect of the injunction against 
San Bernardino County was reversed by the Court of 
Appeals; that determination is not before us. 

*50 The Court of Appeals rejected Riverside County's 
Lyons -based standing argument, holding that the named 
plaintiffs had Article III standing to bring the class 
action for injunctive relief. 888 F.2d, at 1277. It 
reasoned that, at the time plaintiffs filed their complaint, 
they were in custody and suffering injury as a result 
of defendants' allegedly unconstitutional action. The 
court then proceeded to the merits and determined 
that the County's policy of providing probable cause 
determinations at arraignment within 48 hours was "not 
in accord with Gerstein 's requirement of a determination 
'promptly after arrest' " because no more than 36 hours 
were needed "to complete the administrative steps incident 
to arrest." Id., at 1278. 

The Ninth Circuit thus joined the Fourth and Seventh 
Circuits in interpreting Gerstein as requiring a probable 
cause determination immediately following completion of 
the administrative procedures incident to arrest. Llaguno 
v. Mingey, 763 F.2d 1560, 1567-1568 (CA7 1985) (en 
bane); Fisher v. Washington Metropolitan Area Transit 
Authority, 690 F.2d 1133, 1139-1141 (CA4 1982). By 
contrast, the Second Circuit understands Gerstein to 
"stres[s] the need for flexibility" and to permit States 
to combine probable cause determinations with other 

© 20i 7 Thomson Reuters. No daim to original U.S. Govemment Works. 
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pretrial proceedings. **1667 Williams v. Wai·d, 845 F.2d 
374, 386 (1988), cert. denied, 488 U.S. 1020, 109 S.Ct. 818, 
102 L.Ed.2d 807 (1989). We granted certiorari to resolve 
this conflict among the Circuits as to what constitutes a 
"prompt" probable cause determination under Gerstein. 

II 

As an initial matter, the County renews its claim that 
plaintiffs lack standing. It explains that the main thrust 
of plaintiffs' suit is that they are entitled to "prompt" 
probable cause determinations and insists that this is, by 
definition, a time-limited violation. Once sufficient time 
has passed, the County argues, the constitutional violation 
is complete because a probable cause determination made 
after that point *51 would no longer be "prompt." Thus, 
at least as to the named plaintiffs, there is no standing 
because it is too late for them to receive a prompt hearing 
and, under Lyons, they cannot show that they are likely to 
be subjected again to the unconstitutional conduct. 

[11 [21 We reject the County's argument. At the core of 
the standing doctrine is the requirement that a plaintiff 
"allege personal injury fairly traceable to the defendant's 
allegedly unlawful conduct and likely to be redressed 
by the requested relief." Allen v. Wright, 468 U.S. 737, 
751, 104 S.Ct. 3315, 3324, 82 L.Ed.2d 556 (1984), citing 
Valley Forge Christian College v. Americans United for 

Separation of Church and State, Inc., 454 U.S. 464, 472, 
102 S.Ct. 752, 758, 70 L.Ed.2d 700 (1982). The County 
does not dispute that, at the time the second amended 
complaint was filed, plaintiffs James, Simon, and Hyde 
had been arrested without warrants and were being held 
in custody without having received a probable cause 
determination, prompt or otherwise. Plaintiffs alleged in 
their complaint that they were suffering a direct and 
current injury as a result of this detention, and would 
continue to suffer that injury until they received the 
probable cause determination to which they were entitled. 
Plainly, plaintiffs' injury was at that moment capable of 
being redressed through injunctive relief. The County's 
argument that the constitutional violation had already 
been "completed" relies on a crabbed reading of the 
complaint. This case is easily distinguished from Lyons, 
in which the constitutionally objectionable practice ceased 
altogether before the plaintiff filed his complaint. 

[31 It is true, of course, that the claims of the named 
plaintiffs have since been rendered moot; eventually, they 
either received probable cause determinations or were 
released. Our cases leave no doubt, however, that by 
obtaining class certification, plaintiffs preserved the merits 
of the controversy for our review. In factually similar 
cases we have held that "the termination of a class 
representative's claim does not moot the claims of the 
unnamed members of the class." See, e.g., *52 Gerstein, 

420 U.S., at 110-111, n. 11, 95 S.Ct., at 861, n. 11, citing 
Sosna v. Iowa, 419 U.S. 393, 95 S.Ct. 553, 42 L.Ed.2d 532 
(1975); Schall v. Martin, 467 U.S. 253, 256, n. 3, 104 S.Ct. 
2403, 2405, n. 3, 81 L.Ed.2d 207 (1984). That the class 
was not certified until after the named plaintiffs' claims 
had become moot does not deprive us of jurisdiction. 
We recognized in Gerstein that "[s]ome claims are so 
inherently transitory that the trial court will not have even 
enough time to rule on a motion for class certification 
before the proposed representative's individual interest 
expires." United States Parole Comm'n v. Geraghty, 445 
U.S. 388,399, 100 S.Ct. 1202, 1210, 63 L.Ed.2d 479 (1980), 
citing Gerstein, supra, 420 U.S., at 110, n. 11, 95 S.Ct., 
at 861, n. 11. In such cases, the "relation back" doctrine 
is properly invoked to preserve the merits of the case for 
judicial resolution. See Swisher v. Brady, 438 U.S. 204, 
213-214, n. 11, 98 S.Ct. 2699, 2705 n. 11, 57 L.Ed.2d 705 
(1978); Sosna, supra, 419 U.S., at 402, n. 11, 95 S.Ct., at 
559, n. 11. Accordingly, we proceed to the merits. 

III 

A 

In Gerstein, this Court held unconstitutional Florida 
procedures under which persons **1668 arrested without 
a warrant could remain in police custody for 30 days or 
more without a judicial determination of probable cause. 
In reaching this conclusion we attempted to reconcile 
important competing interests. On the one hand, States 
have a strong interest in protecting public safety by taking 
into custody those persons who are reasonably suspected 
of having engaged in criminal activity, even where there 
has been no opportunity for a prior judicial determination 
of probable cause. 420 U.S., at 112, 95 S.Ct., at 862. On 
the other hand, prolonged detention based on incorrect 
or unfounded suspicion may unjustly "imperil [ a] suspect's 
job, interrupt his source of income, and impair his family 
relationships." Id., at 114, 95 S.Ct., at 863. We sought 
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to balance these competing concerns by holding that 
States "must provide a fair and reliable determination of 
probable cause as a condition for any significant pretrial 
restraint of liberty, and this determination must be made 
by a judicial officer either before or promptly after arrest." 
Id, at 125, 95 S.Ct., at 868-869 (emphasis added). 

[4] *53 The Court thus established a "practical 
compromise" between the rights of individuals and the 
realities of law enforcement. Id., at 113, 95 S.Ct., at 
863. Under Gerstein, warrantless arrests are permitted 
but persons arrested without a warrant must promptly 
be brought before a neutral magistrate for a judicial 
determination of probable cause. Id., at 114, 95 S.Ct., at 
863. Significantly, the Court stopped short of holding that 
jurisdictions were constitutionally compelled to provide 
a probable cause hearing immediately upon taking a 
suspect into custody and completing booking procedures. 
We acknowledged the burden that proliferation of 
pretrial proceedings places on the criminal justice system 
and recognized that the interests of everyone involved, 
including those persons who are arrested, might be 
disserved by introducing further procedural complexity 
into an already intricate system. Id .. at 119-123, 95 S.Ct., 
at 865-868. Accordingly, we left it to the individual States 
to integrate prompt probable cause determinations into 
their differing systems of pretrial procedures. Id., at 123-
124, 95 S.Ct., at 867-868. 

[51 In so doing, we gave proper deference to the demands 
of federalism. We recognized that "state systems of 
criminal procedure vary widely" in the nature and number 
of pretrial procedures they provide, and we noted that 
there is no single "preferred" approach. Id., at 123, 95 
S.Ct., at 868. We explained further that "flexibility and 
experimentation by the States" with respect to integrating 
probable cause determinations was desirable and that 
each State should settle upon an approach "to accord 
with [the] State's pretrial procedure viewed as a whole." 
Ibid. Our purpose in Gerstein was tci make clear that 
the Fourth Amendment requires every State to provide 
prompt determinations of probable cause, but that the 
Constitution does not impose on the States a rigid 
procedural framework. Rather, individual States may 
choose to comply in different ways. 

[6] Inherent in Gerstein 's invitation to the States 
to experiment and adapt was the recognition that the 
Fourth Amendment does not compel an immediate 

determination of probable *54 cause upon completing 
the administrative steps incident to arrest. Plainly, if a 
probable cause hearing is constitutionally compelled the 
moment a suspect is finished being "booked," there is 
no room whatsoever for "flexibility and experimentation 
by the States." Ibid. Incorporating probable cause 
determinations "into the procedure for setting bail 
or fixing other conditions of pretrial release"-which 
Gerstein explicitly contemplated, id., at 124, 95 S.Ct., at 
868-would be impossible. Waiting even a few hours so 
that a bail hearing or arraignment could take place at 
the same time as the probable cause determination would 
amount to a constitutional violation. Clearly, Gerstein is 
not that inflexible. 

**1669 Notwithstanding Gerstein 's discussion of 
flexibility, the Court of Appeals for the Ninth Circuit 
held that no flexibility was permitted. It construed 
Gerstein as "requir[ing] a probable cause determination 
to be made as soon as the administrative steps incident 

to arrest were completed, and that such steps should 
require only a brief period." 888 F.2d, at 1278 (emphasis 
added) (internal quotation marks omitted). This same 
reading is advanced by the dissents. See post, at 1671 
(opinion of MARSHALL, J.); post at 1672-1673, 1674 
(opinion of SCALIA, J.). The foregoing discussion readily 
demonstrates the error of this approach. Gerstein held 
that probable cause determinations must be prompt
not immediate. The Court explained that "flexibility and 
experimentation" were "desirab[le]"; that "[t]here is no 
single preferred pretrial procedure"; and that "the nature 
of the probable cause determination usually will be shaped 
to accord with a State's pretrial procedure viewed as a 
whole." 420 U.S., at 123, 95 S.Ct., at 868. The Court of 
Appeals and Justice SCALIA disregard these statements, 
relying instead on selective quotations from the Court's 
opinion. As we have explained, Gerstein struck a balance 
between competing interests; a proper understanding of 
the decision is possible only if one takes into account both 
sides of the equation: 

Justice SCALIA claims to find support for his approach 
in the common law. He points to several statements from 
the *55 early 1800's to the effect that an arresting officer 
must bring a person arrested without a warrant before a 
judicial officer " 'as soon as he reasonably can.' " Post, 
at 1672 (emphasis in original). This vague admonition 
offers no more support for the dissent's inflexible standard 
than does Gerstein 's statement that a hearing follow 
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"promptly after arrest." 420 U.S., at 125, 95 S.Ct., at 869. 
As mentioned at the outset, the question before us today is 
what is "prompt" under Gerstezi1. We answer that question 
by recognizing that Gerstein struck a balance between 
competing interests. 

B 

Given that Gerstein permits jurisdictions to incorporate 
probable cause determinations into other pretrial 
procedures, some delays are inevitable. For example, 
where, as in Riverside County, the probable cause 
determination is combined with arraignment, there will 
be delays caused by paperwork and logistical problems. 
Records will have to be reviewed, charging documents 
drafted, appearance of counsel arranged, and appropriate 
bail determined. On weekends, when the number of 
arrests is often higher and available resources tend to be 
limited, arraignments may get pushed back even further. 
In our view, the Fourth Amendment permits a reasonable 
postponement of a probable cause detem1ination while 
the police cope with the everyday problems of processing 
suspects through an overly burdened criminal justice 
system. 

But flexibility has its limits; Gerstein is not a blank 
check. A State has no legitimate interest in detaining 
for extended periods individuals who have been arrested 
without probable cause. The Court recognized in Gerstein 

that a person arrested without a warrant is entitled to a 
fair and reliable determination of probable cause and that 
this detennination must be made promptly. 

Unfortunately, as lower court decisions applying Gerstein 

have demonstrated, it is not enough to say that probable 
*56 cause determinations must be "prompt." This vague 

standard simply has not provided sufficient guidance. 
Instead, it has led to a flurry of systemic challenges to 
city and county practices, putting federal judges in the 
role of making legislative judgments and overseeing local 
jailhouse operations. See, e.g., .McGregor v. County of 

San Bernardino, decided with McLaughlin v. County of 

Riverside, 888 F.2d 1276 (CA9 1989); Scott v. Gates, Civ. 
No. 84-8647 (CD Cal., Oct. 3, 1988); see also Bernard v. 
Palo Alto, 699 F.2d 1023 (CA9 1983); Sanders v. Houston, 

543 F.Supp. 694 (SD Tex.1982), affd, **1670 741 F.2d 
1379 (CA5 1984); Lively v. Cullinane, 451 F.Supp. 1000 
(DC 1978). 

[7] Our task in this case is to articulate more clearly 
the boundaries of what is permissible under the Fourth 
Amendment. Although we hesitate to announce that 
the Constitution compels a specific time limit, it is 
important to provide some degree of certainty so that 
States and counties may establish procedures with 
confidence that they fall within constitutional bounds. 
Taking into account the competing interests articulated 
in Gerstein, we believe· that a jurisdiction that provides 
judicial determinations of probable cause within 48 hours 
of arrest will, as a general matter, comply with the 
promptness requirement of Gerstein. For this reason, such 
jurisdictions will be immune from systemic challenges. 

[8] This is not to say that the probable cause 
determination in a particular case passes constitutional 
muster simply because it is provided within 48 hours. 
Such a hearing may nonetheless violate Gerstein if the 
arrested individual can prove that his or her probable 
cause determination was delayed unreasonably. Examples 
of unreasonable delay are delays for the purpose of 
gathering additional evidence to justify the arrest, a delay 
motivated by ill will against the arrested individual, or 
delay for delay's sake. In evaluating whether the delay 
in a particular case is unreasonable, however, courts 
must allow a substantial degree of flexibility. Courts 
cannot ignore the *57 often unavoidable delays in 
transporting arrested persons from one facility to another, 
handling late-night bookings where no magistrate is 
readily available, obtaining the presence of an arresting 
officer who may be busy processing other suspects or 

securing the premises of an arrest, and other practical 
realities. 

[9] Where an arrested individual does not receive 
a probable cause determination within 48 hours, the 
calculus changes. In such a case, the arrested individual 
does not bear the burden of proving an unreasonable 
delay. Rather, the burden shifts to the government to 
demonstrate the existence of a bona fide emergency or 
other extraordinary circumstance. The fact that in a 
particular case it may take longer than 48 hours to 
consolidate pretrial proceedings does not qualify as an 
extraordinary circumstance. Nor, for that matter, do 
intervening weekends. A jurisdiction that chooses to offer 
combined proceedings must do so as soon as is reasonably 
feasible, but in no event later than 48 hours after arrest. 
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Justice SCALIA urges that 24 hours is a more 
appropriate outer boundary for providing probable cause 
determinations. See post, at 9. In arguing that any 
delay in probable cause hearings beyond completing the 
administrative steps incident to arrest and arranging for 
a magistrate is unconstitutional, Justice SCALIA, in 
effect, adopts the view of the Court of Appeals. Yet he 
ignores entirely the Court of Appeals' determination of 
the time required to complete those procedures. That 
court, better situated than this one, concluded that it 
takes 36 hours to process arrested persons in Riverside 
County. 888 F.2d, at 1278. In advocating a 24--hour 
rule, Justice SCALIA would compel Riverside County 
-and countless others across the Nation-to speed up 
its criminal justice mechanisms substantially, presumably 
by allotting local tax dollars to hire additional police 
officers and magistrates. There may be times when the 
Constitution compels such direct interference with local 
control, but this is not one. As we have explained, Gerstein 

clearly contemplated a reasonable *58 accommodation 
between legitimate competing concerns. We do no more 
than recognize that such accommodation can take place 
without rumling afoul of the Fourth Amendment. 

Everyone agrees that the police should make every 
attempt to minimize the time a presumptively innocent 
individual spends in jail. One way to do so is to 
provide a judicial determination · of probable cause 
immediately upon completing the administrative steps 
incident **1671 to arrest--i. e., as soon as the suspect has 
been booked, photographed, and fingerprinted. As Justice 
SCALIA explains, several States, laudably, have adopted 
this approach. The Constitution does not compel so rigid 
a schedule, however. Under Gerstein, jurisdictions may 
choose to combine probable cause determinations with 
other pretrial proceedings, so long as they do so promptly. 
This necessarily means that only certain proceedings are 
candidates for combination. Only those proceedings that 
arise very early in the pretrial process-such as bail 
hearings and arraignments-may be chosen. Even then, 
every effort must be made to expedite the combined 
proceedings. See 420 U.S., at 124, 95 S.Ct., at 868. 

IV 

[101 For the reasons we have articulated, we conclude 
that Riverside County is entitled to combine probable 
cause determinations with arraignments. The record 

indicates, however, that the County's current policy and 
. practice do not comport fully with the principles we have 
outlined. The County's current policy is to offer combined 
proceedings within two days, exclusive of Saturdays, 
Sundays, or holidays. As a result, persons arrested on 
Thursdays may have to wait until the following Monday 
before they receive a probable cause determination. The 
delay is even longer if there is an intervening holiday. 
Thus, the County's regular practice exceeds the 48-
hour period we deem constitutionally *59 pern1issible, 
meaning that the County is not immune from systemic 
challenges, such as this class action. 

As to arrests that occur early in the week, the County's 
practice is that "arraignment[s] usually tak[e] place on 
the last day" possible. 1 App. 82. There may well be 
legitimate reasons for this practice; alternatively, this may 
constitute delay for delay's sake. We leave it to the Court 
of Appeals and the District Court, on remand, to make 
this determination. 

The judgment of the Court of Appeals is vacated, and the 
case is remanded for further proceedings consistent with 
this opinion. 

It is so ordered. 

Justice MARSHALL, with whom Justice BLACKMUN 
and Justice STEVENS join, dissenting. 
In Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 
L.Ed.2d 54 (1975), this Court held that an individual 
detained following a warrantless arrest is entitled to a 
"prompt" judicial determination of probable cause as a 
prerequisite to any further restraint on his liberty. See 
id., at 114--116, 125, 95 S.Ct., at 863-864, 868. I agree 
with Justice SCALIA that a probable-cause hearing is 
sufficiently "prompt" under Gerstein only when provided 
in1mediately upon completion of the "administrative steps 
incident to arrest," id., at 114, 95 S.Ct., at 863. See post, 

at 1673. Because the Court of Appeals correctly held 
that the County of Riverside must provide probable-cause 
hearings as soon as it completes the administrative steps 
incident to arrest, see 888 F.2d 1276, 1278 (CA9 1989), 
I would affirm the judgment of the Court of Appeals. 
Accordingly, I dissent. 

Justice SCALIA, dissenting. 
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The story is told of the elderly judge who, looking back 
over a long career, observes with satisfaction that "when 

I was young, I probably let stand some convictions 
that should have been overturned, and when I was old, 

I probably set aside some that should have stood; so 
overall, justice was *60 done." I sometimes think that 

is an appropriate analog to this Court's constitutional 

jurisprudence, which. alternately creates rights that the 
Constitution does not contain and denies rights that it 

does. Compare Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 
35 L.Ed.2d 147 (1973) (right to abortion does exist), with 

Maryland v. Craig, 497 U.S. 836, 110 S.Ct. 3157, 111 
L.Ed.2d 666 (1990) (right to be confronted with witnesses, 
U.S. Const.Arndt. 6, does not). Thinking that neither 
**1672 the one course nor the other is correct, nor the 

two combined, I dissent from today's decision, which 
eliminates a very old right indeed. 

I 

The Court views the task before it as one of "balanc[ing] 
[the] competing concerns" of "protecting public safety," 
on the one hand, and avoiding "prolonged detention 

based on incorrect or unfounded suspicion," on the 

other hand, ante, at 1668. It purports to reaffirm the " 

'practical compromise' " between these concerns struck in 

Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d 
54 (1975), ante, at 1668. There is assuredly room for 
such an approach in resolving novel questions of search 
and seizure under the "reasonableness" standard that 
the Fourth Amendment sets forth. But not, I think, in 
resolving those questions on which a clear answer already 

existed in 1791 and.has been generally adhered to by the 

traditions of our society ever since. As to those matters, 
the "balance" has already been struck, the "practical 

compromise" reached-and it is the function of the Bill 
of Rights to preserve that judgment, not only against the 
changing views of Presidents and Members of Congress, 
but also against the changing views of Justices whom 
Presidents appoint and Members of Congress confirm to 
this Court.· 

The issue before us today is of precisely that sort. As 
we have recently had occasion to explain, the Fourth 
Amendment's prohibition of "unreasonable seizures," 
insofar as it applies to seizure of the person, preserves for 
our citizens the traditional protections against unlawful 
arrest afforded by the common law. See *61 California 

v. Hodari D., 499 U.S. 621, 111 S.Ct. 1547, 113 L.Ed.2d 

690 (1991 ). One of those-one of the most important of 
those-was that a person arresting a suspect without a 

warrant must deliver the arrestee to a magistrate "as soon 
as he reasonably can." 2 M. Hale, Pleas of the Crown 
95, n. 13 (1st Am. ed. 1847). See also 4 W. Blackstone, 

Commentaries * 289, * 293; Wright v. Court, 107 Eng.Rep. 
1182 (K. B. 1825) ("[I]t is the duty of a person arresting 

any one on suspicion of felony to take him before a justice 
as soon as he reasonably can"); 1 R. Bum, Justice of 
the Peace 276-277 (1837) ("When a constable arrests a 

party for treason or felony, he must take him before a 
magistrate to be examined as soon as he reasonably can") 
(emphasis omitted). The practice in the United States was 
the same. See e.g., 5 Am.Jur.2d, Arrest, §§ 76, 77 (1962); 
Venable v. Huddy, 77 N.J.L. 351, 72 A. 10, 11 (1909); 

Atchison, T & S.F.R. Co. v. Hinsdell, 76 Kan. 74, 76, 90 

P. 800, 801 (1907); Ocean S.S. Co. v. Williams, 69 Ga. 
251, 262 (1883); Johnson v. Mayor and City Council of 

Americus, 46 Ga. 80, 86-87 (1872); Low v. Evans, 16 Ind. 
486,489 (1861); Tubbs v. Tukey, 57 Mass. 438, 440 (1849) 
(warrant); Perkins, The Law of Arrest, 25 Iowa L.Rev. 
201, 254 (1940). Cf. Pepper v. Mayes, 81 Ky. 673 (1884). It 
was clear, moreover, that the only element bearing upon 

the reasonableness of delay was not such circumstances 

as the pressing need to conduct further investigation, but 

the arresting officer's ability, once the prisoner had been 
secured, to reach a magistrate who could issue the needed 
warrant for further detention. 5 Am.Jur.2d, Arrest, supra, 
§§ 76, 77 (1962); 1 Restatement of Torts § 134, Comment 
b (1934); Keefe v. Hart, 213 Mass. 476, 482, 100 N.E. 558, 
559 (1913); Leger v. Warren, 62 Ohio St. 500, 57 N.E. 506, 
508 (1900); Burk v. Howley, 179 Pa. 539, 551, 36 A. 327, 

329 (1897); Kirk & Son v. Garrett, 84 Md. 383, 405, 35 

A. 1089, 1091 (1896); Simmons v. Vandyke, 138 Ind. 380, 
384, 37 N.E. 973, 974 (1894) (dictum); Ocean S.S. Co. v. 
Williams, supra, at 263; Hayes v. Mitchell, 69 Ala. 452,455 
(1881); Kenerson v. Bacon, 41 Vt. 573, 577 (1869); *62 
Green v. Kennedy, 48 N.Y. 653, 654 (1871); Schneider v. 
Mclane, 3 Keyes 568 (NY App. 1867); Annot., 51 L.R.A. 
216 (1901). Cf. Wheeler v. Nesbitt, 24 How. 544, 552, 16 
L.Ed. 765 (1860). Any detention beyond the period within 
which a warrant could have been obtained rendered the 

officer liable for false imprisonment. See, e.g., **1673 
Twilley v. Perkins, 77 Md. 252, 265, 26 A. 286, 289 (1893); 
Wiggins v. Norton, 83 Ga. 148, 152, 9 S.E. 607, 608-609 
(1889); Brock v. Stimson, 108 Mass. 520 (1871); Annot., 98 

A.L.R.2d 966 (1964). 1 
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i The Court dismisses reliance upon the common law 
on the ground that its "vague admonition" to the 
effect that "an arresting officer must bring a person 
arrested without a warrant before a judicial officer 'as 
soon as he reasonably can'" provides no more support 
than does Gerstein v. Pugh's, 420 U.S. 103, 95 S.Ct. 
854, 43 L.Ecl2d 54 (1975), "promptly after arrest" 
language for the "inflexible standard" that I propose. 
Ante, at 1669. This response totally confuses the 
present portion of my opinion, which addresses the 
constitutionally permissible reasons for delay, with 
Part II below, which addresses (no more inflexibly, I 
may say, than the Court's 48-hour rule) the question 
of an outer time limit. The latter-how much time, 
given the fimctions the officer is permitted to complete 

beforehand, consitutes "as soon as he reasonably 
can" or "promptly after arrest"-is obviously a 
function not of the common law but of helicopters 
and telephones. But what those delay-legitimating 
functions are-whether, for example, they include 
further investigation of the alleged crime or (as the 
Court says) "mixing" the probable-cause hearing 
with other proceedings-is assuredly governed by the 
common law, whose admonition on the point is not 
at all "vague": Only the function of arranging for the 
magistrate qualifies. The Court really has no response 
to this. It simply rescinds the common-law guarantee. 

We discussed and relied upon this common-law 
understanding in Gerstein, see 420 U.S., at 114--116, 95 
S.Ct., at 863-864, holding that the period of warrantless 
detention must be limited to the time necessary to 
complete the arrest and obtain the magistrate's review. 

"[A] policeman's on-the-scene 
assessment of probable cause 
provides legal justification for 
arresting a person suspected of 
crime, and for a brief period of 

detention to take the administrative 

steps incident to arrest. Once the 

suspect is in custody . . . the reasons 
that justify dispensing *63 with 
the magistrate's neutral judgment 
evaporate." Id., at 113-114, 95 S.Ct., 
at 863 (emphasis added). 

We said that "the Fourth Amendment requires a judicial 
determination of probable cause as a prerequisite to 
extended restraint of liberty," id, at 114, 95 S.Ct., at 
863, "either before or promptly after arrest," id., at 125, 
95 S.Ct., at 869. Though how "promptly" we did not 

say, it was plain enough that the requirement left no 
room for intentional delay unrelated to the completion 
of "the administrative steps incident to arrest." Plain 
enough, at least, that all but one federal court considering 
the question understood Gerstein that way. See, e.g., 

Gramenos v. Jewel Companies, Inc., 797 F.2d 432, 437 
(CA7 1986), cert. denied, 481 U.S. 1028, 107 S.Ct. 1952, 
95 L.Ed.2d 525 (1987); Bernard v. Palo Alto, 699 F.2d 
1023, 1025 (CA9 1983) (per curiam); Fisher v. Washington 

Metropolitan Area Transit Authority, 690 F.2d 1133, 1140 
(CA4 1982); Mabry v. County of Kalamazoo, 626 F.Supp. 
912, 914 (WD Mich_.1986); Sanders v. Houston, 543 
F.Supp. 694, 699-701 (SD Tex.1982), aff'd, 741 F.2d 1379 
(CA5 1984); Lively v. Cullinane, 451 F.Supp. 1000, 1004 
(DC 1978). See also People ex rel. Maxian v. Brown, 164 
App.Div.2d 56, 62-64, 561 N.Y.S.2d 418, 421-422 (1990), 
aff'd, 77 N.Y.2d 422, 568 N.Y.S.2d 575, 570 N.E.2d 
223 (1991); Note, Williams v. Ward· Compromising 
the Constitutional Right to Prompt Determination of 
Probable Cause Upon Arrest, 74 Minn.L.Rev. 196, 204 
(1989). But see Williams v. Ward, 845 F.2d 374 (CA2 
1988), cert. denied, 488 U.S. 1020, 109 S.Ct. 818, 102 
L.Ed.2d 807 (1989). 

Today, however, the Court discerns something quite 
different in Gerstein. It finds that the plain statements set 
forth above (not to mention the common-law tradition of 
liberty upon which they were based) were trumped by the 
implication of a later dictum in the case which, according 
to the Court, manifests a "recognition that the Fourth 

Amendment does not compel an immediate determination 
of probable cause upon completing the administrative 
steps incident to arrest." Ante, at 1668 (emphasis added). 
Of course Gerstein did not say, nor do I contend, **1674 
that an "immediate" determination *64 is required. 
But what the Court today means by "not immediate" 
is that the delay can be attributable to something other 
than completing the administrative steps incident to 
arrest and arranging for the magistrate-namely, to the 
administrative convenience of combining the probable
cause determination with other state proceedings. The 
result, we learn later in the opinion, is that what Gerstein 
meant by "a brief period of detention to take the 
administrative steps incident to arrest" is two full days. I 
think it is clear that the case neither said nor meant any 
such thing. 
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Since the Court's opinion hangs so much up6i1 Gerstein, 

it is worth quoting the allegedly relevant passage in its 
entirety. 

"Although we conclude that the Constitution does 
not require an adversary determination of probable 
cause, we recognize that state systems of criminal 
procedure vary widely. There is no single preferred 
pretrial procedure, and the nature of the probable cause 
determination usually will be shaped to accord with 

a State's pretrial procedure yiewed as a whole. While 
we limit our holding to the precise requirement of the 
Fourth Amendment, we recognize the desirability of 
flexibility and experimentation by the States. It may 
be found desirable, for example, to make the probable 
cause determination at the suspect's first appearance 
before ajudiciai officer, ... or the determination may be 
incorporated into the procedure for setting bail or fixing 
other conditions of pretrial release. In some States, 
existing procedures may satisfy the requirement of the 
Fourth Amendment. Others may require only minor 
adjustment, such as acceleration of existing preliminary 
hearings. Current proposals for criminal procedure 
reform suggest other ways of testing probable cause 
for detention. Whatever procedure a State may adopt, 
it must provide a fair and reliable determination of 
probable cause as a condition for any significant pretrial 

restraint of liberty, and this *65 determination must 
be made by a judicial officer either before or promptly 

after arrest." 420 U.S., at 123-125, 95 S.Ct., at 868-869 
(footnotes omitted; emphasis added). 

The Court's holding today re~ts upon the statement 
that "we recognize the desirability of flexibility and 
experimentation." But in its context that statement plainly 
refers to the nature of the hearing and not to its 
timing. That the timing is a given and a constant is 
plain from the italicized phrases, especially that which 
concludes the relevant passage. The timing is specifically 
addressed in the previously quoted passage of the opinion, 
which makes clear that "promptly after arrest" means 
upon completion of the "administrative steps incident 
to arrest." It is not apparent to me, as it is to the 
Court that on these terms "[i]ncorporating probable 

' 
cause determinations 'into the procedure for setting bail 
or fixing other conditions of pretrial release' . . . would 
be impossible," ante, at 1668; but it is clear that, if 
and when it is impossible, Gerstein envisioned that the 
procedural "experimentation," rather than the Fourth 

Amendment's requirement of prompt presentation to a 

magistrate, would have to yield. 

Of course even if the implication of the dictum in Gerstein 

were what the Court says, that would be poor reason 
for keeping a wrongfully arrested citizen in jail contrary 
to the clear dictates of the Fourth Amendment. What 
is most revealing of the frailty of today's opinion is 
that it relies upon nothing but that implication from a 
dictum, plus its own (quite irrefutable because entirely 

value laden) "balancing" of the competing demands 
of the individual and the State. With respect to the 
point at issue here, different times and different places 
--even highly liberal times and places-have struck that 
balance in different ways. Some Western democracies 
currently permit the executive a period of detention 
without impartially adjudicated cause. In England, for 
example, thePreventionofTerrorismAct 1989, §§ 14(4), 5, 
permits suspects to be held without presentation **1675 

and without charge for seven days. 12 Halsbury's Stat. 
1294 (4th *66 ed. 1989). It was the purpose of the 
Fourth Amendment to put this matter beyond time, place, 
and judicial predilection, incorporating the traditional 
common-law guarantees against unlawful arrest. The 
Court says not a word about these guarantees, and 
they are determinative. Gerstein's approval of a "brief 
period" of delay to accomplish "administrative steps 

incident to an arrest" is already a questionable extension 
of the traditional formulation, though it probably has 
little practical effect and can perhaps be justified on de 

minimis grounds. 2 To expand Gerstein, however, into 
an authorization for 48-hour detention related neither 
to the obtaining of a magistrate nor the administrative 
"completion" of the arrest seems to me utterly unjustified. 
Mr. McLaughlin was entitled to have a prompt impartial 
determination that there was reason to deprive him of his 
liberty-not according to a schedule that suits the State's 
convenience in piggybacking various proceedings, but as 
soon as his arrest was completed and the magistrate could 
be procured. 

2 Ordinarily, I think, there would be plenty of time 
for "administrative steps" while the arrangements for 
a hearing are being made. But if, for example, a 
magistrate is present in the precinct and entertaining 
probable-cause hearings at the very moment a 

wrongfully arrested person is brought in, I see no 
basis for intentionally delaying the hearing in order 
to subject the person to a cataloging of his personal 
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effects, fingerprinting, photographing, etc. He ought 
not be exposed to those indignities if there is no proper 
basis for constraining his freedom of movement, and 
if that can immediately be determined. 

II 

I have finished discussing what I consider the 
principal question in this case, which is what factors 
determine whether the postarrest determination of 
probable cause has been (as the Fourth Amendment 
requires) "reasonably prompt." The Court and I 
both accept two of those factors, completion of the 
administrative steps incident to arrest and arranging for 
a magistrate's probable-cause determination. Since we 
disagree, however, upon a third factor-the Court *67 
believing, as I do not, that "combining" the determination 
with other proceedings justifies a delay-we necessarily 
disagree as well on the subsequent question, which can be 
described as the question of the absolute time limit. Any 
determinant of "reasonable promptness" that is within the 
control of the State (as the availability of the magistrate, 
the personnel and facilities for completing administrative 
procedures incident to arrest, and the timing of"combined 
procedures" all are) must be restricted by some outer 
time limit, or else the promptness guarantee would be 
worthless. If, for example, it took a full year to obtain 
a probable-cause determination in California because 
only a single magistrate had been authorized to perform 
that function throughout the State, the hearing would 
assuredly not qualify as "reasonably prompt." At some 
point, legitimate reasons for delay become illegitimate. 

I do not know how the Court calculated its outer limit of 
48 hours. I must confess, however, that I do not know how 
I would do so either, if I thought that one justification for 
delay could be the State's "desire to combine." There are 
no standards for "combination," and as we acknowledged 
in Gerstein the various procedures that might be combined 
"vary widely" from State to State. 420 U.S., at 123, 
95 S.Ct., at 868. So as far as I can discern (though 
I cannot pretend to be able to do better), the Court 
simply decided that, given the administrative convenience 
of "combining," it is not so bad for an utterly innocent 
person to wait 48 hours in jail before being released. 

If one eliminates (as one should) that novel 
justification for delay, determining the outer boundary of 
reasonableness is a more objective and more manageable 

task. We were asked to undertake it in Gerstein, but 
declined-wisely, I think, since we had before us little data 
to support any figure we might choose. As the Court notes, 
however, Gerstein **1676 has engendered a number of 
cases addressing not only the scope of the procedures 
"incident to arrest," but also their duration. *68 The 
conclusions reached by the judges in those cases, and by 
others who have addressed the question, are surprisingly 
similar. I frankly would prefer even more information, and 
for that purpose would have supported reargument on the 
single question of an outer time limit. The data available 
are enough to convince me, however, that certainly no 

more than 24 hours is needed. 3 

With one exception, no federal court considering the 
question has regarded 24 hours as an inadequate amount 
of time to complete arrest procedures, and with the 
same exception every court actually setting a limit for a 
probable-cause determination based on those procedures 
has selected 24 *69 hours. (The exception would not 
count Sunday within the 24-hour limit.) See Bernard v. 

Palo Alto, 699 F.2d, at 1025; McGill v. Parsons, 532 F.2d 
484, 485 (CA5 1976); Sanders v. Houston, 543 F.Supp., 
at 701-703; Lively v. Cullinane, 451 F.Supp., at 1003-
1004. Cf. Dommer v. Hatcher, 427 F.Supp. 1040, 1046 (ND 
Ind.1975) (24-hour maximum; 48 if Sunday included), 
rev'din part, 653 F.2d 289 (CA71981). See also Gramenos 

v. Jewel Companies, Inc., 797 F.2d, at 437 (four hours 
"requires explanation"); Brandes, Post-Arrest Detention 
and the Fourth Amendment: Refining the Standard of 
Gerstein v. Pugh, 22 Colum.J.L. & Soc.Prob. 445, 474-475 
(1989). Federal courts have reached a similar conclusion 
in applying Federal Rule of Criminal Procedure 5(a), 
which requires presentment before a federal magistrate 
"without unnecessary delay." See, e.g., Thomas, The 
Poisoned Fruit of Pretrial Detention, 61 N.Y.U.L.Rev. 
413, 450, n. 238 (1986) (citing cases). And state courts 
have similarly applied a 24-hour limit under state statutes 
requiring presentment without "unreasonable delay." 
New York, for example, has concluded that no more 
than 24 hours is necessary from arrest to arraignment, 

People ex rel. Maxian v. Brown, 164 App.Div.2d, at 
62-64, 561 N.Y.S.2d, at 421-422. Twenty-nine States 
have statutes similar to New York's, which require 
either presentment or arraignment "without unnecessary 
delay" or "forthwith"; eight States explicitly require 

presentment or arraignment within 24 hours; and only 
seven States have statutes explicitly permitting a period 
longer than 24 hours. Brandes, supra, at 478, n. 230. 
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Since the States requiring a probable-cause hearing within 
24 hours include both New York and Alaska, it is 
unlikely that circumstances of population or geography 

demand a longer period. Twenty-four hours is consistent 
with the American Law Institute's Model Code. ALI, 
Model Code of Pre-Arraignment Procedure § 310.1 
(1975). And while the American **1677 Bar Association 
in its proposed rules of criminal procedure initially 
required that presentment simply be *70 made "without 
unnecessary delay," it has recently concluded that no 
more than six hours should be required, except at night. 
Uniform Rules of Criminal Procedure, 10 U.L.A. App., 
Criminal Justice Standard 10-4.1 (Spec.Pamph.1987). 
Finally, the conclusions of these commissions and judges, 
both state and federal, are supported by commentators 
who have examined the question. See, e.g., Brandes, supra, 

at 478-485 (discussing national 24-hour rule); Note, 74 
Minn.L.Rev., at 207-209. 

3 The Court claims that the Court of Appeals 
"concluded that it takes 36 hours to process arrested 
persons in Riverside County." Ante, at 1670. The 
court concluded no such thing. It concluded that 
36 hours (the time limit imposed by the District 
Court) was "ample" time to complete the arrest, 
888 F.2d 1276, 1278 (CA9 1989), and that the 
county had provided no evidence to demonstrate 
the contrary. The District Court, in turn, had not 
made any evidentiary finding to the effect that 36 
hours was necessary, but for unexplained reasons 
said that it "declines to adopt the 24 hour standard 
[generally applied by other courts], but adopts a 
36 hour limit, except in exigent circumstances." 
McLaughlin v. County of Riverside, No. CV87-5597 
RG (CD Cal., Apr. 19, 1989). 2 App. 332. Before 
this Court, moreover, the county has acknowledged 
that "nearly 90 percent of all cases . .. can be 
completed in 24 hours or less," Briefs for District 
Attorney, County of Riverside, as Amicus Curiae 

16, and the examples given to explain the other 10 
percent are entirely unpersuasive (heavy traffic on 
the Southern California freeways; the need to wait 
for arrestees who are properly detainable because 
they are visibly under the influence of drugs to come 
out of that influence before they can be questioned 
about other crimes; the need to take blood and urine 
samples promptly in drug cases) with one exception: 
awaiting completion of investigations and filing of 
investigation reports by various state and federal 
agencies. Id., at 16-17. We have long held, of course, 
that delaying a probable-cause determination for 

the latter reason-effecting what Judge Posner has 
aptly called "imprisonment on suspicion, while the 
police look for evidence to confirm their suspicion," 
Llaguno v. Mingey, 763 F.2d 1560, 1568 (CA71985)
is improper. See Gerstein, 420 U.S., at 120, n. 21, 95 
S.Ct., at 866, n. 21, citing Mallory v. United States, 

354 U.S. 449,456, 77 S.Ct. 1356, 1360, 1 L.Ed.2d 1479 
(1957). 

In my view, absent extraordinary circumstances, it is an 
"unreasonable seizure" within the meaning of the Fourth 
Amendment for the police, having arrested a suspect 

without a warrant, to delay a determination of probable 
cause for the arrest either (1) for reasons unrelated 
to arrangement of the probable-cause determination or 
completion of the steps incident to arrest, or (2) beyond 
24 hours after the arrest. Like the Court, I would treat 
the time limit as a presumption; when the 24 hours 
are exceeded the burden shifts to the police to adduce 
unforeseeable circumstances justifying the additional 
delay. 

* * * 

A few weeks before issuance of today's opinion there 
appeared in the Washington Post the story of protracted 
litigation arising from the arrest of a student who entered 
a restaurant in Charlottesville, Virginia, one evening, to 
look for some friends. Failing to find them, he tried 

to leave-but refused to pay a $5 fee (required by the 
restaurant's posted rules) for failing to return a red tab he 
had been issued to keep track of his orders. According to 
the story, he "was taken by police to the Charlottesville 
jail" at the restaurant's request. "There, a magistrate 
refused to issue an arrest warrant," and he was released. 
Washington Post, Apr. 29, 1991, p. 1. That is how it used 
to be; but not, according to today's decision, how it must 
be in the future. If the Fourth Amendment meant then 
what the Court says it does now, the student could lawfully 
have been held for as long as it would *71 have taken to 
arrange for his arraignment, up to a maximum of 48 hours. 

Justice Story wrote that the Fourth An1endment "is 
little more than the affirmance of a great constitutional 
doctrine of the common law." 3 J. Story, Commentaries 
on the Constitution 748 (1833). It should not become 
less than that. One hears the complaint, nowadays, 
that the Fourth Amendment has become constitutional 
law for the guilty; that it benefits the career criminal 
(through the exclusionary rule) often and directly, but 
the ordinary citizen remotely if at all. By failing to 
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protect the innocent arrestee, today's opinion reinforces 
that view. The common-law rule of prompt hearing 
had as its primary beneficiaries the innocent-not those 
whose fully justified convictions must be overt~rned to 
scold the police; nor those who avoid conviction because 
the evidence, while convincing, does not establish guilt 
beyond a reasonable doubt; but those so blameless that 

there was not even good reason to arrest them. While in 

recent years we have invented novel applications of the 
Fourth Amendment to release the unquestionably guilty, 
we today repudiate one of its core applications so that the 
presumptively innocent may be left in jail. Hereafter a law
abiding citizen wrongfully arrested may be compelled to 
await the grace of a Dickensian bureaucratic machine, as 

End of Document 
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it churns its cycle for up to two days-never once given 
the opportunity to show a judge that there is absolutely no 
reason to hold him, that a mistake has been made. In my 
view, this is the image of a system of justice that has lost 
its ancient sense of priority, a system that few Americans 
would recognize as our own. 

I respectfully dissent. 

All Citations 

500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed.2d 49, 59 USLW 
4413 
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85 Nev.179 
Supreme Court of Nevada. 

Ernest Victor SANDERS, Appellant, 

v. 
SHERIFF, WASHOE COUNTY, 

State of Nevada, Respondent. 

No. 5780. 

I 
March 18, 1969. 

Habeas corpus proceeding. The Second Judicial District 
Court, Washoe County, Thomas 0. Craven, J., denied 
the petition for pretrial writ of habeas corpus, and 
the petitioner appealed. The Supreme Court, Collins, 
C.J., held that where person is arrested for cause 
without warrant, which arrest is not challenged, a formal 
complaint and warrant issued thereafter, not signed by 
person with personal knowledge of the offense, which 

· state the essential elements of the crime give the magistrate 
jurisdiction to hold a preliminary hearing. 

Affirmed. 

West Headnotes (2) 

[11 Criminal Law 
%F' Requisites and Sufficiency 

Under statute providing that when person 
arrested without warrant is brought before 

magistrate, complaint shall be filed forthwith, 
the complaint is intended solely to put 
defendant on formal written notice of charge 
he must defend; it need not show probable 
cause for arrest on its face and may be 
drawn in words of statute so long as essential 
elements of crime are stated; it must be 
made under oath before a magistrate. N.R.S. 
171.102, 171.178, subd. 2. 

2 Cases that cite this headnote 

[2] Criminal Law 
~ Information and Belief 

© 2017 Thomson R.euters. No claim to 

Where person is arrested for cause without 
warrant, which arrest is not challenged, 
a formal complaint and warrant issued 
thereafter, not signed by person with personal 
knowledge of the offense, which state the 
essential elements of the crime give the 
magistrate jurisdiction to hold a preliminary 
hearing. N.R.S. 171.102, 171.178, subd. 2. 

1 Cases that cite this headnote 

Attorneys and Law Firms 

*179 **719 Richards & Arrascada, Reno, for appellant. 

*180 Harvey Dickerson, Atty. Gen., Carson City, 
William J. Raggio, Washoe County Dist. Atty., Virgil D. 
Dutt, Deputy Dist. Atty., Reno, for respondent. 

OPINION 

COLLINS, Chief Justice. 

This appeal is from denial of a pretrial writ of habeas 

corpus. We affirm the ruling. 

About midnight on June 18, 1968, appellant approached 
Eddith Grisham, credit manager at Harolds Club in 
Reno, Nevada, seeking to cash what apparently was 
a payroll check in the amount of $196.40, drawn on 
Campbell Office Machine Company. The check was made 
payable to Arthur P. Kenville, and upon Mrs. Grisham's 
request the appellant endorsed that name and a Santa 

Clara, California, telephone number on the back of 
the check. Appellant presented several credit cards for 
identification. Mrs. Grisham checked with the telephone 
operator in Santa Clara and was informed that there 
was no telephone listing under the name given. One 
of the credit cards presented to Mrs. Grisham was a 
telephone credit card. She dialed the number on that card 
and reached Mrs. Arthur Kerrville, who informed Mrs. 
Grisham that her husband was not in Reno, that he did 
not work for Campbell Office Machine Company, and 
that several months prior a number of credit cards had 
been stolen from her purse. Mrs. Grisham then called the 
police department, and when Officer George A. Randall 
arrived she informed him of the information she had 
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obtained. Officer Randall testified that he took appellant 
to *181 the police station where he called Mrs. Grisham 
by telephone to fill in the details of the situation and 
immediately thereafter he placed appellant under arrest, 
without a warrant being issued. 

On July 2, 1968, a formal, written criminal complaint was 
filed by Officer Raymond D. Oster charging appellant 
with uttering a forged check and with forgery, and on that 
same day a warrant was issued for appellant's arrest. A 
preliminary hearing was held August 12, 1968, whereupon 
the magistrate found that there was probable cause to hold 
appellant to answer the charge of Forgery. 

On September 24, 1968, a Petition for Writ of Habeas 
Corpus was filed. The writ was issued and a hearing was 
held on the Petition on October 3, 1968. At the hearing 
on the Petition, it was disclosed that Officer Ostr had no 
personal knowledge of the case; he did not participate 
in the arrest of appellant nor did he investigate the case. 
He signed the complaint on the basis of the police report 
which he had in his possession at that time. Officer Oster 
was the liaison officer between the police department and 
the district attorney's office. 

Appellant contends the issue to be: 

'Can a complaint signed under oath 
by an officer or other person not 
familiar with the facts of the case 
confer jurisdiction in the Justice Court 
to hold a preliminary examination and 

bind the defendant over for trial on the 
charge of forgery as alleged?' 

The issue for us to decide is this: 

Where a person is arrested for cause without a warrant, 
which arrest is not challenged, may he complain that 
a formal complaint and warrant issued thereafter, not 
signed by a person with personal knowledge of the offense, 
which states the essential elements of the crime, deprives 
the magistrate of jurisdiction to hold a preliminary 
hearing? 

[1] First, we must set at rest what is not at issue in 
this case. The original arrest without a warrant is not 
challenged. There is no question of search or seizure or 

suppression of evidence as a result of a claimed unlawful 
arrest. 

NRS 171.178(2) provides: 

'When a person arrested without a 

warrant is brought before a magistrate, 

a complaint shall be filed forthwith.' 

**720 Nothing is said in that statute about the issuance 
of a warrant of arrest. None is needed because the 
defendant is then lawfully under arrest. Under these 
circumstances, the complaint i~ intended *182 solely to 
put the defendant on formal written notice of the charge 

he must defend. It need not show probable cause for arrest 
on its face and may simply be drawn in the words of the 
statute so Jong as the essential elements of the crime are 
stated. It must be made under oath before a magistrate. 
NRS 171.102. 

This rule of law is well explained in Byrnes v. United 
States, 327 F.2d 825 (9th Cir. 1964), which holds: 

'The complaint need only charge the 

crime, and need not show "probable 
cause, on its face, to give jurisdiction to 
the United States Commissioner. This 
is not like an affidavit for a warrant 
of arrest. That must show probable 
cause. Giordenello v. United States, 
1958, 357 U.S. 480, 78 S.Ct. 1245, 
2 L.Ed.2d 1503. Upon arraignment, 
if there has been no indictment, the 
Commissioner must by preliminary 
examination (unless it is waived) 
satisfy himself there is probable cause 
to believe that a crime has been 
committed and the person arrested has 
committed the crime. Fed.R.Crim.P. 
5(c). But the face of the complaint 
gives him jurisdiction if it follows the 
statutory language and if it relates the 
essential facts constituting the offense 
charged.' 

The record in this case shows that is exactly what 
happened when Officer Oster signed a complaint under 
oath on July 2, 1968, based upon knowledge obtained 
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from police reports, charging appellant with uttering a 
forged check and with forgery. 

The ruling of the lower court is affirmed. 

[2] The justice court thus had jurisdiction to hold a ZENOFF, BATJER, MOWBRAY, and THOMPSON, 
preliminary hearing upon that formal written complaint, 
and when it found probable cause to believe appellant 
committed the crimes charged, to hold him to answer in 

- the district court. 

End of Document 
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JJ., concur. 

All Citations 
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Distinguished by Manning v. State, Miss., May 6, 2004 

112 Nev. 610 

Supreme Court of Nevada. 

Victor Maximillian JIMENEZ, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No. 24580. 

I 
May 30, 1996. 

After his convictions for first-degree murder and robbery 
with use of deadly weapon were affirmed, 775 P.2d 
694, and his sentence of death was affirmed, 801 P.2d 
1366, petitioner sought postconviction relief. The District 
Court, Clark County, J. Charles Thompson, J., denied 
relief, and petitioner appealed. The Supreme Court 
held that: (1) prosecution's failure to disclose evidence 
regarding other possible suspects violated defendant's 
due process rights; (2) prosecution's failure to disclose 
information regarding informant's associations with 
police in other cases violated defendant's due process 
rights; and (3) instructions during penalty phase did 
not reasonably lead jurors to believe that mitigating 
evidence could not be considered in its deliberations unless 
unanimously found to exist. 

Petition granted. 

West Headnotes (15) 

[1] Constitutional Law 
~ Witnesses 

Criminal Law 
<¥""'' Evidence Incriminating Others 

Criminal Law 
~ Impeaching Evidence 

In capital murder prosecution, evidence 
regarding other possible suspects was relevant 
to informant's impeachment and to challenge 
methods and reliability of police investigation, 
and therefore prosecution's failure to disclose 
such evidence violated defendant's due process 

© 2017 Thomson Reuters. No claim to 

[2] 

[3] 

[4] 

[5] 

rights, where evidence against defendant was 
circumstantial, informants' testimony that he· 
overheard defendant's telephone conversation 
with his father in which he admitted to 
killing was impeachable, and police did only 
slight investigation of other possible suspects. 
U.S.C.A. Const.Amend. 14. 

2 Cases that cite this headnote 

Constitutional Law 
~ .. Evidence 

It is violation of due process for prosecutor 
to withhold exculpatory evidence, and his 
motive for doing so is immaterial. U.S.C.A. 
Const.Amend. 14. 

Cases that cite this headnote 

District and Prosecuting Attorneys 
~ Duties 

Prosecutor represents state and has duty to see 
that justice is done in criminal prosecution. 

5 Cases that cite this headnote 

Criminal Law 
~ Materiality and Probable Effect of 

Information in General 

Prosecutor must disclose evidence favorable 
to accused when that evidence is material 
either to guilt or to punishment. 

5 Cases that cite this headnote 

Criminal Law 
~ Materiality and Probable Effect of 

Information in General 

Standard for determining materiality of 
withheld evidence varies; in cases where 
defense makes no request or general 
request for evidence, if omitted evidence 
creates reasonable doubt which did not 
otherwise exist, constitutional error has been 
committed. 

3 Cases that cite this headnote 
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[6] 

[7] 

[8} 

[91 

Criminal Law 
,p Materiality and Probable Effect of 

Information in General 

Evidence is material, for purposes of 
prosecution's duty to disclose exculpatory 
evidence, if there is reasonable probability 
that result would have been different if 
evidence had been disclosed. 

7 Cases that cite this headnote 

Criminal Law 
~ Materiality and Probable Effect of 

Information in General 

"Reasonable probability," for purpose of 
prosecution's duty to disclose exculpatory 
evidence, is one sufficient to undermine 
confidence in outcome. 

1 Cases that cite this headnote 

Criminal Law 
~ Materiality and Probable Effect of 

Information in General 

Brady violation for prosecution's failure to 
disclose exculpatory evidence occurring after 
specific request is "material" if there exists 
reasonable possibility that claimed evidence 
would have affected judgment of trier of fact 
and thus outcome of trial. 

15 Cases that cite this headnote 

Criminal Law 
*"'' Responsibility of and for Police and 

Other Agencies 

State attorney is charged with constructive 
knowledge and possession of evidence 
withheld by other state agents, such as law 
enforcement officers. 

2 Cases that cite this headnote 

[10] Constitutional Law 
~ Witnesses 

Criminal Law 

~ Impeaching Evidence 

Evidence that police informant had assisted 
police in other cases in exchange for 
dismissal of charges could have altered 
outcome of capital murder case, and 
therefore prosecution's failure to disclose such 
information violated defendant's due process 
rights, where informant's testimony was 
most damning evidence against defendant, 
all other evidence was circumstantial, and 
police witness and informant both testified 
informant had no relationship with police in 
other cases. U.S.C.A. Const.Amend. 14. 

2 Cases that cite this headnote 

[11] Criminal Law 
~ Impeaching Evidence 

Evidence that would enable effective cross
examination and impeachment may be 
material and prosecutor's nondisclosure of 
such evidence may deprive accused of fair 
trial. U.S.C.A. Const.Amend. 14. 

Cases that cite this headnote 

[12] Criminal Law 
'0'? Presentation of Evidence 

Criminal Law 
~ Use of False or Perjured Testimony 

Criminal Law 
~ Effect of Perjured Testimony;Remedy 

If prosecution uses perjured testimony which 
it knew or should have known was perjurious, 
conviction obtained by such testimony is 
fundamentally unfair and must be set aside if 
there is any reasonable likelihood that false 
testimony could have affected judgment of 
jury. 

4 Cases that cite this headnote 

[13] Sentencing and Punishment 
~ Instructions 

Instructions during penalty phase of capital 
murder prosecution did not reasonably lead 
jurors to believe that mitigating evidence 
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could not be considered in its deliberations 

unless unanimously found to exist, where 
there was no instruction indicating need for 
unanimity regarding evidence in mitigation, 
jury was instructed that each aggravating 

circumstance had to be unanimously found 
by evidence beyond reasonable doubt, and 

jury was instructed that it could consider 
specified mitigating circumstances and any 
other mitigating circumstances. 

7 Cases that cite this headnote 

[14] Sentencing and Punishment 
~ Evidence in Mitigation in General 

In capital case, sentencer may not be 

precluded from considering any relevant 
mitigating evidence. 

1 Cases that cite this headnote 

[15] Sentencing and Punishment 

~ Unanimity 

In capital case, sentencer is improperly 

precluded from considering relevant 
mitigating evidence if jury believes that it 
cannot give mitigating evidence any effect 
unless it unanimously agrees that mitigating 
circumstances exist. 

6 Cases that cite this headnote 

Attorneys and Law Firms 

**688 *611 Laura Wightman FitzSimmons, Las Vegas, 
for Appellant. 

Frankie Sue Del Papa, Attorney General, Carson City; 

Stewart L. Bell, District Attorney, and James Tufteland, 

Chief Deputy District Attorney, Clark County, for 

Respondent. 

*612 OPINION 

PERCURIAM: 

After a May 1987 mistrial resulting from a hung jury, 

appellant Victor Maximillian Jimenez's second trial in 
January 1988 produced convictions of first-degree murder 
and robbery with use of a deadly weapon, and a sentence 
of death. This court affirmed his convictions on appeal, 
but reversed his capital sentence. Jimenez v. State, 105 
Nev. 337, 775 P.2d 694 (1989) ( Jimenez I). Following 

a second penalty hearing, Jimenez again received a death 
sentence, which this court affirmed. Jimenez v. State, 106 
Nev. 769, 801 P.2d 1366 (1990). Except where otherwise 

noted, this opinion addresses only the second trial and 
second penalty hearing. 

In December 1991, Jimenez petitioned the district court in 
*613 proper person for post-conviction relief. Through 

counsel, he filed a supplemental petition in June 1992. The 

court denied the supplemental petition on May 12, 1993, 

and Jimenez appealed. Pursuant to SCR 250(H), this court 
referred the case back to the district court to consider 
certain evidence for purposes of determining whether that 
evidence would affect the court's denial of the petition. 
On December 5, 1994, after considering the evidence, the 
district court again denied relief. 

For reasons discussed hereafter, we conclude that 
Jimenez's convictions are infirm and that he is entitled to 

anew trial. 

**689 FACTS 

Background 

Relevant to this appeal, the following evidence was 

presented at trial. Leandrew Domingo, an acquaintance 
of Jimenez, testified that he and Jimenez had been at 
Gabe's Bar on the evening of January 9, 1987. Jimenez 
and Domingo broke into a truck parked outside the bar 
and stole some items, including a tool box. They took 
the tool box to Jimenez's residence, where he obtained 
ten dollars for it. Among the tools that the owner of the 

truck reported missing were a carpet knife, two sheetrock 

knives, and a dagger. 

The next morning the North Las Vegas Police found two 
bodies at Gabe's Bar, victims of multiple stab wounds. 
One victim was the bartender, and the other was a 

customer. No weapons were ever found, but an expert 
testified that the victims' wounds could have been inflicted 

by a carpet knife and a dagger. The investigation at the 
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scene revealed bloody footprints made by tennis shoes and 
$330.00 missing from the bar's slot bank and jukebox. 

Detective Thomas Harry of the North Las Vegas Police 

Department ("NLVPD") testified. On January 22, 1987, 
Harry received information regarding the killings, and he 
and Detective Bruce Scroggin picked up Jimenez and took 
him to the police station for questioning. Jimenez was 
advised of his constitutional rights, but did not invoke 
his right to remain silent or to have an attorney. None 
of Jimenez's statements was recorded. Detective Harry 
asked Jimenez if he or Domingo had been involved with 
the murders at Gabe's Bar. According to Harry, Jimenez 
asked what would happen to him if he was. Harry said it 
would depend on what had happened in the bar. Jimenez 
asked if he would be killed, and Harry told him he could 
get the death penalty or life in prison. Jimenez also asked if 
it would be easier on him if two people had been involved. 
Harry again told him it would depend. 

Harry interrupted the interview and went to Jimenez's 
residence and obtained the stolen tool box and some of 
Jimenez's *614 clothes from Jimenez's father. A luminol 
test indicated blood on a pair of his pants and his jacket. 
The blood was later identified as human, but could not 
be typed. Harry testified that when he informed Jimenez 
that blood had been found, Jimenez said, "Okay, you have 
me." According to Harry, Jimenez asked the detectives if 
they thought more than one person had done it, and Harry 
said they did not know. Jimenez asked what if he told 
them he did it himself. Harry said to tell them, but Jimenez 
said he could not, that his family would be in danger. The 
interview ended. 

Detective Scroggin testified. On January 27, 1987, 
Jimenez's parents spoke with their son at the police 
station. Scroggin escorted Jimenez back to his cell 
immediately after his visit with his parents. Jimenez was 
subdued and appeared sad. When the two were alone in 
an elevator, Jimenez hung his head and cried. Scroggin 
testified that when he asked what was wrong, Jimenez said 
it just felt better to tell someone. 

Billy Ray Thomas testified. Thomas had been 
incarcerated in the North Las Vegas jail and shared a cell 
with Jimenez and several other inmates on January 28, 

1987. That evening, Jimenez was talking on a telephone 
which had been brought to the cell. Thomas wanted to 
use the phone and sat down near Jimenez to await his 

turn. Thomas testified that Jimenez turned his body away 
from Thomas, covered his mouth with his hand, and said, 
"They got me, dad. I stabbed the guy." 

In January 1988, Jimenez was convicted of murder and 
robbery with use of a deadly weapon and sentenced to 
death. Upon remand from this court, a second penalty 
hearing was held in November 1989, and he was again 
sentenced to death. 

Jimenez filed a supplemental petition for post-conviction 
relief in June 1992. The district court allowed an 
evidentiary hearing only in regard to Jimenez's claim that 
the State failed to inform him of exculpatory evidence 
prior to trial. The court denied the petition in May 1993, 
and Jimenez appealed. Pursuant to SCR 250(H), this court 
referred the case back to the district court for a second 
hearing to allow the court to consider evidence relating 
to the credibility of a witness **690 against Jimenez and 
to determine whether this evidence would affect its denial 
of the petition. On December 5, 1994, the district court 

found that the evidence was unrelated to Jimenez's case 
and again denied relief. 

Exculpatory Evidence 
At the trial, defense counsel asked Detective Harry on 
cross-examination if he had any other suspects before he 
arrested Jimenez on January 22, 1987. Harry said no. 
However, Harry *615 and Detective Scroggin admitted 
to receiving information on two possible suspects. The 
detectives did not pursue this lead very far and dropped it 
completely when they got a tip regarding Jimenez. Sharon 
Bromley had provided the information regarding the two 
suspects. When defense counsel called her as a witness, 
the State successfully interposed hearsay objections to 
counsel's attempts to question her regarding the two 
possible suspects. 

The following evidence was presented to the district 
court at the first post-conviction evidentiary hearing in 
April 1993. Mel Harmon, the prosecutor at the trial, 
testified that his file had been open to defense counsel 
and that all police reports should have been in his file 
prior to trial. When shown police reports obtained by 
Jimenez's post-conviction counsel several years after the 
trial, Harmon was not familiar with them but stated 
that even if he had had this information, he would 
not have felt a duty to disclose it to the defense. The 
information in question included indications that a day or 
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two after the murders, a man by the name of John Johnson 

overheard two men talking about killing two people at 
a bar and saw one of the men display a knife. Johnson 
later made a photo identification of one of the men. 
Johnson shared this information with Sharon Bromley, 
who thereafter informed Detectives Harry and Scroggin. 
The information in the police reports also included the 
fact that a knife was found in a toilet at Gabe's Bar on 
February 6, 1987, less than a month after the murders, and 

that a man who had reportedly threatened the bartender 
at Gabe's Bar a few days before the murders then allegedly 
returned and killed the two victims. 

John Johnson also testified at the hearing. He testified 
that a day or two after the murders, Sharon Bromley told 
him about the murders and asked him to let her know if 
he heard anything about them. Bromley worked for the 
Las Vegas Metropolitan Police Department (LVMPD) in 
gun detail and knew one of the victims. Johnson was an 
apartment manager in public housing at the time. The 
same night after talking to Bromley, Johnson overheard 
two Hispanic men at the Jack Daniels Bar speaking in 
mixed English and Spanish. (The Jack Daniels Bar is 
about eight blocks from Gabe's Bar.) Johnson understood 
very little Spanish, but heard them speak of the killing of 
a bartender. One of them said "something to the effect, 
I wish I would have made sure the other one was down 
or dead," and produced a long-bladed knife with what 
appeared to be a bone-inlaid handle. Johnson revealed this 
information to Bromley, who brought him photos from 
which he identified one of the men he had overheard. No 
one in law enforcement or from Jimenez's defense team 
ever contacted Johnson. He would have willingly testified 
at Jimenez's trial ifhe had *616 been asked. Johnson did 
not know the context of the conversation he overheard. 
When Jimenez's post-conviction counsel offered an exhibit 
to support Johnson's credibility, the State's attorney said, 
"I'm not questioning the sincerity ... and good faith of this 
witness." 

Sharon Bromley testified that after she learned of the 
murders, she contacted Johnson because of his street 
knowledge. After he told her what he had heard and seen, 
she contacted Detective Harry. Harry provided her with 
photographs of two Hispanic men arrested for robbery 
three days after the murders. She later showed the photos 
to Johnson, who identified one as one of the two men 
he had overheard. (These men came to be referred to as 
"the two Cubans.") Bromley called Harry to give him 

the information provided by Johnson. Harry told her he 
had things under control, and she never heard again from 
those who were investigating the two murders. Jimenez's 
trial counsel contacted Bromley and called her as a witness 
at the trial. 

**691 Former Detective Harry, who had retired from 
the police department, testified at the hearing. He vaguely 
remembered receiving information from Bromley, but 

said he would not have given her any photos. He recalled 
very little regarding an investigation of the two Cubans, 
arrested for robbery three days after the murders at 
Gabe's Bar, as suspects in those crimes. He testified at 
the first trial that he went to the Las Vegas jail and 
examined their clothes and tennis shoes and had their 
knife checked at the crime lab. However, the police file on 
the case uncharacteristically contained no report of this 
investigative activity or request to the crime lab. 

Detective Al Adams testified that he completed two 
reports concerning the murder investigation which he 
gave to Detectives Harry and Scroggin. The first report, 
prepared two days after the murders, indicated that a 
reliable informant had heard two Hispanic males talking 
in the Jack Daniels Bar about the murder of a bartender, 
and that one of them had a bone-handled knife. The 
second report, prepared five days after the murders, 
recorded the fact that two Hispanic men who had a 
bone-handled knife had been arrested for a robbery. The 
second report also indicated that Adams had requested 
photographs and fingerprints of the two men, and the 
testing of the knife. 

Arnold Weinstock, Jimenez's trial counsel, testified that he 
had reviewed the State's file before trial. The only material 
he had seen in the file concerning Sharon Bromley's 
information consisted of two pages indicating that a 
confidential informant had told her about two Hispanic 
males discussing the killing of a bartender. He never saw 
other materials regarding the arrest of the two Cubans for 
a robbery, their photos, the confiscation of *617 their 
knife, the finding of a knife in the toilet of Gabe's Bar, 
and the report that another man threatened the bartender 
and later killed the two men at Gabe's Bar. Weinstock had 
contacted Bromley, but she would not reveal the identity 
of the informant. As previously noted, when he called 
Bromley as a witness, he was unable to elicit her testimony 
regarding Johnson's knowledge due to successful hearsay 
objections by the prosecutor. 
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Evidence Regarding the State's Informant Witness 

Billy Ray Thomas testified for the State at trial. Thomas 

shared a jail cell with Jimenez in late January 1987 and 
testified to admissions made by Jimenez. The crucial 

testimony indicated that he overheard Jimenez say on 
the telephone, "They got me, dad. I stabbed the guy." 

Thomas stated that the next day he was taken from the 
cell without explanation. Detectives questioned him, and 
he told them about Jimenez's remarks. Thomas stated 
that he had been in jail three or four times prior to 
January 1987. The day after he told the police about 

Jimenez's remarks, Thomas, who was incarcerated on a 

felony drug charge, was released on his own recognizance. 

The charge was eventually dropped. When asked ifhe gave 

police information in any other cases, Thomas said no. He 
said that in this case, he revealed the information simply 
because he was asked and he felt it was something he had 
to do. Thomas maintained that he was promised nothing 
and received no benefits from talking to the police. 

Detective Scroggin testified at trial that he had taken 

Thomas's statement. When asked if he promised or 
provided Thomas any benefits for informing on Jimenez, 

Scroggin said no. The following exchange then took place 
on cross-examination. 

Q When did you first meet up with Billy Thomas? 

A Billy Thomas is one of those types that gets arrested 

from time to time and I don't know if I have ever 

arrested Billy Thomas, but you might be able to run a 

check somewhere seven or eight years ago and see that 
yes, I did arrest him or have-had knowledge of him. 

Q You were pretty familiar with Billy Thomas weren't 

you? 

A It's a name that is familiar with North Las Vegas 

police officers. 

Q And, again, we're talking prior to January 28th, 1987, 
you were familiar with Billy, right? 

A Yes, I'd heard the name, was familiar with him. 

**692 Q · Has Billy ever provided you with any 
information on any other cases? 

A Me, no. 

WESRAW © 2017 Thornson Reuters. No claim to 

*618 Q Do you know of him providing other officers 
with information? 

A I have no personal knowledge of him giving any other 
officers information. 

Scroggin further testified that a corrections officer 
told him that he should interview Thomas because 
Thomas had overheard something that might help in his 
investigation. Scroggin said he did not know what Thomas 
had been in jail for or that Thomas had been released the 
day after the interview. Scroggin said, "it was none ofmy 
doing." 

At the first post-conviction hearing, Scroggin's testimony 

was appreciably different. He first met Thomas at the jail 
in January 1987, while investigating this case. Scroggin 
stated: 

I did nothing with the charges he was 
in on at the time he was in custody, 
and told him I would not help him 

with anything he was in for. And he 

didn't ask for any help. I helped him 
later on in other charges that he was 

booked for after all this was done. 

Post-conviction counsel asked, "So you helped him after 
on in other charges because he was helping in Jimenez?" 
Scroggin answered, "Yes. And he was still supplying 

me with information ... in other areas--cases." Scroggin 

testified that he had a charge against Thomas dropped in 

April 1987. (Scroggin's trial testimony that Thomas had 
never provided him with other information was given in 
January 1988.) He had another charge against Thomas 
dismissed sometime in 1988. Scroggin did not know if he 
ever told Harmon, the prosecutor, that Thomas was an 
active police informant. 

DISCUSSION 

I. The State's failure to provide the defense with 
exculpatory evidence. 
[1] [2] [3] Jimenez argues that the State violated 

its constitutional duty to inform him of exculpatory 
evidence it possessed. The State contends that Jimenez's 
trial counsel knew of some of this evidence and that the 

evidence was not material. "It is a violation of due process 
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for the prosecutor to withhold exculpatory evidence, and 
his motive for doing so is immaterial." Wallace v. State, 

88 Nev. 549, 551-52, 501 P.2d 1036, 1037 (1972) (citing 
Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 
215 (1963)). The prosecutor represents the state and has a 
duty to see that justice is done in a criminal prosecution. 
Id. at 552, 501 P.2d at 1037. 

In its order denying post-conviction relief, the district 
court concluded that "the other suspect information 
should have been provided to the defense," but was 
"nevertheless confident that no Brady v. Maryland 

violation occurred." It found that the failure to provide 
the information was inadvertent, not intentional. The 
order discussed only the conversation overheard by 
Johnson. The court noted that the conversation was in 

[4] [SJ [6] (7) *619 "A prosecutor must disclostboth Spanish and English and that Johnson had no 
evidence favorable to an accused when that evidence knowledge of its actual context. The court believed that 
is material either to guilt or to punishment." Roberts 

v. State, 110 Nev. 1121, 1127, 881 P.2d 1, 5 (1994). 
The standard for determining the materiality of withheld 
evidence varies. In cases where the defense makes no 
request or a general request for evidence, " 'if the omitted 
evidence creates a reasonable doubt ·which did not otherwise 

exist, constitutional error has been committed.' " Id. at 
1128, 881 P.2d at 5 (quoting United States v. Agurs, 427 
U.S. 97, 112, 96 S.Ct. 2392, 2401-02, 49 L.Ed.2d 342 

(197 6)) ( emphasis added in Roberts). Under this standard, 
evidence is material if there is a reasonable probability 
that the result would have been different if the evidence 
had been disclosed. Id. A reasonable probability is one 
sufficient to undermine confidence in the outcome. Id. 

[8] In federal cases, this is now the standard for requests 
for specific evidence as well. Id. at 1128-29, 881 P.2d at 5. 
However, in Nevada and a number of other states a Brady 

violation occurring after a specific request is material 
if "there exists a reasonable possibility that the claimed 
evidence would have affected the judgment of the trier of 
fact, and thus the outcome of the trial." Id. at 1132, 881 
P.2d at 8 (emphasis added). 

In this case, the district court directed that full discovery 
take place pursuant to trial counsel's request. It does not 
appear that Jimenez made a specific request before trial 

in regard to the evidence now at issue, but given the fact 
that full discovery had been ordered by the trial court, 
defense counsel had no reason to anticipate that other 
reports existed that were not made available. Moreover, 
it is relevant that defense counsel attempted to examine 
witnesses in regard to **693 some of this evidence 
but was thwarted by the prosecutor's objections. We 
conclude that the combination of these factors amounted 
to the functional equivalent of a specific request for the 

information from the State. 

the conversation did not constitute statements against 
penal interest and would have been excluded as hearsay. 
Finally, even if the remarks were admissible, it found no 
"reasonable likelihood that their introduction would have 
changed the outcome" of the trial. 

*620 There are two major problems with the district 
court's analysis of the Brady issue. First, it did not 
deal with the full range of withheld evidence. Besides 
the overheard conversation, there was the arrest of two 
men with a knife for a robbery, Johnson's identification 
of one of the arrested men as one of the men he had 
overheard, the report that another man had threatened 
one of the victims and later killed them, and the finding 
of a knife in a toilet at Gabe's Bar. Second, the assumed 
inadmissibility of the overheard remarks is irrelevant to 
the issue of whether the State should have informed the 
defense of the evidence. Discovery in a criminal case 
is not limited to investigative leads or reports that are 
admissible in evidence. The issue is whether the State 
had a duty to inform the defense of this potentially 
exculpatory evidence, thereafter leaving to the defense 
problems concerning the extent to which the evidence 
could be used or expanded upon both before and during 
trial. Furthermore, much of the evidence disregarded by 
the court had no hearsay complications. 

[9] The district court also concluded that the failure 
to divulge the information was inadvertent, but Jimenez 
points to evidence suggesting that it was withheld 
intentionally. We need not address this issue because the 
prosecutor's motive or reason for withholding exculpatory 
evidence is immaterial. Wallace v. State, 88 Nev. 549, 
551-52, 501 P.2d 1036, 1037 (1972). Moreover, even 
if the detectives withheld their reports without the 
prosecutor's knowledge, "the state attorney is charged 

with constructive knowledge and possession of evidence 
withheld by other state agents, such as law enforcement 
officers.'' Gorham v. State, 597 So.2d 782, 784 (Fla.1992); 
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cf United States v. Butler, 567 F.2d 885, 891 (9th 
Cir.1978). 

The dispositive issue before us concerns the materiality 
of the withheld evidence. After careful consideration, 
we conclude that the exculpatory evidence at issue was 
material, even under the stricter standard requiring a 
showing of reasonable probability that the result would 

have been different. we reach this conclusion because 
the evidence against Jimenez was circumstantial and the 
credibility of the informant who testified to Jimenez's most 
damning admission was impeachable. Unfortunately, 
however, as hereinafter discussed, the evidence relevant to 
the informant's impeachment was also withheld from the 
defense. There is therefore a reasonable probability that 
the result would have been different had this information 

regarding other possible suspects 1 been revealed. 

1 The undisclosed evidence was also relevant under 
Brady to the extent that the defense could have used it 
to challenge the methods and reliability of the police 
investigation. Kyles v. Whitley, 514U.S. 419, --n. 
13,---115, 115 S.Ct. 1555, 1569 n. 13, 1571-72, 
131 L.Ed.2d 490 (1995). 

*621 II. The State's failure to provide the defense with 

impeachment evidence against the _State's informant 

witness. 
[10] Jimenez contends that the State did not divulge 

evidence relevant to impeachment of its informant witness 
and that its witnesses lied under oath when questioned 
about that issue. The State maintains that its informant 
received no benefits for helping the State in this case, 
regardless of benefits **694 he received in other 
instances, and therefore the defense had no right to such 

information. 

discovery request. This court concluded that "if evidence 
substantiating Roberts' entrapment claim and allowing 
effective impeachment of [the CI] is contained in the CI 
file, and if Roberts was denied access to that information, 
then he was deprived of a fair opportunity to present his 
only legitimate defense, and that he was therefore not 
afforded a fair trial." Id. at 1134, 881 P.2d at 9. 

In this case, the State argued to the district court that 
it had no duty to disclose to the defense the fact that 
its informant, Thomas, had received benefits from the 
State because the State and Thomas had not worked 
out a "specific bargain" for Thomas's testimony against 
Jimenez. The district court accepted the State's position 
both factually and legally, finding that "the action by 
Detective Scroggin in April 1987 was not the product of 
any bargain for the testimony of Billy Ray Thomas" and 
concluding that "Jimenez was afforded all the procedural 
safeguards to which he is entitled." 

There are two problems with the position taken by the 
State and the district court. First, it ignores the fact that 
the trial testimony of the informant and of the detective 
was at best inaccurate and at worst perjury. Even if the 
State had no duty to disclose "unrelated" benefits given 
to Thomas, its witnesses had a duty to testify truthfully 
in response to defense questions regarding such benefits. 
Detective Scroggin, however, had at the very least an 
extreme lapse of memory when he testified in January 
1988 that *622 he hardly knew Thomas and knew of 
no other cases where Thomas had provided police with 
information. In actuality, just nine months before his trial 
testimony, Scroggin dropped a charge against Thomas for 
help Thomas gave him in the instant case and other cases. 
Thomas's testimony was similarly false. It is also notable 
that by dropping the charge in April 1987, the month 
before Jimenez's first trial, the State paved the way for 

[llJ "It is well settled that evidence that would enable Thomas to testify at the first trial as a free man, rather 

effective cross-examination and impeachment may be 
material and that nondisclosure of such evidence may 
deprive an accused of a fair trial." Roberts, 110 Nev. at 
1132-33, 881 P.2d at 8. This is simply another aspect of 
the application of Brady and its progeny. See id. 

In Roberts, the defendant claimed that he had been 
entrapped by a confidential informant ("CI") and that 
the police had not prosecuted the informant because 
of his work for them. The prosecution refused to 
disclose its entire file on the CI ~espite the defendant's 

'/ifE!SitAW © 2017 Thomson Reuters. No claim to 

than a jail inmate charged with a drug offense. 

[12} If the prosecution uses perjured testimony which it 
knew or should have known was perjurious, a conviction 
obtained by such testimony is "fundamentally unfair" and 
"must be set aside if there is any reasonable likelihood that 
the false testimony could have affected the judgment of the 
jury." United States v. Agurs, 427 U.S. 97, 103, 96 S.Ct. 
2392, 2397, 49 L.Ed.2d 342 (1976). The district court did 
not even address this troubling issue. 
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Second, the prosecution's duty to disclose exci.ilpatory or 
impeachment evidence is not limited to situations where 
the State admits that it made a deal with an informant 
specific to the case at hand. Although Scroggin admitted 
that he gave benefits to Thomas in return for Thomas's 
testimony against Jimenez, he and the State maintain that 
at the time that Thomas agreed to testify, Thomas had not 
been promised or provided any benefits in exchange for 
his cooperation in this case. Therefore, the State insisted 
and the district court concluded that Jimenez had no right 
to know about any benefits given to Thomas. However, 
despite the plausibility of the State's assertion that Thomas 
testified without any expectation that it would benefit him, 

the State had a duty to disclose the facts in question. 

In United States v. Shaffer, 789 F.2d 682, 688 (9th 
Cir.1986), the appellant alleged that the government 
never disclosed that the informant who testified against 
him was a paid informant in a separate drug case and 
never disclosed the full promises and benefits given to 
the informant. The government contended that "because 
there was no explicit agreement **695 on this matter, 
it had nothing to disclose." Icl at 690. The court held: 
"While it is clear that an explicit agreement would have 
to be disclosed because of its effect on [the informant's] 
credibility, it is equally clear that facts which imply an 
agreement would also bear on [his] credibility and would 
have to be disclosed." Id. The Supreme Court held that 
where the credibility of a witness is an important issue 
in the case, "evidence of any understanding or agreement 

as to a future prosecution would be relevant to his 
credibility and the jury was entitled to know of it." Giglio 
v. United States, 405 U.S. 150, 155, 92 S.Ct. 763, 766, 31 
L.Ed.2d 104 (1972) (emphasis added); see also Haber v. 
·wainwright, 756 F.2d 1520, 1524 (11th Cir.1985). 

*623 Even if the prosecutor was unaware of Thomas's 
history as a police informant and the benefits he had 

received, any failure to disclose material evidence would 
be reviewable for prejudice to the defendant. Moreover, 
when the police do not reveal a witness's informant 
status to the prosecutor, "the state attorney is charged 
with constructive knowledge and possession of evidence 
withheld by other state agents, such as law enforcement 
officers." Gorham v. State, 597 So.2d 782, 784 (Fla.1992); 
cf United States v. Butler, 567 F.2d 885, 891 (9th 
Cir.1978). 

We are still called upon to determine whether the withheld 
evidence was material. During examination of Detective 
Scroggin (as well as Thomas), Jimenez's trial counsel 
specifically requested the information regarding Thomas's 
informant status and any benefits he had received. 
Therefore, the standard of materiality is whether "there 
exists a reasonable possibility that the claimed evidence 
would have affected the judgment of the trier of fact, and 
thus the outcome of the trial." Roberts, 110 Nev. at 1132, 
881 P.2d at 8. 

We conclude that there is such a reasonable possibility in 
this case. Thomas's testimony provided the most damning 
evidence against Jimenez in a case otherwise dependent 
upon circumstantial evidence. Thomas testified to the only 
explicitly incriminating admission by Jimenez. In Jimenez 

I, this court culminated its recitation of the facts with that 
admission and, in assessing the sufficiency of the evidence, 
stated that Jimenez ignored "the circumstantial evidence 
against him and, most notably, his own incriminating 
statements." Jimenez L 105 Nev. at 342, 775 P.2d at 
697. Thomas's testimony was central to the case, and 
therefore the jury's assessment of his credibility was 
important to the outcome of the trial. Cf Shaffer, 789 F.2d 
at 688-89; Gorham, 597 So.2d at 784--85. Furthermore, 
the undisclosed exculpatory evidence regarding other 
investigative leads must also be considered because the 
materiality of withheld evidence is judged collectively, not 
item by item. Kyles v. Whitley, 514 U.S. 419,-----, 
115 S.Ct. 1555, 1567-69, 131 L.Ed.2d 490 (1995). 

III. The jury instructions regarding the finding of 

mitigating circumstances. 
[13] Given our disposition of the above issues, we 

need not address Jimenez's other assignments of error. 
However, we will address one penalty phase issue in order 
to eliminate uncertainty on the matter in the event Jimenez 
is again faced with a jury deliberating the issue of death

worthiness. Jimenez contends that the penalty phase 
instructions were unconstitutional because a reasonable 
juror would have interpreted the instructions as a whole 
to require *624 a unanimous finding of any mitigating 
circumstances. We disagree. 

[14] [15] In a capital case, a sentencer may not 
be precluded from considering any relevant mitigating 
evidence. Mills v. Maryland, 486 U.S. 367, 374--75, 108 
S.Ct. 1860, 1865-66, 100 L.Ed.2d 384 (1988). This rule is 
violated if a jury believes that it cannot give mitigating 
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evidence any effect unless it unanimously agrees that the 
mitigating circumstance exists. Id. at 375, 108 S.Ct. at 
1865-66. The question here is whether the jury, acting 
reasonably, could have interpreted the instructions and 
verdict form in this proscribed manner. Id at 375-76, 108 
S.Ct. at 1865-66. 

In this case, the penalty instructions did not explicitly state 
that a single juror could find and give effect to mitigating 
evidence. However, we conclude from the totality of the 
instructions that reasonable jurors would **696 have 
interpreted the instructions to allow any of them to 
place whatever weight they deemed proper concerning 
any proffered evidence of mitigating circumstances. In the 
end, each juror must have evaluated the juxtaposition of 
aggravating circumstances and mitigating circumstances 
in reaching the conclusion that the latter were not 
sufficient to outweigh the former. This weighing or 
evaluative process by the individual jurors must result in 
a unanimous verdict. There was no instruction indicating 
the need for unanimity regarding evidence in mitigation, 
and of course the State did not make the mistake of 
suggesting a requirement of such unanimity. Moreover, 
the jury was instructed that each aggravating circumstance 
had to be unanimously found by evidence beyond a 
reasonable doubt, conditions that were not attached to 

findings of mitigating circumstances. Indeed, the jury 
was instructed that it could consider specified mitigating 
circumstances and "[a]ny other mitigating circumstances." 
There was no constraint on the right of individual jurors 
to find mitigators, such as a requirement of unanimity or 
proof by a preponderance of the evidence or any other 
standard. 

Nevada's statutory scheme and practice is entirely 

different from that described in Mills v. State, 310 Md. 
33, 527 A.2d 3, 14--20 {Md.1987). In Mills, the Maryland 
Supreme Court made clear the requirement then existing 
under Maryland law that juries must find mitigating 
circumstances by unanimous vote. Hence, the petitioner in 
Mills v. Maryland took the position that "a jury that does 
not unanimously agree on the existence of any mitigating 
circumstance may not give mitigating evidence any effect 
whatsoever, and must impose the sentence of death." Mills 

v. Maryland, 486 U.S. at 375, 108 S.Ct. at 1865-66. The 
United States Supreme Court thus had cause for concern 
that under the Maryland instructions requiring jury 

unanimity in finding mitigating circumstances, the death 
sentence *625 might result because individual jurors 
could not factor into the penalty determination their 
own conclusions regarding the existence of mitigating 
circumstances. Such is not the law in Nevada, and 
there was no basis in the instructions for jurors to 
believe that their own individual views on the existence 
and nature of mitigating circumstances could not be 
applied by each of them in weighing the balance between 

aggravating circumstances and mitigating circumstances. 
Unanimity is required only in the verdict concerning the 
presence of aggravating circumstances and the fact that 
the mitigating circumstances, whatever they are, are not 
sufficient to outweigh the aggravating circumstances. We 
therefore conclude that there is no basis for determining 
that the jury, acting reasonably, could have believed 
that mitigating evidence could not be considered in its 

deliberations unless unanimously found to exist. 2 

2 We also note that, contrary to the statutory scheme in 
Maryland as described in Mills v. Maryland, Nevada 
juries are free to impose a penalty less than death 
despite a finding by the jury that the mitigating 
circumstances do not outweigh the aggravating 
circumstances. 

CONCLUSION 

We conclude that Jimenez's petition for post-conviction 
relief should be granted because the State violated 
its constitutional duty to inform Jimenez of material 
exculpatory evidence it possessed and of material evidence 
relevant to impeachment of its informant witness. 
Accordingly, we reverse the district court's order denying 
Jimenez's petition, and remand this case to the district 
court with directions to vacate Jimenez's judgment of 
conviction and sentences and to provide Jimenez with a 

new trial. 3 

3 The Honorable Robert E. Rose voluntarily recused 
himself from participation in the decision of this 
appeal. 

All Citations 
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115 S.Ct. 1555 
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Curtis Lee KYLES, Petitioner, 

v. 
John P. WHITLEY, Warden. 

No. 93-7927. 

I 
Argued Nov. 7, 1994. 

I 
Decided April 19, 1995. 

Petitioner, whose capital murder conviction and death 
sentence had been affirmed on direct appeal, 513 So.2d 
265, filed petition for habeas corpus. The United States 
District Court for the Eastern District of Louisiana, 
George Arceneaux, Jr., J., denied petition, and the Court 
of Appeals for the Fifth Circuit, 5 F.3d 806,affirn1ed. 
Certiorari was granted. The Supreme Court, Justice 
Souter, held that: (1) in determining whether evidence not 
disclosed by state was "material," in violation of Brady, 

cumulative effect of all suppressed evidence favorable to 
the defendant is considered, rather than considering each 
item of evidence individually, and (2) favorable evidence 
state failed to disclose to defendant would have made a 
different result "reasonably probable" in capital murder 
prosecution, and thus, nondisclosure of evidence was 
Brady violation. 

Reversed and remanded. 

Justice Stevens filed concurring opinion in which Justices 
Ginsburg and Breyer joined. 

Justice Scalia filed dissenting opinion in which Chief 
Justice Rehnquist and Justices Kennedy and Thomas 
joined. 

West Headnotes (17) 

[1] Constitutional Law 
~ Evidence 

[2] 

[3] 

[4] 

Suppression by prosecution of evidence 
favorable to defendant upon request violates 
due process, where evidence is material either 
to guilt or punishment, irrespective of good 
faith or bad faith of prosecution. U.S.C.A. 
Const.Amends. 5, 14. 

696 Cases that cite this headnote 

Criminal Law 
~ Constitutional obligations regarding 

disclosure 

Defendant's failure to request favorable 
evidence does not leave government free 
of all obligation to disclose such evidence 
to defendant, under Brady. U.S.C.A. 
Const.Amends. 5, 14. 

136 Cases that cite this headnote 

Criminal Law 
~ Particular Types of Information Subject 

to Disclosure 

Three situations in which Brady claim 
might arise despite defendant's failure 
to request favorable evidence are: where 
previously undisclosed evidence revealed that 
prosecution introduced trial testimony that it 
knew or should have known was perjured; 
where government failed to accede to defense 
request for disclosure of some specific kind 
of exculpatory evidence; or where government 
failed to volunteer exculpatory evidence never 
requested or requested only in general way, if 
suppression of evidence would be of sufficient 
significance to result in denial of defendant's 
right to fair trial. U.S.C.A. Const.Amends. 5, 
14. 

232 Cases that cite this headnote 

Criminal Law 
~ Materiality and probable effect of 

information in general 

Although constitutional duty of government 

to disclose favorable evidence to defendant 
is triggered by potential impact of favorable 
but undisclosed evidence, showing of 
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[SJ 

[6] 

[7] 

"materiality" as required under Brady does 
not require demonstration by preponderance 
that disclosure of suppressed evidence would 
have resulted ultimately in defendant's 
acquittal; rather, touchstone of materiality is 
"reasonable probability" of different result. 
U.S.C.A. Const.Amends. 5, 14. 

1626 Cases that cite this headnote 

Criminal Law 

Gw> Materiality and probable effect of 
information in general 

In determining whether evidence that 
government failed to disclose to defendant 
satisfied "materiality" test of Brady, question 
is not whether defendant would more 
likely than not have received different 
verdict with evidence, but whether in its 
absence he received "fair trial," understood 
as a trial resulting in verdict worthy 
of confidence; "reasonable probability" 
of different result is aecordingly shown 
when government's evidentiary suppression 
undermines confidence in outcome of trial. 
U.S.C.A. Const.Amends. 5, 14. 

3120 Cases that cite this headnote 

Criminal Law 
Gw> Materiality and probable effect of 

information in general 

"Materiality" test for determining whether 
government's nondisclosure of favorable 
evidence to defendant violates Brady is not 
sufficiency of evidence test, and defendant 
need not demonstrate that, after discounting 
inculpatory evidence in light of undisclosed 
evidence, there would not have been enough 
left to convict; possibility of acquittal on 
criminal charge does not imply insufficient 
evidentiary basis to convict. U.S.C.A. 
Const.Amends. 5, 14. 

133 Cases that cite this headnote 

Criminal Law 

[8] 

[9] 

P Materiality and probable effect of 
information in general 

One does not show Brady violation 
in withholding favorable evidence by 
demonstrating that some of inculpatory 
evidence should have been excluded, but 
by showing that favorable evidence could 
reasonably be taken to put the whole 
case in such a different light as to 
undermine confidence in verdict. U.S.C.A. 
Const.Amends. 5, 14. 

1614 Cases that cite this headnote 

Criminal Law 

P Prejudice to rights of party as ground of 
review 

Once reviewing court applying Bagley test, 
in determining whether ·nondisclosure of 
favorable evidence to defendant violates due 
process, has found constitutional error, there 
is no need for further harmless error review. 
U.S.C.A. Const.Amends. 5, 14. 

128 Cases that cite this headnote 

Criminal Law 

Gw> Materiality and probable effect of 
information in general 

Evidence that government failed to disclose to 
defendant is considered collectively, not item
by-item, in determining whether "materiality" 
requirement of Brady violation has been 
satisfied. U.S.C.A. Const.Amends. 5, 14; 
ABA Rules of Prof.Conduct, Rule 3.8(d). 

188 Cases that cite this headnote 

[10] Constitutional Law 
~ Evidence 

Criminal Law 

P Constitutional obligations regarding 
disclosure 

It is not due process violation every 
time government fails or chooses not 
to disclose evidence that might prove 
helpful to defendant; Brady requires less 
of prosecution than ABA Standards for 
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Criminal Justice, which call generally for 
prosecutorial disclosures of any evidence 
tending to exculpate or mitigate. U.S.C.A. 
Const.Amends. 5, 14; ABA Rules of 
Prof.Conduct, Rule 3.8(d). 

193 Cases that cite this headnote 

[11] CriminalLaw 

~ Materiality and probable effect of 
information in general 

While definition of "materiality" for purpose 
of Brady violation in terms of cumulative 

effect of suppression leaves government 
with degree of discretion, it also imposes 
corresponding burden; prosecution, which 
alone can know what is undisclosed, must 
be assigned the consequent responsibility 
to gauge likely net effect of all such 
evidence and make disclosure when point of 
"reasonable probability" is reached. U.S.C.A. 
Const.Amends. 5, 14. 

160 Cases that cite this headnote 

[12] Criminal Law 

~ Constitutional obligations regarding 
disclosure 

Criminal Law 

~ Responsibility of and for police and other 

agencies 

Individual prosecutor has duty to learn of any 
favorable evidence known to others acting on 
government's behalf in case, including police, 
in order to avoid Brady violation, but whether 
prosecutor succeeds or fails in meeting such 
obligation prosecution's responsibility for 
failing to disclose known, material evidence 
rising to material level of importance is 
inescapable. U.S.C.A. Const.Amends. 5, 14. 

1128 Cases that cite this headnote 

[13] Criminal Law 
~ Responsibility of and for police and other 

agencies 

Prosecutor remains responsible for duty 
under Brady to disclose favorable evidence 

to defendant, regardless of whether police 
investigators failed to inform prosecutor 
of evidence, as prosecutor can establish 
procedures and regulations to insure 
commtmication of all relevant information on 

each case to every lawyer who deals with it. 
U.S.C.A. Const.Amends. 5, 14. 

377 Cases that cite this headnote 

[14] Habeas Corpus 
<19,,, Record 

Record on appeal 111 habeas proceeding, 

in which Court of Appeals found no 
Brady violation, was unclear as to whether 
majority of Court of Appeals properly 
assessed cumulative effect of evidence, in 
determining materiality, or made a series of 
independent materiality evaluations; although 
majority concluded by referring to "any or 
all of the undisclosed materials," opinion 
also contained repeated references dismissing 
particular items of evidence as immaterial. 
U.S.C.A. Const.Amends. 5, 14. 

79 Cases that cite this headnote 

[lSJ Criminal Law 
'P"· Materiality and probable effect of 

information in general 

Criminal Law 

t""" Other particular issues 

Favorable evidence state failed to disclose 
to defendant was "material," as it would 
have made a different result "reasonably 
probable" in capital murder prosecution, and 
thus, nondisclosure of evidence was Brady 

violation; among undisclosed evidence was 
statement by prosecution's "best" witness that 
assailant was about five foot four or five foot 
five and medium build, matching description 
of key informer and not defendant, who 
was six feet tall and thin, statement by 
another eyewitness, who described struggle 
and shooting with clarity at trial, indicating 

that witness had not seen actual murder 
and had not seen assailant outside vehicle, 
and undisclosed statements by key informer 

3 
P-81



Ky!es v. Whitley, 514 U.S. 419 (1995) 

115 S.Ct. 1555, 13fl.Ed.2d 490, 63-USLW 4303· 

that were inconsistent, implied that informer 
was anxious to see defendant arrested for 

victim's murder, and raised suspicions that 
informer planted both murder weapon and 
victim's purse in places where they were found. 
U.S.C.A. Const.Amends. 5, 14. 

605 Cases that cite this headnote 

[16] Criminal Law 

t\z,;> Other particular issues 

When probative force of evidence depends on 
circumstances under which it was obtained 
and those circumstances raise possibility 
of fraud, indication of conscientious police 
work will enhance probative force and 
slovenly work will diminish it, for purpose of 
determining whether nondisclosed evidence of 
sloppiness of police investigation is material, 
as required for Brady violation. U.S.C.A. 
Const.Amends. 5, 14. 

25 Cases that cite this headnote 

[17] Criminal Law 
,,~ Impeaching evidence 

Criminal Law 

~ Test results;demonstrative and 
documentary evidence 

Although prosecution's list of cars in parking 
lot near scene of murder at midevening 
after murder did not rank with failure to 
disclose other evidence, such as eyewitnesses' 
statements, it would have had some value 
as exculpation and impeachment, and thus, 

nondisclosure of such list was required 
to be considered in determining whether 
"materiality" requirement for Brady violation 
was satisfied; on police assumption that 
killer drove to lot and left his car there 
during heat of investigation, list without 
defendant's registration would have helped 
defendant and would have had some value 
in countering prosecution's argument that 
grainy enlargement of photograph of crime 
scene showed defendant's car in background. 
U.S.C.A. Const.Amends. 5, 14. 

* 

76 Cases that cite this headnote 

**1558 Syllabus * 

The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. See 
United States v. Detroit Lumber Co., 200 U.S. 321, 
337, 26 S.Ct. 282,287, 50 L.Ed. 499. 

*419 Petitioner Kyles was convicted of first-degree 
murder by a Louisiana jury and sentenced to death. 
Following the affirmance of his conviction and sentence 
on direct appeal, it was revealed on state collateral 
review that the State had never disclosed certain evidence 
favorable to him. That evidence included, inter alia, 

(1) contemporaneous eyewitness statements taken by the, 
police following the murder; (2) various statements made 
to the police by an informant known as "Beanie," who 
was never called to testify; and (3) a computer printout 
of license numbers of cars parked at the crime scene on 
the night of the murder, which did not list the number of 
Kyles's car. The state trial court nevertheless denied r~lief, 
and the State Supreme Court denied Kyles's application 
for discretionary review. He then sought relief on federal 
habeas, claiming, among other things, that his conviction 
was obtained in violation of Brady v. Maryland, 373 U.S. 
83, 87, 83 S.Ct. 1194, 1196-1197, 10 L.Ed.2d 215, which. 
held that the suppression by the prosecution of evidence 
favorable to an accused violates due process where the 
evidence is material either to guilt or to punishment. The 
Federal District Court denied relief, and the Fifth Circuit 
affirmed. 

Held: 

1. Under United States v. Bagley, 473 U.S. 667, 105 S.Ct. 
3375, 87 L.Ed.2d 481, four aspects of materiality for 
Brady purposes bear emphasis. First, favorable evidence 
is material, and constitutional error results from its 
suppression by the government, if there is a "reasonable 
probability" that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been 
different. Thus, a showing of materiality does not require 
demonstration by a preponderance that disclosure of 
the suppressed evidence would have resulted ultimately 
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in the defendant's acquittal. 473 U.S., at 682, 685, 105 
S.Ct., at 3383-3384, 3385. United States v. Agurs, 427 
U.S. 97, 112-113, 96 S.Ct. 2392, 2401-2402, 49 L.Ed.2d 
342, distinguished. Second, Bagley materiality is not a 
sufficiency of evidence test. One does not show a Brady 

violation by demonstrating that some of the inculpatory 
evidence should have been excluded, but by showing that 
the favorable evidence could reasonably be taken to put 
the whole case in such a different light as to undermine 
confidence in the verdict. Third, contrary to the Fifth 
Circuit's assumption, once a reviewing court applying 
Bagley has found constitutional error, there is no need 
for further harmless-error review, since the constitutional 
standard for materiality *420 under Bagley imposes 
a higher burden than the harmless-error standard of 
Brecht v. Abrahamson, 507 U.S. 619, 623, 113 S.Ct. 1710, 
1715, 123 L.Ed.2d 353. Fourth, the state's disclosure 
obligation turns on the cumulative effect of all suppressed 
evidence favorable to the defense, not on the evidence 
considered item by item. 473 U.S., at 675, and n. 7, 
105 S.Ct., at 3380, and n. 7. Thus, the prosecutor, who 
alone can know what is undisclosed, must be assigned 
the responsibility to gauge the likely net effect of all 
such evidence and make disclosure when the point of 
"reasonable probability" is reached. **1559 Moreover, 

that responsibility remains regardless of any failure by 
the police to bring favorable evidence to the prosecutor's 
attention. To hold otherwise would amount to a serious 
change of course from the Brady line of cases. As the 
more likely reading of the Fifth Circuit's opinion shows 
a series of independent materiality evaluations, rather 
than the cumulative evaluation required by Bagley, it is 
questionable whether that court evaluated the significance 
of the undisclosed evidence in this case under the correct 
standard. Pp. 1565-1569. 

2. Because the net effect of the state-suppressed evidence 
favoring Kyles raises a reasonable probability that its 
disclosure would have produced a different result at trial, 
the conviction cannot stand, and Kyles is entitled to a new 
trial. Pp. 1569-1576. 

(a) A review of the suppressed statements of eyewitnesses 
-whose testimony identifying Kyles as the killer was the 
essence of the State's case-reveals that their disclosure 
not only would have resulted in a markedly weaker case 
for the prosecution and a markedly stronger one for the 
defense, but also would have substantially reduced or 

destroyed the value of the State's two best witnesses. Pp. 
1569-1571. 

(b) Similarly, a recapitulation of the suppressed statements 
made to the police by Beanie-who, by the State's own 
admission, was essential to its investigation and, indeed, 
"made the case" against Kyles-reveals that they were 
replete with significant inconsistencies and affirmatively 
self-incriminating assertions, that Beanie was anxious to 
see Kyles arrested for the murder, and that the police had a 
remarkably uncritical attitude toward Beanie. Disclosure 
would therefore have raised opportunities for the defense 
to attack the thoroughness and even the good faith of the 
investigation, and would also have allowed the defense 
to question the probative value of certain crucial physical 
evidence. Pp. 1571-1573. 

(c) While the suppression of the prosecution's list of the 
cars at the crime scene after the murder does not rank with 
the failure to disclose the other evidence herein discussed, 
the list would have had some value as exculpation of 
Kyles, whose license plate was not included thereon, and 
as impeachment of the prosecution's arguments to the 
jury that the killer left his car at the scene during the 
investigation and that a grainy *421 photograph of the 
scene showed Kyles's car in the background. It would also 
have lent support to an argument that the police were 
irresponsible in relying on inconsistent statements made 
by Beanie. Pp. 1573-1574. 

( d) Although not every item of the State's case would have 
been directly undercut if the foregoing Brady evidence 
had been disclosed, it is significant that the physical 
evidence remaining unscathed would, by the State's own 
admission, hardly have amounted to overwhelming proof 
that Kyles was the murderer. While the inconclusiveness 
of that evidence does not prove Kyles's innocence, and 
the jury might have found the unimpeached eyewitness 
testimony sufficient to convict, confidence that the verdict 
would have been the same cannot survive a recap of 
the suppressed evidence and its significance for the 
prosecution. Pp. 1574-1576. 

5 F.3d 806 (CA5 1993), reversed and remanded. 

SOUTER, J., delivered the opinion of the Court, in which 
STEVENS, O'CONNOR, GINSBURG, and BREYER, 
JJ., joined. STEVENS, J., filed a concurring opinion, in 
which GINSBURG and BREYER, JJ., joined, post, p. 
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1576. SCALIA, J., filed a dissenting opinion, in which 
REHNQUIST, C.J., and KENNEDY and THOMAS, 
JJ.,joined,post, p. 1576. 

Attorneys and Law Firms 

James S. Liebman, New York City, for petitioner. 

Jack Peebles, New Orleans, LA, for respondent. 

Opinion 

Justice SOUTER delivered the opinion of the Court. 

After his first trial in 1984 ended in a hung jury, petitioner 
Curtis Lee Kyles was tried **1560 again, convicted of 
first-degree murder, and sentenced to death. On habeas 
review, we follow the established rule that the state's 
obligation under Brady v. Maryland, 373 U.S. 83, 83 
S.Ct. 1194, 10 L.Ed.2d 215 (1963), to disclose evidence 
favorable to the defense, turns on the cumulative effect of 
all such evidence suppressed by the government, and we 
hold that the prosecutor remains responsible for gauging 
that effect regardless of any failure by the police to bring 
favorable evidence to the prosecutor's attention. Because 
the net effect of the evidence withheld by the State in 
this case raises *422 a reasonable probability that its 
disclosure would have produced a different result, Kyles 
is entitled to a new trial. 

I 

Following the mistrial when the jury was unable to reach 
a verdict, Kyles's subsequent conviction and sentence of 
death were affirmed on direct appeal. State v. Kyles, 513 
So.2d265 (La.1987), cert. denied, 486 U.S. 1027, 108 S.Ct. 
2005, 100 L.Ed.2d 236 (1988). On state collateral review, 

the trial court denied relief, but the Supreme Court of 
Louisiana remanded for an evidentiary hearing on Kyles's 
claims of newly discovered evidence. During this state
court proceeding, the defense was first able to present 
certain evidence, favorable to Kyles, that the State had 
failed to disclose before or during trial. The state trial 
court nevertheless denied relief, and the State Supreme 
Court denied Kyles's application for discretionary review. 
State ex rel. Kyles v. Butler, 566 So.2d 386 (La.1990). 

Kyles then filed a petition for habeas corpus in the United 
States District Court for the Eastern District of Louisiana, 

which denied the petition. The Court of Appeals for the 
Fifth Circuit affirmed by a divided vote. 5 F.3d 806 (CA5 
1993). As we explain, infra, at 1569, there is reason to 
question whether the Court of Appeals evaluated the 
significance of undisclosed evidence under the correct 
standard. Because "[ o ]ur duty to search for constitutional 
error with painstaking care is never more exacting than it 
is in a capital case," Burger v. Kemp, 483 U.S. 776, 785, 

I 107 S.Ct. 3 l 14, 3121, 97 L.Ed.2d 638 (1987), we granted 
certiorari, 511 U.S. 1051, 114 S.Ct. 1610, 128 L.Ed.2d 338 
(1994), and now reverse. 

1 The dissent suggests that Burger is not authority 

for error correction in capital cases, at least when 

two previous reviewing courts have found no error. 
Post, at 1577. We explain, inji·a, at 1569, that this 

is not a case of simple error correction. As for the 
significance of prior review, Burger cautions that this 
Court should not "substitute speculation" for the 
"considered opinions" of two lower courts. 483 U.S., 
at 785, 107 S.Ct., at 3121. No one could disagree 

that "speculative" claims do not carry much weight 

against careful evidentiary review by two prior courts. 
There is nothing speculative, however, about Kyles's 
Brady claim. 

*423 II 

A 

The record indicates that, at about 2:20 p.m. on Thursday, 
September 20, 1984, 60-year-old Dolores Dye left the 
Schwegmann Brothers' store (Schwegmann's) on Old 
Gentilly Road in New Orleans after doing some food 
shopping. As she put her grocery bags into the trunk of 
her red Ford LTD, a man accosted her and after a short 
struggle drew a revolver, fired into her left temple, and 
killed her. The gunman took Dye's keys and drove away 

in the LTD. 

New Orleans police took statements from six 

eyewitnesses, 2 who offered various descriptions of the 
gunman. They agreed that he was a black man, and four of 
them said that he had braided hair. The witnesses differed 
significantly, however, in their descriptions of height, age, 
weight, build, and hair length. Two reported seeing a man 
of 17 or 18, while another described the gunman as looking 

as old as 28. One witness described him as 5# 4# or 5#5#, 
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medium build, 140-150 pounds; another described the 

man as slim and close to six feet. One witness **1561 said 

he had a mustache; none of the others spoke of any facial 
hair at all. One witness said the murderer had shoulder
length hair; another described the hair as "short." 

2 The record reveals that statements were taken from 
Edward Williams and Lionel Plick, both waiting for 
a bus nearby; Isaac Smallwood, Willie Jones, and 
Henry Williams, all working in the Schwegmann's 
parking lot at the time of the murder; and Robert 
Territo, driving a truck waiting at a nearby traffic 
light at the moment of the shooting, who gave a 
statement to police on Friday, the day after the 
murder. 

Since the police believed the killer might have driven his 
own car to Schwegmann's and left it there when he drove 

off in Dye's LTD, they recorded the license numbers of 

the cars remaining in the parking lots around the store at 

9:15 p.m. on the evening of the murder. Matching these 

numbers with registration records produced the names 
and addresses of the owners of the cars, with a notation 
of any owner's police *424 record. Despite this list and 
the eyewitness descriptions, the police had no lead to the 
gunman until the Saturday evening after the shooting. 

At 5:30 p.m., on September 22, a man identifying himself 

as James Joseph called the police and reported that on 

the day of the murder he had bought a red Thunderbird 
from a friend named Curtis, whom he later identified as 
petitioner, Curtis Kyles. He said that he had subsequently 
read about Dye's murder in the newspapers and feared 
that the car he purchased was the victim's. He agreed to 
meet with the police. 

A few hours later, the informant met New Orleans 

Detective John Miller, who was wired with a hidden body 

microphone, through which the ensuing conversation was 
recorded. See App. 221-257 (transcript). The informant · 

now said his name was Joseph Banks and that he was 

called Beanie. His actual name was Joseph Wallace. 3 

3 Because the informant had so many aliases, we will 
follow the convention of the court below and refer to 
him throughout this opinion as Beanie: 

His story, as well as his name., had changed since his 
earlier call. In place of his original account of buying a 
Thunderbird from Kyles on Thursday, Beanie told Miller 
that he had not seen Kyles at all on Thursday, id., at 249-

250, and had bought a red LTD the previous day, Friday, 

id., at 221-222, 225. Beanie led Miller to the parking lot 

of a nearby bar, where he had left the red LTD, later 
identified as Dye's. 

Beanie told Miller that he lived with Kyles's brother-in

law (later identified as Johnny Burns), 4 whom Beanie 
repeatedly called his "partner." Id., at 221. Beanie 

described Kyles as slim, about 6-feet tall, 24 or 25 years 

old, with a "bush" hairstyle. Id., at 226, 252. When asked 

if Kyles ever wore *425 his hair in plaits, Beanie said that 
he did but that he "had a bush" when Beanie bought the 
car. Id., at 249. 

4 Johnny Burns is the brother of a woman known as 
Pinky Burns. A number of trial witnesses referred 
to the relationship between Kyles and Pinky Burns 
as a common-law marriage (Louisiana's civil law 
notwithstanding). Kyles is the father of several of 
Pinky Burns's children. 

During the conversation, Beanie repeatedly expressed 
concern that he might himself be a suspect in the murder. 
He explained that he had been seen driving Dye's car on 
Friday evening in the French Quarter, admitted that he 
had changed its license plates, and worried that he "could 

have been charged" with the murder on the basis of his 

possession of the LTD. Id., at 231,246,250. He asked ifhe 

would be put in jail. Id., at 235, 246. Miller acknowledged 
that Beanie's possession of the car would have looked 

suspicious, id., at 247, but reassured him that he "didn't 
do anything wrong," id., at 235. 

Beanie seemed eager to cast suspicion on Kyles, who 
allegedly made his living by "robbing people," and had 

tried to kill Beanie at some prior time. Id., at 228, 245, 

251. Beanie said that Kyles regularly carried two pistols, 
a .38 and a .32, and that if the police could "set him 
up good," they could "get that same gun" used to kill 
Dye. Id., at 228-229. Beanie rode with Miller and Miller's 
supervisor, Sgt. James Eaton, in an unmarked squad 
car to Desire Street, where he pointed out the building 
containing Kyles's apartment. Id., at 244-246. 

Beanie told the officers that after he bought the car, he 

and his "partner" (Burns) drove Kyles to Schwegmann's 
about 9 p.m. on Friday evening to pick up Kyles's car, 

described as an orange four-door Ford. 5 **1562 Id., at. 
221, 223, 231-232, 242. When asked where Kyles's car had 
been parked, Beanie replied that it had been "[ o ]n the same 
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side [ of the lot] where the woman was killed at." Id., at 231. 
The officers later drove Beanie to Schwegmann's, where he 
indicated the space where he claimed Kyles's car had been 
parked. Beanie went on to say that when he and Burns had 
brought Kyles to pick *426 up the car, Kyles had gone to 
some nearby bushes to retrieve a brown purse, id., at 253-

255, which Kyles subsequently hid in a wardrobe at his 

apartment. Beanie said that Kyles had "a lot of groceries" 

in Schwegmann's bags and a new baby's potty "in the car." 

Id., at 254-255. Beanie told Eaton that Kyles's garbage 
would go out the next day and that if Kyles was "smart" he 
would "put[thepurse] in [the] garbage." Id., at 257. Beanie 
made it clear that he expected some reward for his help, 
saying at one point that he was not "doing all of this for 

nothing." Id., at 246. The police repeatedly assured Beanie 

that he would not lose the $400 he paid for the car. Id., at 

243,246. 

5 According to photographs later introduced at trial, 
Kyles's car was actually a Mercury and, according to 
trial testimony, a two-door model. Tr. 210 (Dec. 7, 
1984). 

After the visit to Schwegmann's, Eaton and Miller took 

Beanie to a police station where Miller interviewed him 
again on the record, which was transcribed and signed by 
Beanie, using his alias "Joseph Banks." See id., at 214-220. 
This statement, Beanie's third (the telephone call being the 
first, then the recorded conversation), repeats some of the 
essentials of the second one: that Beanie had purchased 
a red Ford LTD from Kyles for $400 on Friday evening; 

that Kyles had his hair "combed out" at the time of the 

sale; and that Kyles carried a .32 and a .38 with him "all 

the time." 

Portions of the third statement, however, embellished 
or contradicted Beanie's preceding story and were even 
internally inconsistent. Beanie reported that after the sale, 
he and Kyles unloaded Schwegmann's grocery bags from 

the trunk and back seat of the LTD and placed them in 

Kyles's own car. Beanie said that Kyles took a brown 
purse from the front seat of the LTD and that they 
then drove in separate cars to Kyles's apartment, where 
they unloaded the groceries. Id., at 216-217. Beanie also 
claimed that, a few hours later, he and his "partner" Burns 
went with Kyles to Schwegmann's, where they recovered 
Kyles's car and a "big brown pocket book" from "next to 
a building." Id, at 218. Beanie did not explain how Kyles 
could have picked up his car and recovered the purse at 

Schwegmann's, after Beanie *427 had seen Kyles with 

both just a :rew hours earlier. The police neither noted the 
inconsistencies nor questioned Beanie about them. 

Although the police did not thereafter put Kyles under 
surveillance, Tr. 94 (Dec. 6, 1984), they learned about 
events at his apartment from Beanie, who went there 

twice on Sunday. According to a fourth statement by 

Beanie, this one given to the chief prosecutor in November 
(between the first and second trials), he first went to the 

apartment about 2 p.m., after a telephone conversation 
with a police officer who asked whether Kyles had the 
gun that was used to kill Dye. Beanie stayed in Kyles's 
apartment until about 5 p.m., when he left to call Detective 
John Miller. Then he returned about 7 p.m. and stayed 

until about 9:30 p.m., when he left to meet Miller, 

who also asked about the gun. According to this fourth 
statement, Beanie "rode around" with Miller until 3 a.m. 
on Monday, September 24. Sometime during those same 
early morning hours, detectives were sent at Sgt. Eaton's 
behest to pick up the rubbish outside Kyles's building. 
As Sgt. Eaton wrote in an interoffice memorandum, he 
had "reason to believe the victims [sic] personal papers 

and the Schwegmann's bags will be in the trash." Record, 

Defendant's Exh. 17. 

At 10:40 a.m., Kyles was arrested as he left the apartment, 
which was then searched under a warrant. Behind the 
kitchen stove, the police found a .32-caliber revolver 
containing five live rounds and one spent cartridge. 
Ballistics tests later showed that this pistol was used to 
murder Dye. In a wardrobe in a hallway leading to the 

kitchen, the officers found a homemade shoulder holster 
that fit the murder weapon. In a bedroom dresser drawer, 
they discovered two boxes of ammunition, one containing 
several .32-caliber rounds of the same brand as those 
found in the pistol. Back in the kitchen, various cans of cat 
and dog food, some of them of the brands Dye typically 
purchased, were found in Schwegmann's sacks. No other 
groceries **1563 were identified as *428 possibly being 

Dye's, and no potty was found. Later that afternoon at 

the police station, police opened the rubbish bags and 
found the victim's purse, identification, and other personal 
belongings wrapped in a Schwegmann's sack. 

The gun, the LTD, the purse, and the cans of pet food 
were dusted for fingerprints. The gun had been wiped 
clean. Several prints were found on the purse and on the 
LTD, but none was identified as Kyles's. Dye's prints were 

not found on any of the cans of pet food. Kyles's prints 
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were found, however, on a small piece of paper taken 
from the front passenger-side floorboard of the LTD. The 
crime laboratory recorded the paper as a Schwegmann's 
sales slip, but without noting what had been printed on it, 

which was obliterated in the chemical process oflifting the 
fingerprints. A second Schwegmann's receipt was found in 
the trunk of the LTD, but Kyles's prints were not found 
on it. Beanie's fingerprints were not compared to any of 
the fingerprints found. Tr. 97 (Dec. 6, 1984). 

The lead detective on the case, John Dillman, put together 
a photo lineup that included a photograph of Kyles (but 

not of Beanie) and showed the array to five of the six 
eyewitnesses who had given statements. Three of them 
picked the photograph of Kyles; the other two could not 
confidently identify Kyles as Dye's assailant. 

B 

Kyles was indicted for first-degree murder. Before trial, 
his counsel filed a lengthy motion for disclosure by the 
State of any exculpatory or impeachment evidence: The 
prosecution responded that there was "no exculpatory 
evidence of any nature," despite the government's 
knowledge of the following evidentiary items: (1) the six 
contemporaneous eyewitness statements taken by police 
following the murder; (2) records of Beanie's initial call 
to the police; (3) the tape recording of the Saturday 

conversation between Beanie and officers Eaton and 
Miller; (4) the typed and signed statement *429 given 
by Beanie on Sunday morning; (5) the computer print
out of license numbers of cars parked at Schwegmann's 
on the night of the murder, which did not list the number 
of Kyles's car; (6) the internal police memorandum calling 
for the seizure of the rubbish after Beanie had suggested 
that the purse might be found there; and (7) evidence 
linking Beanie to other crimes at Schwegmann's and 
to the unrelated murder of one Patricia Leidenheimer, 
committed in January before the Dye murder. 

. At the first trial, in November, the heart of the State's 
case was eyewitness testimony from four people who were 
at the scene of the crime (three of whom had previously 
picked Kyles from the photo lineup). Kyles maintained 
his innocence, offered supporting witnesses, and supplied 

an alibi that he had been picking up his children from 
school at the time of the murder. The theory of the defense 
was that Kyles had been framed by Beanie, who had 

planted evidence in Kyles's apartment and his rubbish 
for the purposes of shifting suspicion away from himself, 
removing an impediment to romance with Pinky Burns, 
and obtaining reward money. Beanie did not testify as a 
witness for either the defense or the prosecution. 

Because the State withheld evidence, its case was much 
stronger, and the defense case much weaker, than the full 
facts would have suggested. Even so, after four hours of 
deliberation, the jury became deadlocked on the issue of 
guilt, and a mistrial was declared. 

After the mistrial, the chief trial prosecutor, Cliff Strider, 
interviewed Beanie. See App. 258-262 (notes ofinterview). 
Strider's notes show that Beanie again changed important 
elements of his story. He said that he went with Kyles 
to retrieve Kyles's car from the Schwegmann's lot on 
Thursday, the day of the murder, at some time between 
5 and 7:30 p.m., not on Friday, at 9 p.m., as he had said 
in his second and third statements. (Indeed, in his second 
statement, Beanie said that he had not seen Kyles at all 
on Thursday. *430 Id, at 249-250.) He also said, for the 
first time, that when they had picked up the car they were 
accompanied not only by Johnny Burns but also by Kevin 
Black, who had testified for the defense at the first trial. 
Beanie now claimed that after getting Kyles's **1564 car 
they went to Black's house, retrieved a number of bags of 
groceries, a child's potty, and a brown purse, all of which 
they took to Kyles's apartment. Beanie also stated that 
on the Sunday after the murder he had been at Kyles's 
apartment two separate times. Notwithstanding the many 
inconsistencies and variations among Beanie's statements, 
neither Strider's notes nor any of the other notes and 
transcripts were given to the defense. 

In December 1984, Kyles was tried a second time. Again, 
the heart of the State's case was the testimony of four 
eyewitnesses who positively identified Kyles in front of the 
jury. The prosecution also offered a blown-up photograph 
taken at the crime scene soon after the murder, on the 
basis of which the prosecutors argued that a seemingly 
two-toned car in the background of the photograph 
was Kyles's. They repeatedly suggested during cross
examination of defense witnesses that Kyles had left his 
own car at Schwegmann's on the day of the murder and 
had retrieved it later, a theory for which they offered no 

evidence beyond the blown-up photograph. Once again, 
Beanie did not testify. 
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As in the first trial, the defense contended that the 

eyewitnesses were mistaken. Kyles's counsel called several 
individuals, including Kevin Black, who testified to seeing 

Beanie, with his hair in plaits, driving a red car similar to 
the victim's about an hour after the killing. Tr. 209 (Dec. 
7, 1984). Another witness testified that Beanie, with his 
hair in braids, had tried to sell him the car on Thursday 

evening, shortly after the murder. Id., at 234--23 5. Another 

witness testified that Beanie, with his hair in a "Jheri 
curl," had attempted to sell him the car on Friday. Id., at 

249-251. One witness, Beanie's "partner," Burns, testified 

that he had seen Beanie on Sunday at Kyles's apartment, 
stooping down near *431 the stove where the gun was 
eventually found, and the defense presented testimony 
that Beanie was romantically interested in Pinky Burns. 
To explain the pet food found in Kyles's apartment, there 

was testimony that Kyles's family kept a dog and cat and 

often fed stray animals in the neighborhood. 

Finally, Kyles again took the stand. Denying any 
involvement in the shooting, he explained his fingerprints 
on the cash register receipt found in Dye's car by saying 
that Beanie had picked him up in a red car on Friday, 
September 21, and had taken him to Schwegmann's, where 
he purchased transmission fluid and a pack of cigarettes. 

He suggested that the receipt may have fallen from the bag 

when he removed the cigarettes. 

On rebuttal, the prosecutor had Beanie brought into 
the courtroom. All of the testifying eyewitnesses, after 
viewing Beanie standing next to Kyles, reaffirmed their 
previous identifications of Kyles as the murderer. Kyles 
was convicted of first-degree murder and sentenced to 

death. Beanie received a total of $1,600 in reward money. 

See Tr. of Hearing on Post-Conviction Relief 19-20 (Feb. 

24, 1989); id., at 114 (Feb. 20, 1989). 

Following direct appeal, it was revealed in the course of 
state collateral review that the State had failed to disclose 
evidence favorable to the defense. After exhausting state 
remedies, Kyles sought relief on federal habeas, claiming, 
among other things, that the evidence withheld was 

material to his defense and that his conviction was thus 

obtained in violation of Brady. Although the United 
States District Court denied relief and the Fifth Circuit 

affirmed, 6 Judge *432 King dissented, **1565 writing 
that "[f]or the first time in my fourteen years on this 
court .. . I have serious reservations about whether the 
State has sentenced to death the right man." 5 F.3d, at 820. 

6 Pending appeal, Kyles filed a motion under Federal 
Rules of Civil Procedure 60(b)(2) and (6) to reopen 
the District Court judgment. In that motion, he 
charged that one of the eyewitnesses who testified 
against him at trial committed perjury. In the witness's · 
accompanying affidavit, Darlene Kersh (formerly 
Cahill), the only such witness who had not given 
a contemporaneous statement, swears that she told 
the prosecutors and detectives she did not have an 
opportunity to view the assailant's face and could 
not identify him. Nevertheless, Kersh identified Kyles 
untruthfully, she says, after being "told by some 
people ... [who] I think ... were district attorneys and 
police, that the murderer would be the guy seated at 
the table with the attorney and that that was the one 
I should identify as the murderer. One of the people 
there was at the D.A.' s table at the trial. To the 
best of my knowledge there was only one black man 
sitting at the counsel table and I pointed him out as 
the one I had seen shoot the lady." Kersh claims to 
have agreed to the State's wishes only after the police 
and district attorneys assured her that "all the other 
evidence pointed to [Kyles] as the killer." Affidavit of 
Darlene Kersh 5, 7. 

The District Court denied the motion as an abuse 
of the writ, although its order was vacated by 
the Court of Appeals for the Fifth Circuit with 
instructions to deny the motion on the ground 
that a petitioner may not use a Rule 60(b) motion 
to raise constitutional claims not included in the 
original habeas petition. That ruling is not before 
us. After denial of his Rule 60(b) motion, Kyles 
again sought state collateral review on the basis of 
Kersh's affidavit. The Supreme Court of Louisiana 
granted discretionary review and ordered the trial 
court to conduct an evidentiary hearing; all state 
proceedings are currently stayed pending our 
review of Kyles's federal habeas petition. 

III 

[l] [2] [3] The prosecution's affirmative duty to disclose 

evidence favorable to a defendant can trace its origins 

to early 20th-century strictures against misrepresentation 
and is of course most prominently associated with this 

Court's decision in Brady v. Marylan4. 373 U.S. 83, 83 
S.Ct. 1194, 10 L.Ed.2d 215 (1963). See id., at 86, 83 S.Ct., 
at 1196 (relying on Mooney v. Holohan, 294 U.S. 103, 112, 
55 S.Ct. 340, 341-342, 79 L.Ed. 791 (1935), and Pyle v. 
Kansas, 317 U.S. 213, 215-216, 63 S.Ct. 177, 178-179, 
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87 L.Ed. 214 (1942)). Brady held "that the suppression 

by the prosecution of evidence favorable to an accused 
upon request violates due process where the evidence 
is material either to guilt or to punishment, irrespective 

of the good faith or bad faith of the prosecution." 373 

U.S., at 87, 83 S.Ct., at 1196-1197; see *433 Moore 

v. Illinois, 408 U.S. 786, 794-795, 92 S.Ct. 2562, 2567-
2568, 33 L.Ed.2d 706 1972). In United States v. Agurs, 
427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976), 
however, it became clear that a defendant's failure to 
request favorable evidence did not leave the Government 
free of all obligation. There, the Court distinguished 

three situations in which a Brady claim might arise: first, 

where previously undisclosed evidence revealed that the 

prosecution introduced trial testimony that it knew or 
should have known was perjured, 427 U.S., at 103-104, 

96 S.Ct., at 2397-2398; 7 second, where the Government 
failed to accede to a defense request for disclosure of some 
specific kind of exculpatory evidence, id, at 104-107, 96 
S.Ct., at 2398-2399; and third, where the Government 
failed to volunteer exculpatory evidence never requested, 

or requested only in a general way. The Court found a duty 

on the part of the Government even in this last situation, 

though only when suppression of the evidence would be 

"of sufficient significance to result in the denial of the 
defendant's right to a fair trial." Id., at 108, 96 S.Ct., at 

2400. 

7 The Court noted that "a conviction obtained by the 
knowing use of pe1jured testimony is fundamentally 
unfair, and must be set aside if there is any reasonable 
·likelihood tha.t the false testimony could have affected 
the judgment of the jury." Agurs, 427 U.S., at 
103, 96 S.Ct., at 2397 (footnote omitted). As the 
ruling pertaining to Kersh's affidavit is not before 
us, we do not consider the question whether Kyles's 
conviction was obtained by the knowing use of 
perjured testimony and our decision today does not 
address any claim under the first Agurs category. See 
n. 6, supra. 

In the third prominent case on the way to current 

Brady law, United States v. Bagley, 473 U.S. 667, 
105 S.Ct. 3375, 87 L.Ed.2d 481 (1985), the Court 
disavowed any difference between exculpatory and 
impeachment evidence for Brady purposes, and it 
abandoned the distinction between the second and third 
Agurs circumstances, i.e., the "specific-request" and 
"general- or no-request" situations. Bagley held that 
regardless of request, favorable evidence is material, and 

constitutional error results from its suppression by the 
government, "if there is a reasonable probability that, had 
the evidence been disclosed to the defense, the result of the 
proceeding would have been different." *434 473 U.S., 

at 682, 105 S.Ct., at 3383 (opinion ofBlackmun, J.); id, at 

685, 105 S.Ct., at 3385 (White, J., concurring in part and 

concurring in judgment). 

[4] [5] Four aspects of materiality under Bagley bear 
emphasis. Although the constitutional duty is triggered 
by the potential impact of favorable but undisclosed 
evidence, **1566 a showing of materiality does not 

require demonstration by a preponderance that disclosure 

of the suppressed evidence would have resulted ultimately 

in the defendant's acquittal (whether based on the presence 
of reasonable doubt or acceptance of an explanation for 
the crime that does not inculpate the defendant). Id, 
at 682, 105 S.Ct., at 3383-3384 (opinion of Blackmun, 
J.) (adopting formulation announced in Strickland v. 
Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 2068, 
80 L.Ed.2d 674 (1984)); Bagley, supra, 473 U.S., at 685, 

105 S.Ct., at 3385 (White, J., concurring in part and 

concurring in judgment) (same); see 473 U.S., at 680, 
105 S.Ct., at 3382-3383 (opinion ofBlackmun, J.) (Agurs 

"rejected a standard that would require the defendant 
to demonstrate that the evidence if disclosed probably 
would have resulted in acquittal"); cf. Strickland, supra, 
466 U.S., at 693, 104 S.Ct., at 2068 ("[W]e believe that a 
defendant need not show that counsel's deficient conduct 
more likely than not altered the outcome in the case"); 

Nix v. Whiteside, 475 U.S. 157, 175, 106 S.Ct. 988, 

998, 89 L.Ed.2d 123 (1986) ("[A] defendant need not 
establish that the attorney's deficient performance more 

likely than not altered the outcome in order to establish 
prejudice under Strickland "). Bagley 's touchstone of 
materiality is a "reasonable probability" of a different 
result, and the adjective is important. The question is 
not whether the defendant would more likely than not 

have received a different verdict with the evidence, but 
whether in its absence he received a fair trial, understood 

as a trial resulting in a verdict worthy of confidence. 
A "reasonable probability" of a different result is 
accordingly shown when the government's evidentiary 
suppression "undermines confidence in the outcome of the 
trial." Bagley, 473 U.S., at 678, 105 S.Ct., at 3381. 

[6] [7] The second aspect of Bagley materiality bearing 
emphasis here is that it is not a sufficiency of evidence test. 

A defendant need not demonstrate that after discounting 
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the inculpatory *435 evidence in light of the midisclosed 
evidence, there would not have been enough left to 

convict. The possibility of an acquittal on a criminal 
charge does not imply an insufficient evidentiary basis 
to convict. One does not show a Brady violation by 
demonstrating that some of the inculpatory evidence 
should have been excluded, but by showing that the 
favorable evidence could reasonably be taken to put the 
whole case in such a different light as to undermine 

confidence in the verdict. 8 

8 This rule is clear, and none of the Brady cases 
has ever suggested that sufficiency of evidence ( or 
insufficiency) is the touchstone. And yet the dissent 
appears to assume that Kyles must lose because there 
would still have been adequate evidence to convict 
even if the favorable evidence had been disclosed. See 
post, at 1579-1580 (possibility that Beanie planted 

evidence "is perfectly consistent" with Kyles's guilt), 

1580 ("[T]he jury could well have believed [portions 
of the defense theory] and yet have condemned 

petitioner because it could not believe that all four 
of the eyewitnesses were similarly mistaken"), 1582 

(the Brady evidence would have left two prosecution 
witnesses "totally untouched"), 1583 (Brady evidence 
"can be logically separated from the incriminating 
evidence that would have remained unaffected"). 

[8] Third, we note that, contrary to the assumption 

made by the Court of Appeals, 5 F.3d, at 818, once a 
reviewing court applying Bagley has found constitutional 
error there is no need for further harmless-error review. 
Assuming, arguendo, that a harmless-error enquiry were 
to apply, a Bagley error could not be treated as harmless, 
since "a reasonable probability that, had the evidence 
been disclosed to the defense, the result of the proceeding 
would have been different," 473 U.S., at 682, 105 S.Ct., 
at 3383 (opinion of Blackmun, J.); id., at 685, 105 S.Ct., 
at 3385 (White, J., concurring in part and concurring 
in judgment), necessarily entails the conclusion that the 
suppression must have had " 'substantial and injurious 
effect or influence in determining the jury's verdict,' " 
Brecht v. Abrahamson, 507 U.S. 619, 623, 113 S.Ct. 
1710, 1714, 123 L.Ed.2d 353 (1993), quoting Kotteakos 
v. United States, 328 U.S. 750, 776, 66 S.Ct. 1239, 
1253, 90 L.Ed. 1557 (1946). This is amply confirmed by 
the development of the respective governing standards. 
Although *436 Chapman v. Caltfornia, 386 U.S. 18, 24, 
87 S.Ct. 824, 828, 17 L.Ed.2d 705 (1967), held that a 
conviction tainted by constitutional error must be set aside 
unless **1567 the error complained of "was harmless 

beyond a reasonable doubt," we held in Brecht that 
the standard of harmlessness generally to be applied in 
habeas cases is the Kotteakos formulation (previously 
applicable only in reviewing nonconstitutional errors on 
direct appeal), Brecht, supra, 507 U.S., at 622-623, 113 
S.Ct., at 1713-1714. Under Kotteakos a conviction may be 
set aside only if the error "had substantial and injurious 
effect or influence in determining the jury's verdict." 
Kotteakos, supra, 328 U.S., at 776, 66 S.Ct., at 1253. 
Agurs, however, had previously rejected Kotteakos as 
the standard governing constitutional disclosure claims, 
reasoning that "the constitutional standard of materiality 
must impose a higher burden on the defendant." Agurs, 
427 U.S., at 112, 96 S.Ct., at 2401. Agurs thus opted for 
its formulation of materiality, later adopted as the test for 
prejudice in Strickland, only after expressly noting that 
this standard would recognize reversible constitutional 
error only when the harm to the defendant was greater 
than the harm sufficient for reversal under Kotteakos. 

In sum, once there has been Bagley error as claimed in 
this case, it cannot subsequently be found harmless under 

Brecht. 9 

9 See also Hill v. Lockhart, 28 F.3d 832, 839 (CA8 
1994) ("[I]t is unnecessary to add a separate layer 
of harmless-error analysis to an evaluation of 
whether a petitioner in a habeas case has presented 

a constitutionally significant claim for ineffective 
assistance of counsel"). 

[9] [10] The fourth and final aspect of Bagley materiality 
to be stressed here is its definition in terms of suppressed 

evidence considered collectively, not item by item. lO As 
Justice Blackmun emphasized in the portion of his opinion 
written for the Court, the Constitution is not violated 
every time the *437 government fails or chooses not to 
disclose evidence that might prove helpful to the defense. 
473 U.S., at 675,105 S.Ct., at3380 andn. 7. We have never 
held that the Constitution demands an open file policy 
(however such a policy might work out in practice), and 
the rule in Bagley (and, hence, in Brady ) requires less 
of the prosecution than the ABA Standards for Criminal 
Justice, which call generally for prosecutorial disclosures 
of any evidence tending to exculpate or mitigate. See ABA 
Standards for Criminal Justice, Prosecution Function and 
Defense Function 3-3.ll(a) (3d ed. 1993) ("A prosecutor 
should not intentionally fail to make timely disclosure to 
the defense, at the earliest feasible opportunity, of the 
existence of all evidence or information which tends to 
negate the guilt of the accused or mitigate the offense 
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charged or which would tend to reduce the punishment of 
the accused"); ABA Model Rule of Professional Conduct 
3.8(d) (1984) ("The prosecutor in a criminal case shall ... 
make timely disclosure to the defense ~f all evidence or 
information known to the prosecutor that tends to negate 
the guilt of the accused or mitigates the offense"). 

10 The dissent accuses us of overlooking this point 
and of assuming that the favorable significance of 

a given item of undisclosed evidence is enough to 
demonstrate a Brady violation. We evaluate the 
tendency and force of the undisclosed evidence 
item by item; there is no other way. We evaluate 
its cumulative effect for purposes of materiality 

inform a ptbsecutor of all they know. But neither is there 
any serious doubt that "procedures and regulations can 
be established to carry [the prosecutor's] burden and to 
insure communication of all relevant information on each 
case to every lawyer who deals with it." Giglio v. United 

States, 405 U.S. 150, 154, 92 S.Ct. 763, 766, 31 L.Ed.2d 
104 (1972). Since, then, the prosecutor has the means to 
discharge the government's Brady responsibility ifhe will, 
any argument for excusing a prosecutor from disclosing 
what he does not happen to know about boils down to 
a plea to substitute the police for the prosecutor, and 
even for the courts themselves, as the final arbiters of the 
government's obligation to ensure fair trials. 

separately and at the end of the discussion, at Part IV- 11 
The State's counsel retreated from this suggestion at 

oral argument, conceding that the State is "held to a 

disclosure standard based on what all State officers at 
the time knew." Tr. of Oral Arg. 40. 

D, infra. 

[11] [12] While the definition of Bagley materiality 
in terms of the cumulative effect of suppression must 
accordingly be seen as leaving the government with 
a degree of discretion, it must also be understood as 
imposing a corresponding burden. On the one side, 
showing that the prosecution knew of an item of favorable 
evidence unknown to the defense does not amount to a 
Brady violation, without more. But the prosecution, which 
alone can know what is undisclosed, must be assigned the 
consequent responsibility' to gauge the likely net effect of 

all such evidence and make disclosure when the point of 
"reasonable probability" is reached. This in turn means 
that the individual prosecutor has a duty to learn of any 
favorable evidence known to the others acting on the 
government's behalf in the case, including the police. But 
whether the prosecutor succeeds or fails in meeting this 
obligation (whether, that is, a failure to disclose is in 

good faith *438 or bad faith, see Brady, 373 U.S., at 87, 
83 S.Ct., at 1196-1197), the prosecution's responsibility 
for failing to disclose known, favorable **1568 evidence 
rising to a material level of importance is inescapable. 

[13] The State of Louisiana would prefer an even more 
lenient rule. It pleads that some of the favorable evidence 
in issue here was not disclosed even to the prosecutor 
until after trial, Brief for Respondent 25, 27, 30, 31, and 
it suggested below that it should not be held accountable 
under Bagley and Brady for evidence known only to 

police investigators and not to the prosecutor. 11 To 
accommodate the State in this manner would, however, 

amount to a serious change of course from the Brady 
line of cases. In the State's favor it may be said that 
no one doubts that police investigators sometimes fail to 

Short of doing that, we were asked at oral argument 
to raise the threshold of materiality because the Bagley 

standard "makes it difficult ... to know" from the 
"perspective [of the prosecutor at] trial ... exactly what 
might become important later on." Tr. of Oral Arg. 33. 
The State asks for "a certain amount ofleeway in making 
a judgment call" as to the disclosure of any given piece of 
evidence. Ibid. 

*439 Uncertainty about the degree of further "leeway" 
that might satisfy the State's request for a "certain 
amount" of it is the least of the reasons to deny the 
request. At bottom, what the State fails to recognize 
is that, with or without more leeway, the prosecution 
cannot be subject to any disclosure obligation without at 
some point having the responsibility to determine when 
it must act. Indeed, even if due process were thought 
to be violated by every failure to disclose an item of 
exculpatory or impeachment evidence (leaving harmless 
.error as the government's only fallback), the prosecutor 
would still be forced to make judgment calls about 
what would count as favorable evidence, owing to the 
very fact that the character of a piece of evidence as 
favorable will often turn on the context of the existing or 
potential evidentiary record. Since the prosecutor would 
have to exercise some judgment even if the State were 
subject to this most stringent disclosure obligation, it 
is hard to find merit in the State's complaint over the 

responsibility for judgment under the existing system, 
which does not tax the prosecutor with error for any 
failure to disclose, absent a further showing of materiality. 
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Unless, indeed, the adversary system of prosecution 
is to descend to a gladiatorial level unmitigated by 
any prosecutorial obligation for the sake of truth, 

the government simply cannot avoid responsibility for 

knowing when the suppression of evidence has come to 

portend such an effect on a trial's outcome as to destroy 
confidence in its result. 

This means, naturally, that a prosecutor anxious about 
tacking too close to the wind will disclose a favorable 
piece of evidence. See Agurs, 427 U.S., at 108, 96 S.Ct., 
at 2399-2400 ("[T]he prudent prosecutor will resolve 

doubtful questions in favor of disclosure"). This is as it 

should be. Such disclosure will serve to justify trust in the 

prosecutor as "the representative .. . of a sovereignty ... 

whose interest ... in a criminal prosecution is not that it 
shall win a case, but that justice shall be done." Berger 
v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 633, 79 
L.Ed. 1314 (1935). *440 And it will tend to preserve 
the criminal trial, as distinct from the prosecutor's private 

deliberations, as the chosen forum for ascertaining the 

truth about criminal accusations. **1569 See Rose v. 
Clark, 478 U.S. 570, 577-578, 106 S.Ct. 3101, 3105-3106, 
92 L.Ed.2d 460 (1986); Estes v. Texas, 381 U.S. 532, 
540, 85 S.Ct. 1628, 1631, 14 L.Ed.2d 543 (1965); United 
States v. Leon, 468 U.S. 897, 900-901, 104 S.Ct. 3405, 
3409, 82 L.Ed.2d 677 (1984) (recognizing general goal of 
establishing "procedures under which criminal defendants 
are 'acquitted or convicted on the basis of all the evidence 

which exposes the truth' ") (quoting Alderman v. United 

States, 394 U.S. 165, 175, 89 S.Ct. 961,967, 22 L.Ed.2d 
17 6 ( 1969) ). The prudence of the careful prosecutor should 
not therefore be discouraged. 

[14] There is room to debate whether the two judges 
in the majority in the Court of Appeals made an 
assessment of the cumulative effect of the evidence, 

Although the majority's Brady discussion concludes with 

the statement that the court was not persuaded of the 

reasonable probability that Kyles would have obtained 
a favorable verdict if the jury had been "exposed 
to any or all of the undisclosed materials," 5 F.3d, 
at 817, the opinion also contains repeated references 
dismissing particular items of evidence as immaterial and 
so suggesting that cumulative materiality was not the 
touchstone. See, e.g., id., at 812 ("We do not agree that this 
statement made the transcript material and so mandated 
disclosure .... Beanie's statement ... is itself not decisive"), 

814 ("The nondisclosure of this much of the transcript 

was insignificant"), 815 ("Kyles has not shown on this 
basis that the three statements were material"), 815 ("In 
light of the entire record . .. we cannot conclude that 
[police reports relating to discovery of the purse in the 

trash] would, in reasonable probability, have moved the 

jury to embrace the theory it otherwise discounted"), 
816 ("We are not persuaded that these notes [relating to 
discovery of the gun] were material"), 816 ("[W]e are not 
persuaded that [the printout of the license plate numbers] 
would, in reasonable probability, have induced reasonable 
doubt where the jury did not find it.. .. the rebuttal of the 
photograph would have made no difference" *441 The 

result reached by the Fifth Circuit majority is compatible 

with a series of independent materiality evaluations, 

rather than the cumulative evaluation required by Bagley, 
as the ensuing discussion will show. 

IV 

[151 In this case, disclosure of the suppressed evidence 

to competent counsel would have made a different result 

reasonably probable. 

A 

As the District Court put it, "the essence of the State's 

case" was the testimony of eyewitnesses, who identified 

Kyles as Dye's killer. 5 F.3d, at 853 (Appendix A). 

Disclosure of their statements would have resulted in a 
markedly weaker case for the prosecution and a markedly 
stronger one for the defense. To begin with, the value 
of two of those witnesses would have been substantially 
reduced or destroyed. 

The State rated Henry Williams as its best witness, 

who testified that he had seen the struggle and the 

actual shooting by Kyles. The jury would have found it 
helpful to probe this conclusion in the light of Williams's 
contemporaneous statement, in which he told the police 
that the assailant was "a black male, about 19 or 20 years 
old, about '5#4# or 5#5#, 140 to 150 pounds, medium 
build" and that "his hair looked like it was platted." App. 
197. If cross-examined on this description, Williams would 
have had trouble explaining how he could have described 
Kyles, 6-feet tall and thin, as a man more than half a foot 

shorter with a medium build. 12 Indeed, since Beanie was 

22 years old, 5# 5# tall, and 159 pounds, * 442 the defense 

·------------·--------------------------------
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would have had a compelling argmnent that Williams's 

description pointed to Beanie but not to Kyles. 13 

12 

13 

The record makes numerous references to Kyles being 
approximately six feet tall and slender; photographs 
in the record tend to confirm these descriptions. The 
description of Beanie in the text comes from his police 
file. Record photographs of Beanie also depict a man 
possessing a medium build. 

The defense could have further underscored the 
possibility that Beanie was Dye's killer through cross
examination of the police on their failure to direct 
any investigation against Beanie. If the police had 
disclosed Beanie's statements, they would have been 
forced to admit that their informant Beanie described 
Kyles as generally wearing his hair in a "bnsh" style 
(and so wearing it when he sold the car to Beanie), 
whereas Beanie wore his in plaits. There was a 

. considerable amount of such Brady evidence on which 
the defense could have attacked the investigation as 
shoddy. The police failed to disclose that Beanie had 
charges pending against him for a theft at the same 
Schwegmann's store and was a primary suspect in 
the January 1984 murder of Patricia Leidenheimer, 
who, like Dye, was an older woman shot once in the 
head during an armed robbery. (Even though Beanie 
was a primary suspect in the Leidenheimer murder 
as early as September, he was not interviewed by 
the police about it until after Kyles's second trial in 
December. Beanie confessed his involvement in the 
murder, but was never charged in connection with it.) 
These were additional reasons for Beanie to ingratiate 
himself with the police and for the police to treat 
him with a suspicion they did not show. Indeed, 
notwithstanding Justice SCALIA's suggestion that 
Beanie would have been "stupid" to inject himself into 
the investigation, post, at 1579, the Brady evidence 
would have revealed at least two motives for Beanie 
to come forward: he was interested in reward money 
and he was worried that he was already a suspect in 
Dye's murder (indeed, he had been seen driving the 
victim's car, which had been the subject of newspaper 
and television reports). See supra, at 1525-1526. For 
a discussion of further Brady evidence to attack the 
investigation, see especially Part IV-B, infra. 

**1570 The trial testimony of a second eyewitness, Isaac 

Smallwood, was equally damning to Kyles. He testified 
that Kyles was the assailant, and that he saw him struggle 

with Dye. He said he saw Kyles take a ".32, a small black 

gun" out of his right pocket, shoot Dye in the head, and 

drive off in her LTD. When the prosecutor asked him 

whether he actually saw Kyles shoot Dye, Smallwood 

answered "Yeah." Tr. 41-48 (Dec. 6, 1984). 

Smallwood's statement taken at the parking lot, however, 

was vastly different. Immediately after the crime, 

Smallwood *443 claimed that he had not seen the actual 

murder and had not seen the assailant outside the vehicle. 

"I heard a lound [sic] pop," he said. "When I looked 

around I saw a lady laying on the ground, and there was 

a red car coming toward me." App. 189. Smallwood said 

that he got a look at the culprit, a black teenage male 

with a mustache and shoulder-length braided hair, as the 

victim's red Thunderbird passed where he was standing. 

When a police investigator specifically asked him whether 

he had seen the assailant outside the car, Smallwood 

answered that he had not; the gunman "was already in the 

car and coming toward me." Id., at 188-190. 

A jury would reasonably have been troubled by the 

adjustments to Smallwood's original story by the time 

of the second trial. The struggle and shooting, which 

earlier he had not seen, he was able to describe with such 

detailed clarity as to identify the murder weapon as a 

small black .32-caliber pistol, which, of course, was the 

type of weapon used. His description of the victim's car 

had gone from a "Thunderbird" to an "LTD"; and he 

saw fit to say nothing about the assailant's shoulder-length 

hair and moustache, details noted by no other eyewitness. 

These developments would have fueled a withering cross

examination, destroying confidence in Smallwood's story 

and raising a substantial implication that the prosecutor 

had coached him to give it. 14 

14 The implication of coaching would have been 
complemented by the fact that Smallwood's 
testimony at the second trial was much more precise 
and incriminating than his testimony at the first, 
which produced a hung jury. At the first trial, 
Smallwood testified that he looked around only after 
he heard something go off, that Dye was already 
on the ground, and that he "watched the guy get in 
the car." Tr. 50-51 (Nov. 26, 1984). When asked to 
describe the killer, Smallwood stated that he "just got 
a glance of him from the side" and "couldn't even get 
a look in the face." Id., at 52, 54. 

The State contends that this change actually cuts 
in its favor under Brady, since it provided Kyles's 
defense with grounds for impeachment without 
any need to disclose Smallwood's statement. Brief 
for Respondent 17-18. This is true, but not true 
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enough; inconsistencies between the two l:fodies of 
trial testimony provided opportunities for chipping 
away on cross-examination but not for the assault 
that was warranted. While Smallwood's testimony 
at the first trial was similar to his contemporaneous 
account in some respects (for example, he said he 
looked around only after he heard the gunshot and 
that Dye was already on the ground), it differed 
in one of the most important: Smallwood's version 
at the first trial already included his observation 
of the gunman outside the car. Defense counsel 
was not, therefore, clearly put on notice that 
Smallwood's capacity to identify the killer's body 
type was open to serious attack; even less was he 
informed that Smallwood had answered "no" when 
asked if he had seen the killer outside the car. 
If Smallwood had in fact seen the gunman only 
after the assailant had entered Dye's car, as he 
said in his original statement, it would have been 
difficult if not impossible for him to notice two key 
characteristics distinguishing Kyles from Beanie, 
their heights and builds. Moreover, in the first trial, 
Smallwood specifically stated that the killer's hair 
was "kind of like short ... knotted up on his head." 
Tr. 60 (Nov. 26, 1984). This description was not 
inconsistent with his testimony at the second trial 
but directly contradicted his statement at the scene 
of the murder that the killer had shoulder-length 
hair. The dissent says that Smallwood's testimony 
would have been "barely affected" by the expected 
impeachment, post, at 1582; that would have been 
a brave jury argument. 

**1571 *444 Since the evolution over time of a given 

eyewitness's description can be fatal to its reliability, 

cf. Manson v. Brathwaite, 432 U.S. 98, 114, 97 S.Ct. 

2243, 2253, 53 L.Ed.2d 140 (1977) (reliability depends 

in part on the accuracy of prior description); Neil 

v. Biggers, 409 U.S. 188, 199, 93 S.Ct. 375, 382, 34 
L.Ed.2d 401 (1972) (reliability of identification following · 
impermissibly suggestive line-up depends in part on 
accuracy of witness's prior description), the Smallwood 
and Williams identifications would have been severely 

undermined by use of their suppressed statements. The 
likely damage is best understood by taking the word of 

the prosecutor, who contended during closing arguments 
that Smallwood and Williams were the State's two best 
witnesses. See Tr. of Closing Arg. 49 (Dec. 7, 1984) 
(After discussing Territo's and Kersh's testimony: "Isaac 
Smallwood, have you ever seen a better witness[?] ... 
What's better than that is Henry Williams.... Henry 
Williams was the closest of them all *445 right here"). 

Nor, of course, would the ham1 to the State's case on 

identity have been confined to their testimony alone. The 
fact that neither Williams nor Smallwood could have 
provided a consistent eyewitness description pointing 
to Kyles would have undercut the prosecution all the 
more because the remaining eyewitnesses called to testify 

(Territo and Kersh) had their best views of the gunman 

only as he fled the scene with his body partly concealed 
in Dye's car. And even aside from such important details, 
the effective impeachment of one eyewitness can call for a 
new trial even though the attack does not extend directly 
to others, as we have said before. See Agurs, 427 U.S., at 
112-113, n. 21, 96 S.Ct., at 2401-2402, n. 21. 

B 

Damage to the prosecution's case would not have been 
confined to evidence of the eyewitnesses, for Beanie's 
various statements would have raised opportunities to 
attack not only the probative value of crucial physical 
evidence and the circumstances in which it was found, 
but the thoroughness and even the good faith of the 

investigation, as well. By the State's own admission, 

Beanie was essential to its investigation and, indeed, 
"made the case" against Kyles. Tr. of Closing Art. 13 
(Dec. 7, 1984). Contrary to what one might hope for from 
such a source, however, Beanie's statements to the police 
were replete with inconsistencies and would have allowed 
the jury to infer that Beanie was anxious to see Kyles 
arrested for Dye's murder. Their disclosure would have 

revealed a remarkably uncritical attitude on the part of the 

police. 

If the defense had called Beanie as an adverse witness, 
he could not have said anything of any significance 
without being trapped by his inconsistencies. A short 
recapitulation of some of them will make the point. In 
Beanie's initial meeting with the police, and in his signed 

statement, he said he bought Dye's LTD and helped Kyles 
retrieve his car from the Schwegmann's lot on Friday. 
In his first call to the police, *446 he said he bought 
the LTD on Thursday, and in his conversation with the 
prosecutor between trials it was again on Thursday that 
he said he helped Kyles retrieve Kyles's car. Although 
none of the first three versions of this story mentioned 
Kevin Black as taking part in the retrieval of the car and 
transfer of groceries, after Black implicated Beanie by his 

testimony for the defense at the first trial, Beanie changed 
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his story to include Black as a participant. In Beanie's 
several accounts, Dye's purse first shows up variously next 
to a building, in some bushes, in Kyles's car, and at Black's 

house. 

[16] Even if Kyles's lawyer had followed the more 
conservative course of leaving Beanie off the stand, 
though, the defense **1572 could have examined the 
police to good effect on their knowledge of Beanie's 
statements and so have attacked the reliability of the 
investigation in failing even to consider Beanie's possible 
guilt and in tolerating (if not countenancing) serious 
possibilities that incriminating evidence had been planted. 

See, e.g., Bowen v. Maynard, 799 F.2d 593, 613 (CA10 
1986) ("A common trial tactic of defense lawyers is to 
discredit the caliber of the investigation or the decision 
to charge the defendant, and we may consider such use 
in assessing a possible Brady violation"); Lindsey v. King, · 
769 F.2d 1034, 1042 (CA5 1985) (awarding new trial 
of prisoner convicted in Louisiana state court because 

withheld Brady evidence "carried within it the potential ... 
for the ... discrediting ... of the police methods employed 

in assembling the case"). 15 

15 The dissent,post, at 1580, suggests that for jurors to 
c01mt the sloppiness of the investigation against the 
probative force of the State's evidence would have 
been irrational, but of course it would have been no 
such thing. When, for example, the probative force of 
evidence depends on the circumstances in which it was 
obtained and those circumstances raise a possibility 
of fraud, indications of conscientious police work 
will enhance probative force and slovenly work will 
diminish it. See discussion of purse and gun, infra, at 
1572-1573, 

*447 By demonstrating the detectives' knowledge of 
Beanie's affirmatively self-incriminating statements, the 
defense could have laid the foundation for a vigorous 
argument that the police had been guilty of negligence. 
In his initial meeting with police, Beanie admitted twice 
that he changed the license plates on the LTD. This 
admission enhanced the suspiciousness of his possession 
of the car; the defense could have argued persuasively 
that he was no bona fide purchaser. And when combined 
with his police record, evidence of prior criminal activity 
near Schwegmann's, and his status as a suspect in another 
murder, his devious behavior gave reason to believe that 
he had done more than buy a stolen car. There was further 
self-incrimination in Beanie's statement that Kyles's car 

wa:s parked in the same part of the Schwegmann's lot 
where Dye was killed. Beanie's apparent awareness of the 
specific location of the murder could have been based, as 

the State contends, on television or newspaper reports, but 
perhaps it was not. Cf. App. 215 (Beanie saying that he 
knew about the murder because his brother-in-law had 
seen it "on T.V. and in the paper" and had told Beanie). 
Since the police admittedly never treated Beanie as a 
suspect, the defense could thus have used his statements 
to throw the reliability of the investigation into doubt and 
to sully the credibility of Detective Dillman, who testified 

that Beanie was never a suspect, Tr. 103-105, 107 (Dec. 6, 
1984), and that he had "no knowledge" that Beanie had 
changed the license plate, id., at 95. 

The admitted failure of the police to pursue these 
pointers toward Beanie's possible guilt could only have 
magnified the effect on the jury of explaining how 
the purse and the gun happened to be recovered. In 
Beanie's original recorded statement, he told the police 
that "[Kyles's] garbage goes out tomorrow," and that 
"if he's smart he'll put [the purse] in [the] garbage." 
App. 257. These statements, along with the internal 
memorandum stating that the police had "reason to 
believe" Dye's personal effects and Schwegmann's bags 
*448 would be in the garbage, would have supported the 

defense's theory that Beanie was no mere observer, but 
was determining the investigation's direction and success. 
The potential for damage from using Beanie's statement 

to undermine the ostensible integrity of the investigation 
is only confirmed by the prosecutor's admission at one 
of Kyles's postconviction hearings, that he did not 
recall a single instance before this case when police had 
searched and seized garbage on the street in front of 
a residence, Tr. of Hearing on Post-Conviction Relief 
113 (Feb. 20, 1989), and by Detective John Miller's 
admission at the same hearing that he thought at the 
time that it "was a possibility" that Beanie had planted 
the incriminating evidence in the garbage, Tr. of Hearing 
on Post-Conviction Relief 51 (Feb. 24, 1989). If a police 

officer thought so, a juror would have, too. 16 

16 The dissent, rightly, ·does not contend that Beanie 
would have had a hard time planting the purse in 
Kyles's garbage. See post, at 1583 (arguing that it 
would have been difficult for Beanie to plant the gun 
and homemade holster). All that would have been 
needed was for Beanie to put the purse into a trash 
bag out on the curb. See Tr. 97, 101 (Dec. 6, 1984) 
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(testimony of Detective Dillman; garbage bags were 

seized from "a common garbage area" on the street 
in "the early morning hours when there wouldn't be 
anyone on the street"). 

**1573 To the same effect would have been an enquiry 

based on Beanie's apparently revealing remark to police 

that "if you can set [Kyles] up good, you can get that 

same gun." 17 App. 228-229. While the jury might have 

understood that Beanie meant simply that if the police 

investigated Kyles, they would probably find the murder 

weapon, the jury could also have taken Beanie to have 

been making the more sinister *449 suggestion that the 

police "set up" Kyles, and the defense could have argued 

that the police accepted the invitation. The prosecutor's 

notes of his interview with Beanie would have shown that 

police officers were asking Beanie the whereabouts of the 

gun all day Sunday, the very day when he was twice at 

Kyles's apartment and was allegedly seen by Johnny Burns 

lurking near the stove, where the gun was later found. 18 

Beanie's same statement, indeed, could have been used to 

cap an attack on the integrity of the investigation and 

on the reliability of Detective Dillman, who testified on 

cross-examination that he did not know if Beanie had 

been at Kyles's apartment on Sunday. Tr. 93, 101 (Dec. 6, 

1984). 19 

17 

18 

19 

The dissent, post, at 1579, argues that it would have 
been stupid for Beanie to have tantalized the police 
with the prospect of finding the gun one day before he 
may have planted it. It is odd that the dissent thinks 
the Brady reassessment requires the assumption that 
Beanie was shrewd and sophisticated: the suppressed 
evidence indicates that within a period of a few hours 
after he first called police Beanie gave three different 
accounts of Kyles's recovery of the purse (and gave 
yet another about a month later). 

The dissent would rule out any suspicion because 
Beanie was said to have worn a "tank-top" shirt 
during his visits to the apartment, post, at 1583; we 
suppose that a small handgun could have been carried 
in a man's trousers, just as a witness for the State 
claimed the killer had carried it, Tr. 52 (Dec. 6, 1984) 

(Williams). Similarly, the record photograph of the 
homemade holster indicates that the jury could have 
found it to be constructed of insubstantial leather or 
cloth, duct tape, and string, concealable in a pocket. 

In evaluating the weight of all these evidentiary 
items, it bears mention that they would not have 

functioned as mere isolated bits of good luck for 
Kyles. Their combined force in attacking the process 
by which the police gathered evidence and assembled 
the case would have complemented, and have been 
complemented by, the testimony actually offered 
by Kyles's friends and family to show that Beanie 
had framed Kyles. Exposure to Beanie's own words, 
even through cross-examination of the police officers, 
would have made the defense's case more plausible 
and reduced its vulnerability to credibility attack. 
Johnny Burns, for example, was subjected to sharp 
cross-examination after testifying that he had seen 
Beanie change the license plate on the LTD, that 
he walked in on Beanie stooping near the stove 
in Kyles's kitchen, that he had seen Beanie with 
handguns of various calibers, including a .32, and 
that he was testifying for the defense even though 
Beanie was his "best friend." Tr. 260, 262-263, 

279, 280 (Dec. 7, 1984). On each of these points, 
Burns's testimony would have been consistent with 
the withheld evidence: that Beanie had spoken of 
Burns to the police as his "partner," had admitted 
to changing the LTD's license plate, had attended 
Sunday dinner at Kyles's apartment, and had a 
history of violent crime, rendering his use of guns 
more likely. With this information, the defense could 
have challenged the prosecution's good faith on 
at least some of the points of cross-examination 
mentioned and could have elicited police testimony to 
blunt the effect of the attack on Burns. 

Justice SCALIA suggests that we should "gauge" 
Burns's credibility by observing that the state judge 
presiding over Kyles's postconviction proceeding 
did not find Burns's testimony in that proceeding 
to be convincing, and by noting that Burns has 
since been convicted for killing Beanie. Post, at 
1583-1584. Of course neither observation could 
possibly have affected the jury's appraisal of 
Burns's credibility at the time ofKyles's trials. 

*450 C 

[17] Next to be considered is the prosecution's list of 

the cars in the Schwegmann's parking lot at mid-evening 

after the murder. While its suppression does not rank 

with the failure to disclose the other evidence discussed 

here, it would have had some value as exculpation and 

impeachment, and it counts accordingly in determining 
whether Bagley 's standard of materiality is satisfied. On 
the police's assumption, argued to the jury, that the killer 

drove to the lot and left his car there during the heat 

of the investigation, the list without Kyles's registration 
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would **1574 obviously have helped Kyles and would 
have had some value in countering an argument by the 
prosecution that a grainy enlargement of a photograph of 
the crime scene showed Kyles's car in the background. The 
list would also have shown that the police either knew that 
it was inconsistent with their informant's second and third 
statements (in which Beanie described retrieving Kyles's 
car after the time the list was compiled) or never even 
bothered to check the informant's story against known 
fact. Either way, the. defense would have had further 
support for arguing that the police were irresponsible 
in relying on Beanie to tip them off to the location of 
evidence damaging to Kyles. 

The State argues that the list was neither impeachment nor 
exculpatory evidence because Kyles could have moved his 
car before the list was created and because the list does 
*451 not purport to be a comprehensive listing of all the 

cars in the Schwegmann's lot. Such argument, however, 
confuses the weight of the evidence with its favorable 
tendency, and even if accepted would work against the 
State, not for it. If the police had testified that the list 
was incomplete, they would simply have underscored the 
unreliability of the investigation and complemented the 
defense's attack on the failure to treat Beanie as a suspect 
and his statements with a presumption of fallibility. But 
however the evidence would have been used, it would 
have had some weight and its tendency would have been 
favorable to Kyles. 

D 

In assessing the significance of the evidence withheld, one 
must of course bear in mind that not every item of the 
State's case would have been directly undercut if the Brady 
evidence had been disclosed. It is significant, however, 
that the physical evidence remaining unscathed would, 
by the State's own admission, hardly have amounted to 
overwhelming proof that Kyles was the murderer. See Tr. 
of Oral Arg. 56 ("The heart of the State's case was eye
witness identification"); see also Tr. of Hearing on Post
Conviction Relief 117 (Feb. 20, 1989) (testimony of chief 
prosecutor Strider) ("The crux of the case was the four 
eye-witnesses"). Ammunition and a holster were found in 
Kyles's apartment, but if the jury had suspected the gun 

had been planted the significance of these items might 
have been left in doubt. The fact that pet food was found 
in Kyles's apartment was consistent with the testimony of 

several defense witnesses that Kyles owned a dog and that 
his children fed stray cats. The brands of pet food found 
were only two of the brands that Dye typically bought, and 
these two were common, whereas the one specialty brand 
that was found in Dye's apartment after her murder, Tr. 
180 (Dec. 7, 1984), was not found in Kyles's apartment, 
id., at 188. Although Kyles was wrong in describing the 
cat food as being on sale the day he said he bought it, 
he *452 was right in describing the way it was priced at 

Schwegmann's market, where he co111lllonly shopped. 20 

20 Kyles testified that he believed the pet food to have 
been on sale because "they had a little sign there that 
said three for such and such, two for such and such at 

a cheaper price. It wasn't even over a dollar." Tr. 341 

(Dec. 7, 1984). When asked about the sign, Kyles said 
it "wasn't big ... [i]t was a little bitty piece of slip ... 
on the shelf." Id., at 342. Subsequently, the prices 
were revealed as in fact being "[t]hree for 89 [cents]" 
and "two for 77 [cents]," id., at 343, which comported 
exactly with Kyles's earlier description. The director 
of advertising at Schwegmann's testified that the items 

purchased by Kyles had not been on sale, but also 

explained that the multiple pricing was thought to 

make the products "more attractive" to the customer. 
Id., at 396. The advertising director stated that store 
policy was to not have signs on the shelves, but he also 
admitted that salespeople sometimes disregarded the 
policy and put signs up anyway, and that he could not 
say for sure whether there were signs up on the day 
Kyles said he bought the pet food. Id., at 398-399. The 
dissent suggests, post, at 1584----1585, that Kyles must 
have been so "very poor" as to be unable to purchase 

the pet food. The total cost of the 15 cans of pet food 

found in Kyles's apartment would have been $5.67. 
See Tr. 188, 395 (Dec. 7, 1984). Rather than being 
"damning," post, at 1584, the pet food evidence was 
thus equivocal and, in any event, was not the crux of 
the prosecution's case, as the State has conceded. See 
supra, at 1574. 

Similarly undispositive is the small Schwegmann's receipt 
on the front passenger floorboard of the LTD, the only 
physical evidence that bore a fingerprint identified as 
Kyles's. Kyles explained that Beanie had driven him to 
Schwegmann's on Friday to **1575 buy cigarettes and 
transmission fluid, and he theorized that the slip must 
have fallen out of the bag when he removed the cigarettes. 
This explanation is consistent with the location of the slip 
when found and with its small size. The State cannot very 
well argue that the fingerprint ties Kyles to the killing 
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without also explaining how the 2-inch-long register slip 
could have been the receipt for a week's worth of groceries, 
which Dye had gone to Schwegmann's to purchase. Id., at 

181-182. 21 

21 The State's counsel admitted at oral argument that 
its case depended on the facially implausible notion 
that ·Dye had not made her typical weekly grocery 
purchases on the day of the murder (if she had, 
the receipt would have been longer), but that she 
had indeed made her typical weekly purchases of pet 

food (hence the presence of the pet food in Kyles's 

apartment, which the State claimed were Dye's). Tr. 
of Oral Arg. 53-54. 

*453 The inconclusiveness of the physical evidence does 
not, to be sure, prove Kyles's innocence, and the jury 
might have found the eyewitness testimony of Territo and 
Kersh sufficient to convict, even though less damning to 

Kyles than that of Smallwood and Williams. 22 But the 
question is not whether the State would have had a case to 
go to the jury ifit had disclosed the favorable evidence, but 
whether we can be confident that the jury's verdict would 
have been the same. Confidence that it would have been 
cannot survive a recap of the suppressed evidence and its 
significance for the prosecution. The jury would have been 
entitled to find 

22 See supra, at 1571. On remand, of course, the State's 

case will be weaker still, since the prosecution is 

unlikely to rely on Kersh, who now swears that 
she committed perjury at the two trials when she 
identified Kyles as the murderer. See n. 6, supra at 
1564. 

(a) that the investigation was limited by the police's 
uncritical readiness to accept the story and suggestions 
of an informant whose accounts were inconsistent to the 

point, for example, of including four different versions 
of the discovery of the victim's purse, and whose own 
behavior was enough to raise suspicions of guilt; 

(b) that the lead police detective who testified was 
either less than wholly candid or less than fully 
informed; 

(c) that the informant's behavior raised suspicions 
that he had planted both the murder weapon and the 
victim's purse in the places they were found; 

( d) that one of the four eyewitnesses crucial to the 
State's case had given a description that did not match 
the defendant and better described the informant· 

' 
(e) that another eyewitness had been coached, since 
he had first stated that he had not seen the killer 
outside the getaway car, or the killing itself, whereas 
at trial he *454 claimed to have seen the shooting, 
described the murder weapon exactly, and omitted 
portions of his initial description that would have 
been troublesome for the case; 

(f) that there was no consistency to eyewitness 
descriptions of the killer's height, build, age, facial 
hair, or hair length. 

Since all of these possible findings were precluded 
by the prosecution's failure to disclose the evidence 
that would have supported them, "fairness" cannot 
be stretched to the point of calling this a fair trial. 
Perhaps, confidence that the verdict would have been the 
same could survive the evidence impeaching even two 
eyewitnesses if the discoveries of gun and purse were above 
suspicion. Perhaps those suspicious circumstances would 
not defeat confidence in the verdict if the eyewitnesses 
had generally agreed on a description and were free 
of impeachment. But confidence that the verdict would 
have been unaffected cannot survive when suppressed 
evidence would have entitled a jury to find that the 
eyewitnesses were not consistent in describing the killer, 
that two out of the four eyewitnesses testifying were 
unreliable, that the most damning physical evidence was 
subject to suspicion, that the investigation that produced 
it was insufficiently probing, and that the principal police 
witness was insufficiently informed or candid. This is not 
the "massive" case envisioned by the dissent, post, at 1585; 
it is a significantly weaker case than the one heard by the 
first jury, which could not even reach a verdict. 

**1576 The judgment of the Court of Appeals is 
reversed, and the case is remanded for further proceedings 
consistent with this opinion. 

It is so ordered. 

Justice STEVENS, with whom Justice GINSBURG and 
Justice BREYER join, concurring. 
As the Court has explained, this case presents an 
important legal issue. See ante, at 1569. Because Justice 
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*455 SCALIA so emphatically disagrees, I add this brief 
response to his criticism of the Court's decision to grant 
certiorari. 

Proper management of our certiorari docket, as Justice 
SCALIA notes, see post, at 1576-1578, precludes us from 
hearing argument on the merits of even a "substantial 
percentage" of the capital cases that confront us. Compare 

Coleman v. Balkcom, 451 U.S. 949, 101 S.Ct. 2031, 
68 L.Ed.2d 334 (1981) (STEVENS, J., concurring in 
denial of certiorari), with id, at 956, 101 S.Ct., at 2035 
(REHNQUIST, C.J:, dissenting). Even aside from its 
legal importance, however, this case merits "favored 
treatment," cf. post, at 1577, for at least three reasons. 
First, the fact that the jury was unable to reach a verdict 
at the conclusion of the first trial provides strong reason 

to believe the significant errors that occurred at the 
second trial were prejudicial. Second, cases in which the 
record reveals so many instances of the state's failure to 
disclose exculpatory evidence are extremely rare. Even 
if I shared Justice SCALIA's appraisal of the evidence 
in this case-which I do not-I would still believe we 
should independently review the record to ensure that the 
prosecution's blatant and repeated violations of a well
settled constitutional obligation did not deprive petitioner 
of a fair trial. Third, despite my high regard for the 
diligence and craftsmanship of the author of the majority 
opinion in the Court of Appeals, my independent review 
of the case left me with the same degree of doubt about 
petitioner's guilt expressed by the dissenting judge in that 
court. 

Our duty to administer justice occasionally requires 
busy judges to engage in a detailed review of the 
particular facts of a case, even though our labors may 
not provide posterity with a newly minted rule of law. 
The current popularity of capital punishment makes 
this "generalizable principle," post, at 1578, especially 
important. Cf. Harris v. Alabama, 513 U.S. 504, 519-
520, 115 S.Ct. 1031, 1039, 130 L.Ed.2d 1004 and n. 5 
(1995) (STEVENS, J., dissenting). I wish such review 
were unnecessary, but I cannot agree that our position in 
the judicial hierarchy makes it inappropriate. Sometimes 
the performance of an unpleasant *456 duty conveys a 
message more significant than even the most penetrating 
legal analysis. 

Justice SCALIA, with whom the Chief Justice, Justice 
KENNEDY, and Justice THOMAS join, dissenting. 
In a sensible system of criminal justice, wrongful 
conviction is avoided by establishing, at the trial level, 
lines of procedural legality that leave ample margins 
of safety (for example, the requirement that guilt be 
proved beyond a reasonable doubt)-not by providing 
recurrent and repetitive appellate review of whether the 
facts in the record show those lines to have been narrowly 
crossed. The defect of the latter system was described, with 
characteristic candor, by Justice·Jackson: 

"Whenever decisions of one court are reviewed by 
another, a percentage of them are reversed. That 
reflects a difference in outlook normally found between 
personnel comprising different courts. However, 
reversal by a higher court is not proof that justice is 
thereby better done." Brown v. Allen, 344 U.S. 443, 
540, 73 S.Ct. 397, 427, 97 L.Ed. 469 (1953) (opinion 
concurring in result). 

Since this Court has long shared Justice Jackson's view, 
today's opinion-which considers a fact-bound claim of 
error rejected by every court, state and federal, that 
previously heard it-is, so far as I can tell, wholly 
unprecedented. The Court has adhered to the policy 
that, when the petitioner claims only that a concededly 
correct view of the law was incorrectly applied to the 
facts, certiorari should generally (i.e., except in cases of 
the plainest error) be denied. **1577 United States v. 
Johnston, 268 U.S. 220, 227, 45 S.Ct. 496, 496, 69 L.Ed. 
925 (1925). That policy has been observed even when 
the fact-bound assessment of the federal court of appeals 
has differed from that of the district court, Sumner v. 
Mata, 449 U.S. 539, 543, 101 S.Ct. 764, 767, 66 L.Ed.2d 
722 (1981); and under what we have called the "two
court rule," the policy has been applied with particular 
rigor when district *457 court and court of appeals are 
in agreement as to what conclusion the record requires. 
See, e.g., Graver Tank & ~Mfg. Co. v. Linde Air Products 
Co., 336 U.S. 271, 275, 69 S.Ct. 535, 537, 93 L.Ed. 
672 (1949). How much the more should the policy be 
honored in this case, a federal habeas proceeding where 
not only both lower federal courts but also the state courts 
on postconviction review have all reviewed and rejected 

precisely the fact-specific claim before us. Cf. 28 U.S.C. 
§ 2254(d) (requiring federal habeas courts to accord a 
presumption of correctness to state-court findings of fact); 
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Sumner, supra, at 550, n. 3, 101 S.Ct., at 770, n. 3. 
Instead, _however, the Court not only grants certiorari 
to consider whether the Court of Appeals (and all the 
previous courts that agreed with it) was correct as to what 
the facts showed in a case where the answer is far from 

clear, but in the process of such consideration renders new 

findings of fact and judgments of credibility appropriate 

to a trial court of original jurisdiction. See, e.g., ante, at 
1561 ("Beanie seemed eager to cast suspicion on Kyles"); 
ante, at 1569, n. 12 ("Record photographs of Beanie ... 
depict a man possessing a medium build"); ante, at 1573, 
n. 18 ("the record photograph of the homemade holster 
indicates ... "). 

The Court says that we granted certiorari "[b Jecause '[ o ]ur 

duty to search for constitutional error with painstaking 

care is never more exacting than it is in a capital case,' 
Burger v. Kemp, 483 U.S. 776, 785, 107 S.Ct. 3114, 3121, 
97 L.Ed.2d 638 (1987)." Ante, at 1560. The citation is 
perverse, for the reader who looks up the quoted opinion 
will discover that the very next sentence confirms the 
traditional practice from which the Court today glaringly 

departs: "Nevertheless, when the lower courts have found 

that [no constitutional error occurred], ... deference to 
the shared conclusion of two reviewing courts prevent[s] 

us from substituting speculation for their considered 
opinions." Burger v. Kemp, 483 U.S. 776, 785, 107 S.Ct. 
3114, 3121, 97 L.Ed.2d 638 (1987). 

The greatest puzzle of today's decision is what could have 
caused this capital case to be singled out for favored 

treatment. Perhaps it has been randomly selected as a 

symbol, *458 to reassure America that the United States 
Supreme Court is reviewing capital convictions to make 
sure no factual error has been made. If so, it is a false 
symbol, for we assuredly do not do that. At, and during 
the week preceding, our February 24 Conference, for 
example, we considered and disposed of 10 petitions in 
capital cases, from seven States. We carefully considered 

whether the convictions and sentences in those cases had 
been obtained in reliance upon correct principles of federal 

law; but ifwe had tried to consider, in addition, whether 
those correct principles had been applied, not merely 
plausibly, but accurately, to the particular facts of each 
case, we would have done nothing else for the week. The 
reality is that responsibility for factual accuracy, in capital 

cases as in other cases, rests elsewhere-with trial judges 
and juries, state appellate courts, and the lower federal 

courts; we do nothing but encourage foolish reliance to 
pretend otherwise. 

Straining to suggest a legal error in the decision below 
that might warrant review, the Court asserts that "[t]here 

is room to debate whether the two judges in the majority 

in the Court of Appeals made an assessment of the 
cumulative effect of the evidence," ante, at 1569. In 
support of this it quotes isolated sentences of the opinion 
below that supposedly "dismiss[ed] particular items of 
evidence as immaterial,'' ibid This claim of legal error 
does not withstand minimal scrutiny. The Court of 
Appeals employed precisely the same legal standard that 
the Court does. Compare 5 F.3d 806, 811 (CA5 1993) 

("We apply the [United States v.J Bagley[, 473 U.S. 667, 

105 S.Ct. 3375, 87 L.Ed.2d 481 (1985) ] standard here 
by examining whether it is reasonably probable that, had 
the undisclosed information been available to Kyles, the 
result would have been different"), with ante, at 1569 ("In 
this case, **1578 disclosure of the suppressed evidence 
to competent counsel would have made a different result 
reasonably probable"). Nor did the Court of Appeals 

announce a rule oflaw, that might have precedential force 
in later cases, to the effect that Bagley *459 requires a 

series of independent materiality evaluations; in fact, the 
court said just the contrary. See 5 F.3d, at 817 ("[w]e 
are not persuaded that it is reasonably probable that the 
jury would have found in Kyles' favor if exposed to any 
or all of the undisclosed materials") (emphasis added). If 
the decision is read, shall we say, cumulatively, it is clear 

beyond cavil that the court assessed the cumulative effect 
of the Brady evidence in the context of the whole record. 

See 5 F.3d, at 807 (basing its rejection of petitioner's 
claim on "a complete reading of the record"); id., at 811 
("Rather than reviewing the alleged Brady materials in 
the abstract, we will examine the evidence presented at 
trial and how the extra materials would have fit"); id., at 
813 ("We must bear [the eyewitness testimony] in mind 
while assessing the probable effect of other undisclosed 
information"). It is, in other words, the Court itself 

which errs in the manner that it accuses the Court of 
Appeals of erring: failing to consider the material under 
review as a whole. The isolated snippets it quotes from 
the decision merely do what the Court's own opinion 
acknowledges must be done: to "evaluate the tendency 
and force of the undisclosed evidence item by item; 

there is no other way." Ante, at 1567, n. 10. Finally, 
the Court falls back on this: "The result reached by 

the Fifth Circuit majority is compatible with a series 
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of independent materiality evaluations, rather than the 
cumulative evaluation required by Bagley," ante, at 1569. 
In other words, even though the Fifth Circuit plainly 
enunciated the correct legal rule, since the outcome it 
reached would not properly follow from that rule, the 
Fifth Circuit must in fact (and unbeknownst to itself) 
have been applying an incorrect legal rule. This effectively 
eliminates all distinction between mistake in law and 
mistake in application. 

What the Court granted certiorari to review, then, is not 
a decision on an issue of federal law that conflicts with 
a decision of another federal or state court; nor even a 
decision announcing a rule of federal law that because 
of its novelty *460 or importance might warrant review 
despite the lack of a conflict; nor yet even a decision that 
patently errs in its application of an old rule. What we 
have here is an intensely fact-specific case in which the 
court below unquestionably applied the correct rule of 
law and did not unquestionably err-precisely the type 
of case in which we are most inclined to deny certiorari. 
But despite all of that, I would not have dissented on the 
ground that the writ of certiorari should be dismissed as 
improvidently granted. Since the majority is as aware of 
the limits of our capacity as I am, there is little fear that 
the grant of certiorari in a case of this sort will often be 
repeated-which is to say little fear that today's grant has 
any generalizable principle behind it. I am still forced to 
dissent, however, because, having improvidently decided 

to review the facts of this case, the Court goes on to 
get the facts wrong. Its findings are in my view clearly 
erroneous, cf. Fed.Rule Civ.Proc. 52(a), and the Court's 
verdict would be reversed if there were somewhere further 
to appeal. 

I 

Before proceeding to detailed consideration of the 
evidence, a few general observations about the Court's 
methodology are appropriate. It is fundamental to the 
discovery rule of Bral~Y v. lJifaryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215 (1963), that the materiality of a 
failure to disclose favorable evidence "must be evaluated 
in the context of the entire record." United States v. 
Agurs, 427 U.S. 97, 112, 96 S.Ct. 2392, 2401, 49 L.Ed.2d 

342 (1976). It is simply not enough to show that the 
undisclosed evidence would have allowed the defense to 
weaken, or even to "destro[y]," ante, at 1569, the particular 
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prosecution witnesses or items of prosecution evidence to 
which the undisclosed evidence relates. It is petitioner's 
burden to show that in light of all the evidence, including 
that untainted by the Brady violation, it is reasonably 
probable that a jury would have entertained a reasonable 
doubt regarding petitioner's guilt. See **1579 United 

States v. Bagley, 473 U.S. 667, 682, 105 S.Ct. 3375, 3383, 
87 L.Ed.2d 481 (1985); Agurs, *461 supra, at 112-113, 
96 S.Ct., at 2401-2402. The Court's opinion fails almost 
entirely to take this principle into account. Having spent 
many pages assessing the effect of the Brady material on 
two prosecution witnesses and a few items of prosecution 
evidence, ante, at 1569-1574, it dismisses the remainder 
of the evidence against Kyles in a quick page-and-a
half, ante, at 1574-1575. This partiality is confirmed in 
the Court's attempt to "recap ... the suppressed evidence 
and its significance for the prosecution," ante, at 1575 
(emphasis added), which omits the required comparison 
between that evidence and the evidence that was disclosed. 
My discussion of the record will present the half of the 
analysis that the Court omits, emphasizing the evidence 
concededly unaffected by the Brady violation which 
demonstrates the immateriality of the violation. 

In any analysis of this case, the desperate implausibility 
of the theory that petitioner put before the jury must 
be kept firmly in mind. The first half of that theory
designed to neutralize the physical evidence (Mrs. Dye's 
purse in his garbage, the murder weapon behind his stove) 
-was that petitioner was the victim of a "frame-up" by 
the police informer and evil genius, Beanie. Now it is 
not unusual for a guilty person who knows that he is 
suspected of a crime to try to shift blame to someone 
else; and it is less common, but not unheard of, for a 
guilty person who is neither suspected nor subject to 
suspicion (because he has established a perfect alibi), to 
call attention to himself by coming forward to point the 
finger at an innocent person. But petitioner's theory is 

that the guilty Beanie, who could plausibly be accused 
of the crime (as petitioner's brief amply demonstrates), 
but who was not a suspect any more than Kyles was (the 
police as yet had no leads, see ante, at 1561), injected both 
Kyles and himself into the investigation in order to get the 

innocent Kyles convicted. 1 If this were not stupid enough, 
the *462 wicked Beanie is supposed to have suggested 
that the police search his victim's premises a full day before 
he got around to planting the incriminating evidence on the 

premises. 
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1 The Court tries to explain all this by saying that 

Beanie mistakenly thought that he had become a 

suspect. The only support it provides for this is the 
fact that, after having come forward with the admission 

that he had driven the dead woman's car, Beanie 
repeatedly inquired whether he himself was a suspect. 
See ante, at 1569, n. 13. Ofcourse at that point he well 
should have been worried about being a suspect. But 
there is no evidence that he erroneously considered 

himself a suspect beforehand. Moreover, everi if he 

did, the notion that a guilty person would, on the 
basis of such an erroneous belief, come forward for 
the reward or in order to "frame" Kyles (rather than 

waiting for the police to approach him first) is quite 
simply implausible. 

The second half of petitioner's theory was that he was 
the victim of a quadruple coincidence, in which four 
eyewitnesses to the crime mistakenly identified him as the 
murderer-three picking him out of a photo array without 
hesitation, and all four affirming their identification 
in open court after comparing him with Beanie. The 
extraordinary mistake petitioner had to persuade the jury 
these four witnesses made was not simply to mistake the 
real killer, Beanie, for the very same innocent third party 
(hard enough to.believe), but in addition to mistake him 
for the very man Beanie had chosen to fi'ame-the last 
and most incredible level of coincidence. However small 
the chance that the jury would believe any one of those 
improbable scenarios, the likelihood that it would believe 
them all together is far smaller. The Court concludes 
that it is "reasonably probable" the undisclosed witness 
interviews would have persuaded the jury of petitioner's 
implausible theory of mistaken eyewitness testimony, 
and then argues that it is "reasonably probable" the 
undisclosed information regarding Beanie would have 
persuaded the jury of petitioner's implausible theory 
regarding the incriminating physical evidence. I think 
neither of those conclusions is remotely true, but even 
if they were the Court would still be guilty of a fallacy 
in declaring victory on each implausibility in tum, and 
thus victory on the whole, *463 without considering the 
infinitesimal probability of the jury's swallowing the entire 
concoction of implausibility squared. 

This basic error of approaching the evidence piecemeal 
is also what accounts for the **1580 Court's obsessive 
focus on the credibility or culpability of Beanie, who 
did not even testify at trial and whose credibility or 
innocence the State has never once avowed. The Court's 
opinion reads as if either petitioner or Beanie must be 
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telling the truth, and any evidence tending to inculpate or 
undermine the credibility of the one would exculpate or 
enhance the credibility of the other. But the jury verdict 
in this case said only that petitioner was guilty of the 
murder. That is perfectly consistent with the possibilities 
that Beanie repeatedly lied, ante, at 1571, that he was an 
accessory after the fact, cf. ibid, or even that he planted 
evidence against petitioner, ante, at 1572-1573. Even if 
the undisclosed evidence would have allowed the defense 
to thoroughly impeach Beanie and to suggest the above 
possibilities, the jury could well have believed all of those 
things and yet have condemned petitioner because it could 
not believe that all four of the eyewitnesses were similarly 

mistaken. 2 

2 There is no basis in anything I have said for the 
Court's charge that "the dissent appears to assume 

that Kyles must lose because there would still have 

been adequate [i.e., sufficient] evidence to convict 
even if the favorable evidence had been disclosed." 
Ante, at 1566, n. 8. I do assume, indeed I expressly 
argue, that petitioner must lose because there was, 
is, and will be overwhelming evidence to convict, so 
much evidence that disclosure would not "hav~ made 
adifferentresultreasonablyprobable." Ante, at 1569. 

Of course even that much rests on the premise that 
competent counsel would run the terrible risk of calling 
Beanie, a witness whose "testimony almost certainly 
would have inculpated [petitioner]" and whom "any 
reasonable attorney would perceive ... as a 'loose cannon.' 
" 5 F.3d, at 818_. Perhaps because that premise seems 
so implausible, the Court retreats to the possibility that 
petitioner's counsel, *464 even if not calling Beanie to 
the stand, could have used the evidence relating to Beanie 
to attack "the reliability of the investigation." Ante, at 
1572. But that is distinctly less effective than substantive 
evidence bearing on the guilt or innocence of the accused. 
In evaluating Brady claims, we assume jury conduct that 
is both rational and obedient to the law. We do not 
assume that even though the whole mass of the evidence 
both disclosed and undisclosed, shows petitioner guilt; 
beyond a reasonable doubt, the jury will punish sloppy 
investigative techniques by setting the defendant free. 
Neither Beanie nor the police were on trial in this case. 
Petitioner was, and no amount of collateral evidence could 
have enabled his counsel to move the mountain of direct 

evidence against him. 
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II 

The undisclosed evidence does not create a " 'reasonable 
probability' of a different result." Ante, at 1566 (quoting 
United States v. Bagley, 473 U.S., at 682, 105 S.Ct., at 
3383). To begin with the eyewitness testimony: Petitioner's 
basic theory at trial was that the State's four eyewitnesses 
happened to mistake Beanie, the real killer, for petitioner, 
the man whom Beanie was simultaneously trying to frame. 
Police officers testified to the jury, and petitioner has never 
disputed, that three of the four eyewitnesses (Territo, 
Smallwood, and Williams) were shown a photo lineup of 
six young men four days after the shooting and, without 
aid or duress, identified petitioner as the murderer; and 
that all of them, plus the fourth eyewitness, Kersh, 
reaffirmed their identifications at trial after petitioner and 
Beanie were made to stand side by side. 

Territo, the first eyewitness called by the State, was 
waiting at a red light in a truck 30 or 40 yards from the 
Schwegmann's parking lot. He saw petitioner shoot Mrs. 
Dye, start her car, drive out onto the road, and pull up 
just behind Territo's truck. When the light turned green 
petitioner pulled *465 beside Territo and stopped while 
waiting to make a turn. Petitioner looked Territo full in 
the face. Territo testified, "I got a good look at him. If I 
had been in the passenger seat of the little truck, I could 
have reached out and not even stretched my arm out, I 
could have grabbed hold of him." Tr. 13-14 (Dec. 6, 1984). 
Territo also testified that a detective had shown him a 
picture of Beanie and asked him if the picture "could have 
been the guy that did it. I told him no." Id, at 24. The 
second eyewitness, Kersh, also saw petitioner shoot Mrs. 
Dye. When asked whether she **1581 got "a good look" 
at him as he drove away, she answered "yes." Id., at 32. 
She also answered "yes" to the question whether she "got 
to see the side of his face," id., at 31, and said that while 
petitioner was stopped she had driven to within reaching 
distance of the driver's-side door of Mrs. Dye's car and 
stopped there. Id., at 34. The third eyewitness, Smallwood, 
testified that he saw petitioner shoot Mrs. Dye, walk 
to the car, and drive away. Id., at 42. Petitioner drove 
slowly by, within a distance of 15 or 25 feet, id., at 43-
45, and Smallwood saw his face from the side. Id., at 43. 
The fourth eyewitness, Williams, who had been working 

outside the parking lot, testified that "the gentleman came 
up the side of the car," struggled with Mrs. Dye, shot her, 
walked around to the driver's side of the car, and drove 

away. Id., at 52. Williams not only "saw him before he 
shot her," id, at 54, but watched petitioner drive slowly 
by "within less than ten feet." Ibid. When asked "[ d]id you 
get an opportunity to look at him good?", Williams said, 
"I did." Id, at 55. 

The Court attempts to dispose of this direct, unqualified, 
and consistent eyewitness testimony in two ways. First, 
by relying on a theory so implausible that it was 
apparently not suggested by petitioner's counsel until 
the oral-argument-cum-evidentiary-hearing held before 
us, perhaps because it is a theory that only the most 
removed appellate court could *466 love. This theory is 
that th,ere is a reasonable probability that the jury would 
have changed its mind about the eyewitness identification 
because the Brady material would have permitted the 
defense to argue that the eyewitnesses only got a good look 
at the killer when he was sitting in Mrs. Dye's car, and 
thus could identify him, not by his height and build, but 
only by his face. Never mind, for the moment, that this is 
factually false, since the Brady material showed that only 
one of the four eyewitnesses, Smallwood, did not see the 

killer outside the car. 3 And never mind, also, the dubious 
premise that the build of a man 6-feet tall (like petitioner) 
is indistinguishable, when seated behind the wheel, from 
that of a man less than 5 ½-feet tall (like Beanie). To 
assert that unhesitant and categorical identification by 
four witnesses who viewed the killer, close-up and with 
the sun high in the sky, would not eliminate reasonable 
doubt if it were based only on facial characteristics, and 
not on height and build, is quite simply absurd. Facial 
features are the primary means by which human beings 
recognize one another. That is why police departments 
distribute "mug" shots of wanted felons, rather than Ivy
League-type posture pictures; it is why bank robbers wear 
stockings over their faces instead of floor-length capes 
over their shoulders; it is why the Lone Ranger wears a 
mask instead of a poncho; and it is why a criminal defense 
lawyer who seeks to destroy an *467 identifying witness 
by asking "You admit that you saw only the killer's face?" 
will be laughed out of the courtroom. 

3 Smallwood and Williams were the only eyewitnesses 
whose testimony was affected by the Brady material, 

and Williams's was affected not because it showed 
he did not observe the killer standing up, but to 
the contrary because it showed that his estimates of 
height and weight based on that observation did not 
match Kyles. The other two witnesses did observe 
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the killer in full. Territo testified that he saw the 
killer running up to Mrs. Dye before the struggle 
began, and that after the struggle he watched the killer 
bend down, stand back up, and then "stru [t]" over 
to the car. Tr. 12 (Dec. 6, 1984). Kersh too had a 
clear opportunity to observe the killer's body type; she 
testified that she saw the killer and Mrs. Dye arguing, 
and that she watched him walk around the back of the 
car after Mrs. Dye had fallen. Id., at 29-30. 

It would be different, of course, , if there were evidence 
that Kyles's and Beanie's faces looked like twins, or at 
least bore an unusual degree of resemblance. That facial 
resemblance would explain why, if Beanie committed 
the crime, all four witnesses picked out Kyles at first 
(though not why they continued to pick him out when 
he and Beanie stood side-by-side in court), and would 
render their failure to observe the height and build 
of the killer relevant. But without evidence of facial 
similarity, the question "You admit that you saw only 
the killer's face?" draws no blood; it does not explain any 

witness's identification of petitioner as the killer. While 
the assumption of facial resemblance between Kyles and 
Beanie underlies all of the Court's repeated references 
**1582 to the partial concealment of the killer's body 

from view, see, e.g., ante, at ·1570, 1570-1571, n. 14, 
1571, the Court never actually says that such resemblance 
exists. That is because there is not the slightest basis for 
such a statement in the record. No court has found that 
Kyles and Beanie bear any facial resemblance. In fact, 
quite the opposite: every federal and state court that has 
reviewed the record photographs, or seen the two men, 
has found that they do not resemble each other in any 
respect. See 5 F.3d, at 813 ("Comparing photographs of 
Kyles and Beanie, it is evident that the former is taller, 
thinner and has a narrower face"); App. 181 (District 

' Court opinion) ("The court examined all of the pictures 
used in the photographic line-up and compared Kyles' 
and Beanie's pictures; it finds that they did not resemble 

one another"); id., at 36 (state trial court findings on 
postconviction review) ("[Beanie] clearly and distinctly did 
not resemble the defendant in this case") (emphasis in 
original). The District Court's finding controls because it 
is not clearly erroneous, Fed.Rule Civ.Proc. 52(a), and 
the state court's finding, because fairly supported by the 
record, must be presumed correct on habeas review. See 
28 U.S.C. § 2254(d). 

*468 The Court's second means of seeking to 
neutralize the impressive and unanimous eyewitness 
testimony uses the same "build-is-everything" theory to 

exaggerate the effect of the State's failure to disclose 
the contemporaneous statement of Henry Williams. That 
statement would assuredly have permitted a sharp cross
examination, since it contained estimations of height and 

weight that fit Beanie better than petitioner. Ante, at 
1570. But I think it is hyperbole to say that the statement 
would have "substantially reduced or destroyed" the value 
of Williams' testimony. Ante, at 1569. Williams saw the 
murderer drive slowly by less than 10 feet away, Tr. 54 
(Dec. 6, 1984), and unhesitatingly picked him out of the 
photo lineup. The jury might well choose to give greater 
credence to the simple fact of identification than to the 
difficult estimation of height and weight. 

The Court spends considerable time, see ante, at 1570, 
showing how Smallwood's testimony could have been 
discredited to such a degree as to "rais [e] a substantial 
implication that the prosecutor had coached him to give 
it." Ibid. Perhaps so, but that is all irrelevant to this appeal, 
since all of that impeaching material (except the "facial 
identification" point I have discussed above) was available 
to the defense independently of the Brady material. 
See ante, at 1570-1571, n. 14. In sum, the undisclosed 
statements, credited with everything they could possibly 
have provided to the defense, leave two prosecution 
witnesses (Territo and Kersh) totally untouched; one 
prosecution witness (Smallwood) barely affected (he saw 
"only" the killer's face); and one prosecution witness 
(Williams) somewhat impaired (his description of the 
killer's height and weight did not match Kyles). We 
must keep all this in due perspective, remembering that 
the relevant question in the materiality inquiry is not 
how many points the defense could have scored off 
the prosecution witnesses, but whether it is reasonably 
probable that the new evidence would have caused the 
jury to accept the basic thesis that all four witnesses 
were mistaken. I think it plainly *469 is not. No witness 
involved in the case ever identified anyone but petitioner 
as the murderer. Their views of the crime and the escaping 
criminal were obtained in bright daylight from close at 
hand; and their identifications were reaffirmed before the 
jury. After the side-by-side comparison between Beanie 
and Kyles, the jury heard Territo say that there was "[n]o 
doubt in my mind" that petitioner was the murderer, Tr. 
378 (Dec. 7, 1984); heard Kersh say "I know it was him .... 
I seen his face and I know the color of his skin. I know 
it. I know it's him," id., at 383; heard Smallwood say "I'm 
positive ... [b]ecause that's the man who I seen kill that 
woman," id, at387; and heard Williams say "[n]o doubt in 
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my mind," id, at 391. With or without the Brady evidence, 

there could be no doubt in the mind of the jury either. 

There remains the argument that is the major contribution 
of today's opinion to Brady litigation; with our 
endorsement, it will surely be trolled past appellate 
courts in all future failure-to-disclose cases. The Court 
argues that "the effective impeachment of **1583 one 

eyewitness can call for a new trial even though the attack 
does not extend directly to others, as we have said before." 

Ante, at 1571 (citing Agurs v. United States, 427 U.S., at 

112-113, n. 21, 96 S.Ct., at 2401-2402, n. 21). It would 
be startling ifwe had "said [this] before," since it assumes 
irrational jury conduct. The weakening of one witness's 
testimony does not weaken the unconnected testimony 
of another witness; and to entertain the possibility that 
the jury will give it such an effect is incompatible with 
the whole idea of a materiality standard, which presumes 

that the incriminating evidence that would have been 

destroyed by proper disclosure can be logically separated 
from the incriminating evidence that would have remained 
unaffected. In fact we have said nothing like what the 
Court suggests. The opinion's only authority for its theory, 
the cited footnote from Agurs, was appended to the 
proposition that "[ a Brac(v] omission must be evaluated in 
the context of the entire record," *470 427 U.S., at 112, 

96 S.Ct., at 2401. In accordance with that proposition, the 

footnote recited a hypothetical that shows how a witness's 

testimony could have been destroyed by withheld evidence 

that contradicts the witness. 4 That is worlds apart from 
having it destroyed by the corrosive effect of withheld 
evidence that impeaches (or, as here, merely weakens) 

some other corroborating witness. 

4 " 'If, for example, one of only two eyewitnesses to a 
crime had told the prosecutor that the defendant was 
definitely not its perpetrator and if this statement was 
not disclosed to the defense, 110 court would hesitate 
to reverse a conviction resting on the testimony of the 
other eyewitness. But if there were fifty eyewitnesses, 
forty-nine of whom identified the defendant, and the 
prosecutor neglected to reveal that the other, who 
was without his badly needed glasses on the misty 
evening of the crime, had said that the criminal looked 
something like the defendant but he could not be sure 
as he had only a brief glimpse, the result might well 
be different.' " Agurs, 427 U.S., at 112-113, n. 21, 

96 S.Ct., at 2401, n. 21 (quoting Comment, Brady v. 

Maryland and The Prosecutor's Duty to Disclose, 40 

U.Chi.L.Rev. 112, 125 (1972)). 

The physical evidence confirms the immateriality of the 
nondisclosures. In a garbage bag outside petitioner's home 
the police found Mrs. Dye's purse and other belongings. 
Inside his home they found, behind the kitchen stove, 
the .32-caliber revolver used to kill Mrs. Dye; hanging 
in a wardrobe, a homemade shoulder holster that was 
"a perfect fit" for the revolver, Tr. 74 (Dec. 6, 1984) 
(Detective Dillman); in a dresser drawer in the bedroom, 
two boxes of gun cartridges, one containing only .32-
caliber rounds of the same brand found in the murder 

weapon, another containing .22, .32, and .38-caliber 
rounds; in a kitchen cabinet, eight empty Schwegmann's 
bags; and in a cupboard underneath that cabinet, one 
Schwegmann's bag containing 15 cans of pet food. 
Petitioner's account at trial was that Beanie planted 
the purse, gun, and holster, that petitioner received the 
ammunition from Beanie as collateral for a loan, and that 
petitioner had bought the pet food the day of the murder. 

That account strains credulity to the breaking point. 

*471 The Court is correct that the Brady material would 
have supported the claim that Beanie planted Mrs. Dye's 
belongings in petitioner's garbage and (to a lesser degree) 
that Beanie planted the gun behind petitioner's stove. 
Ante, at 1572. But we must see the whole story that 
petitioner presented to the jury. Petitioner would have it 
that Beanie did not plant the incriminating evidence until 

the day after he incited the police to search petitioner's 

home. Moreover, he succeeded in surreptitiously placing 
the gun behind the stove, and the matching shoulder 
holster in the wardrobe, while at least IO and as many as 

19 people were present in petitioner's small apartment. 5 

Beanie, who was wearing blue jeans and either a "tank
top" shirt, Tr. 302 (Dec. 7, 1984) (Cathora Brown), 
or a short-sleeved shirt, id., at 351. (petitioner), would 

have had to be concealing about his person not only 

the shoulder holster and the murder weapon, but also 
a different gun with tape wrapped around the barrel 
that he showed to petitioner. Id., at 352. Only appellate 
judges could swallow such a tale. Petitioner's **1584 only 
supporting evidence was Johnny Burns's testimony that 
he saw Beanie stooping behind the stove, presumably to 
plant the gun. Id., at 262-263. Burns's credibility on the 
stand can perhaps best be gauged by observing that the 

state judge who presided over petitioner's trial stated, in 
a postconviction proceeding, that "[I] ha[ve] chosen to 

totally disregard everything that [Burns] has said," App. 
35. See also id., at 165 (District Court opinion) ("Having 
reviewed the entire record, this court without hesitation 
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concurs with the trial court's determination concefoing the 
credibility of [Burns]"). Burns, by the way, who repeatedly 
stated at trial that Beanie was his "best friend," Tr. 279 
(Dec. 7, 1984), has since been *472 tried and convicted 
for killing Beanie. See State v. Burnes, 533 So.2d 1029 

6 (La.App.1988). 

5 The estimates varied. See Tr. 269 (Dec. 7, 1984) 
(Johnny Burns) (18 or 19 people); id., at298 (Cathora 
Brown) (6 adults, 4 children); id., at 326 (petitioner) 
("about 16 ... about 18 or 19"); id., at 340 (petitioner) 
(13 people). 

6 The Court notes that "neither observation could 
possibly have affected the jury's appraisal of Burns's 
credibility at the time of Kyles's trials." Ante, at 1573, 
n. 19. That is obviously true. But it is just as obviously 
true that because we have no findings about Burns's 
credibility from the jury and no direct method of 
asking what they thought, the only way that we can 
assess the jury's appraisal of Burns's credibility is by 
asking (1) whether the state trial judge, who saw 
Burns's testimony along with the jury, thought it was 
credible; and (2) whether Burns was in fact credible 
-a question on which his later behavior towards his 
"best friend" is highly probative. 

Petitioner did not claim that the ammunition had been 
planted. The police found a .22-caliber rifle under 
petitioner's mattress and two boxes of ammunition, 
one containing .22, .32, and .38-caliber rounds, another 
containing only .32-caliber rounds of the same brand as 
those found loaded in the murder weapon. Petitioner's 
story was that Beanie gave him the rifle and the .32-caliber 
shells as security for a loan, but that he had taken the .22-
caliber shells out of the box. Tr. 353, 355 (Dec. 7, 1984). 
Put aside that the latter detail was contradicted by the 
facts; but consider the inherent implausibility of Beanie's 
giving petitioner collateral in the form of a box containing 
only .32 shells, if it were true that petitioner did not own 
a .32-caliber gun. As the Fifth Circuit wrote, "[t]he more 
likely inference, apparently chosen by the jury, is that 
[petitioner] possessed .32 caliber ammunition because he 
possessed a .32 caliber firearm." 5 F.3d, at 817. 

We come to the evidence of the pet food, so mundane and 
yet so very damning. Petitioner's confused and changing 
explanations for the presence of 15 cans of pet food in 
a Schwegmann's bag under the sink must have fatally 
undermined his credibility before the jury. See App. 36 
(trial judge finds that petitioner's "obvious lie" concerning 
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the pet food "may have been a crucial bit of evidence in 
the minds of the jurors which caused them to discount the 
entire defense *473 in this case"). The Court disposes of 
the pet food evidence as follows: 

"The fact that pet food was found in Kyles's apartment 
was consistent with the testimony of several defense 
witnesses that Kyles owned a dog and that his children 
fed stray cats. The brands of pet food found were only 
two of the brands that Dye typically bought, and these 
two were common, whereas the one specialty brand that 
was found in Dye's apartment after her murder, Tr. 180 
(Dec. 7, 1984), was not found in Kyles's apartment, id., 
at 188. Although Kyles was wrong in describing the 
cat food as being on. sale the day he said he bought 
it, he was right in describing the way it was priced at 
Schwegmann's market, where he commonly shopped." 
Ante, at 1574-1575; see also ante, at 1574, n. 20. 

The full story is this. Mr. and Mrs. Dye owned two 
cats and a dog, Tr. 178 (Dec. 7, 1984), for which she 
regularly bought varying brands of pet food, several 
different brands at a time. Id., at 179, 180. Found in 
Mrs. Dye's home after her murder were the brands Nine 
Lives, Kalkan, and Puss n' Boots. Id., at 180. Found in 
petitioner's home were eight cans of Nine Lives, four cans 
ofKalkan, and three cans of Cozy Kitten. Id., at 188. Since 
we know that Mrs. Dye had been shopping that day and 
that the murderer made off with her goods, petitioner's 
possession of these items was powerful evidence that he 
was the murderer. Assuredly the jury drew that obvious 
inference. Pressed to explain why he just happened to 
**1585 buy 15 cans of pet food that very day (keep in 

mind that petitioner was a very poor man, see id., at 329, 
who supported a common-law wife, a mistress, and four 
children), petitioner gave the reason that "it was on sale." 
Id., at 341. The State, however, introduced testimony from 
the Schwegmann's advertising director that the pet food 
was not on sale that day. Id., at 395. The dissenting judge 
below tried to rehabilitate petitioner's testimony *474 by 

"l"l' . "" l" interpreting the on sa e c aim as meanmg ior sa e, 
a reference to the pricing of the pet food (e.g., "3 for 
89 cents"), which petitioner claimed to have read on a 
shelf sign in the store. Id., at 343. But unless petitioner 
was parodying George Leigh Mallory, "because it was 
for sale" would have been an irrational response to the 
question it was given in answer to: Why did you buy so 

many cans? In any event, the Schwegmann's employee 
also testified that store policy was not to put signs on 
the shelves at all. Id., at 398-399. The sum of it is that 
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petitioner, far from explaining the presence of the pet 
food, doubled the force of the State's evidence by perjuring 
himself before the jury, as the state trial judge observed. 

See supra, at 1584. 7 

7 I have charitably assumed that petitioner had a pet or 

pets in the first place, although the evidence tended to 

show the contrary. Petitioner claimed that he owned 
a dog or puppy, that his son had a cat, and that there 
were "seven or eight more cats around there." Tr. 325 
(Dec. 7, 1984). The dog, according to petitioner, had 
been kept "in the country" for a month and half, and 
was brought back just the week before petitioner was 
arrested. Id., at 337-338. Although petitioner claimed 
to have kept the dog tied up in a yard behind his house 

before it was taken to the country, id., at 336-337, 
two defense witnesses contradicted this story. Donald 

Powell stated that he had not seen a dog at petitioner's 
home since at least six months before the trial, id., at 
254, while Cathora Brown said that although Pinky, 
petitioner's wife, sometimes fed stray pets, she had no 
dog tied up in the back yard. Id., at 304-305. The 
police found no evidence of any kind that any pets 

lived in petitioner's home at or near the time of the 
murder. Id., at 75 (Dec. 6, 1984). 

I will not address the list of cars in the Schwegmann's 
parking lot and the receipt, found in the victim's car, 
that bore petitioner's fingerprints. These were collateral 
matters that provided little evidence of either guilt or 
innocence. The list of cars, which did not contain 
petitioner's automobile, would only have served to rebut 

End of Document 

the State's introduction of a photograph purporting to 
show petitioner's car in the parking lot; but petitioner does 
not contest that the list was not comprehensive, and that 
the photograph was taken about six hours before the list 
was compiled. See 5 F.3d, at 816. *475 Thus its rebuttal 
value would have been marginal at best. The receipt
although it showed that petitioner must at some point 
have been both in Schwegmann's and in the murdered 
woman's car-was as consistent with petitioner's story as 
with the State's. See ante, at 1575. 

* * * 

The State presented to the jury a massive core of evidence 
(including four eyewitnesses) showing that petitioner was 
guilty of murder, and that he lied about his guilt. The 
effect that the Brady materials would have had in chipping 
away at the edges of the State's case can only be called 
immaterial. For the same reasons I reject petitioner's claim 
that the Brady materials would have created a "residual 
doubt" sufficient to cause the sentencing jury to withhold 
capital punishment. 

I respectfully dissent. 

All Citations 

514 U.S. 419, 115 S.Ct. 1555, 131 L.Ed.2d 490, 63 USLW 
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92 S.Ct. 763 
Supreme Court of the United States 

John GIGLIO, Petitioner, 

V. 

UNITED STATES. 

No. 70-29. 

I 
Argued Oct. 12, 1971. 

I 
Decided Feb. 24, 1972. 

While appeal from a judgment of conviction was pending 
in the Court of Appeals, defense counsel filed a motion 
for new trial on basis of newly discovered evidence. The 
District Court denied the motion. On certiorari to the 

Court of Appeals, the Supreme Court, Mr. Chief Justice 
Burger, held that if assistant United States attorney, 
who first dealt with key Government witness, promised 
witness that he would not be prosecuted if he cooperated 
with the Government, such a promise was attributable 
to the Government, regardless of whether attorney had 
authority to make it, and nondisclosure of promise, which 
was not communicated to assistant United States attorney 
who tried the case, would constitute a violation of due 
process requiring a new trial. 

Reversed and remanded. 

Mr. Justice Powell and Mr. Justice Rehnquist took no part 
in consideration or decision of case. 

West Headnotes (5) 

[l] Criminal Law 
P Use of False or Perjured Testimony 

Deliberate deception of a court and jurors 
by presentation of known false evidence is 
incompatible with rudimentary demands of 
justice. 

1053 Cases that cite this headnote 
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[2] 

[3] 

[4] 

Criminal Law 
P Misconduct of Counsel for Prosecution 

When reliability of a given witness may 
well be determinative of guilt or innocence, 
nondisclosure of evidence affecting credibility 
falls within rule that suppression of material 
evidence justifies a new trial irrespective of 
good faith or bad faith of the prosecution. 

1406 Cases that cite this headnote 

Criminal Law 
P Misconduct of Counsel for Prosecution 

Criminal Law 
P Hearing and rehearing in general 

A new trial is not automatically required 
whenever the combing of the prosecutor's files 
after the trial has disclosed evidence possibly 
useful to the defense but not likely to have 
changed the verdict; a finding of materiality of 
the evidence is required; a new trial is required 
if the false testimony could in any reasonable 
likelihood have affected the judgment of the 
jury. 

1975 Cases that cite this headnote 

Attorney General 
~ Bringing and prosecution of actions 

Constitutional Law 
.,, Agreements 

Criminal Law 
V""' Impeaching evidence 

If assistant United States attorney, who first 
dealt with key Government witness, promised 
witness that he would not be prosecuted if 
he cooperated with the Government, such a 
promise was attributable to the Government, 
regardless of whether attorney had authority 
to make it, and nondisclosure of promise, 
which was not communicated to assistant 
United States attorney who tried the case, 
would constitute a violation of due process. 

2033 Cases that cite this headnote 

[5] Witnesses 
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~ Interest in Event of Witness Not Party to 
Record 

Where Government's case depended almost 
entirely on testimony of a witness who 
was named as a coconspirator but was not 
indicted, and without it there could have 
been no indictment and no evidence to carry 
case to jury, such witness' credibility was 
important issue in case, and evidence of 
any understanding or agreement as to future 
prosecution would be relevant to such witness' 
credibility and jury was entitled to know of it. 

926 Cases that cite this headnote 

**764 Syllabus * 

* The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. See 
United States v. Detroit Timber & Lumber Co., 200 
U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed. 499. 

*150 Petitioner filed a motion for a new trial on 
the basis of newly discovered evidence contending that 
the Government failed to disclose an alleged promise 
of leniency made to its key witness in return for his 
testimony. At a hearing on this motion, the Assistant 
United States Attorney who presented the case to the 
grand jury admitted that he promised the witness that he 
would not be prosecuted if he testified before the grand 
jury and at trial. The Assistant who tried the case was 
unaware of the promise. Held: Neither the Assistant's lack 
of authority nor his failure to inform his superiors and 
associates is controlling, and the prosecution's duty to 
present all material evidence to the jury was not fulfilled 
and constitutes a violation of due process requiring a new 
trial. Pp. 765-766. 

Reversed and remanded. 

Attorneys and Law Firms 

James M. LaRossa, New York City, for petitioner. 

Harry R. Sachse, New Orleans, La., for respondent. 
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Opinion 

Mr. Chief Justice BURGER delivered the opinion of the 
Court. 

Petitioner was convicted of passing forged money orders 
and sentenced to five years' imprisonment. While appeal 
was pending in the Court of Appeals, defense counsel 
discovered new evidence indicating that the Government 
*151 had failed to disclose an alleged promise made to 

its key witness that he would not be prosecuted if he 
testified for the Government. We granted certiorari to 
determine whether the evidence not disclosed was such as 
to require a new trial under the due process criteria of 
Napue v. Illinois, 360 U.S. 264, 79 S.Ct. 1173, 3 L.Ed.2d 
1217 (1959), andBradyv. Maryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215 (1963). 

The controversy in this case centers around the testimony 
of Robert Taliento, petitioner's alleged coconspirator in 
the offense and the only witness linking petitioner with the 
crime. The Government's evidence at trial showed that in 
June 1966 officials at the Manufacturers Hanover Trust 
Co. discovered that Taliento, as teller at the bank, had 
cashed several forged money orders. Upon questioning by 
FBI agents, he confessed supplying petitioner with one 
of the bank's customer signature cards used by Giglio to 
forge $2,300 in money orders; Taliento then processed 
these money orders through the regular channels of the 
bank. Taliento related this story to the grand jury and 
petitioner was indicted; thereafter, he was named as a 
coconspirator with petitioner but was not indicted. 

Trial commenced two years after indictment. Taliento 
testified, identifying petitioner as the instigator of 
the **765 scheme. Defense counsel vigorously cross
examined, seeking to discredit his testimony by revealing 
possible agreements or arrangements for prosecutorial 
leniency: 
'(Counsel.) Did anybody tell you at any time that if you 
implicated somebody else in this case that you yourself 
would not be prosecuted? 

'(Taliento.) Nobody told me I wouldn't be prosecuted. 

'Q. They told you you might not be prosecuted? 

'A. I believe I still could be prosecuted. 

U.S. Government Works. 2 
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*152 'Q. Were you ever arrested in this case or charged 
with anything in connection with these money orders that 
you testified to? 

'A. Not at that particular time. 

'Q. To this date, have you been charged with any crime? 

'A. Not that I know of, unless they are still going to 
prosecute.' 

In summation, the Government attorney stated, 
'(Taliento) received no promises that he would not be 
indicted.' 

The issue now before the Court arose on petitioner's 
motion for new trial based on newly discovered evidence. 
An affidavit filed by the Government as part of its 
opposition to a new trial confirms petitioner's claim that a 

promise was made to Taliento by one assistant, DiPaola, 1 

that if he testified before the grand jury and at trial 

he would not be prosecuted. 2 DiPaola presented the 
Government's case to the grand jury but did not try the 
case in the District Court, and Golden, the assistant who 
took over the case for trial, filed an affidavit stating that 
DiPaola assured him before the trial that no promises 

of immunity had been made to Taliento. 3 The United 
*153 States Attorney, Hoey, filed an affidavit stating 

that he had personally consulted with Taliento and his 
attorney shortly before trial to emphasize that Taliento 
would definitely be prosecuted if he did not testify and 
that if he did testify he would be obliged to rely on the 
'good judgment and conscience of the Government' as to 

whether he would be prosecuted. 4 

1 

2 

During oral argument in this Court it was stated 
that DiPaola was on the staff of the United States 
Attorney when he made the affidavit in 1969 and 
remained on that staff until recently. 

DiPaola's affidavit reads, in part, as follows: 
'It was agreed that if ROBERT EDWARD 
TALIENTO would testify before the Grand Jury as a 
witness for the Government, ... he would not be ... 
indicted .... It was further agreed and understood 
that he, ROBERT EDWARD TALIENTO, would 
sign a Waiver of Immunity from prosecution before 
the Grand Jury, and that if he eventually testified 
as a witness for the Government at the trial of 

3 

4 

the defendant, JOHN GIGLIO, he would not be 
prosecuted.' 

Golden's affidavit reads, in part, as follows: 
'Mr. DiPaola ... advised that Mr. Taliento had not 
been granted immunity but that he had not indicted 
him because Robert Taliento was very young at the 
time of the alleged occurrence and obviously had been 
overreached by the defendant Giglio.' 

The Hoey affidavit, standing alone, contains at least 
an implication that the Government would reward 
the cooperation of the witness, and hence tends to 
confirm rather than refute the existence of some 
understanding for leniency. 

The District Court did not undertake to resolve the 
apparent conflict between the two Assistant United States 
Attorneys, DiPaola and Golden, but proceeded on the 
theory that even if a promise had been made by DiPaola it 
was not authorized and its disclosure to the jury would not 
have affected its verdict. We need not concern ourselves 
with the differing versions of the events as described by the 
two assistants in their affidavits. The heart of the matter is 
that one Assistant United States Attorney-the first one 
who dealt with Taliento-now states that he promised 
Taliento that he would not be prosecuted ifhe cooperated 
with the Government. 
**766 [1] [2] [3] As long ago as Mooney v. Holohan, 

294 U.S. 103, 112, 55 S.Ct. 340, 342, 79 L.Ed. 791 
(1935), this Court made clear that deliberate deception 
of a court and jurors by the presentation of known false 
evidence is incompatible with 'rudimentary demands of 
justice.' This was reaffirmed in Pyle v. Kansas, 317 U.S. 
213, 63 S.Ct. 177, 87 L.Ed. 214 (1942). In Napue v. 
Illinois, 360 U.S. 264, 79 S.Ct. 1173, 3 L.Ed.2d 1217 
(1959), we said, '(t)he same result obtains when the 
State, although not soliciting false evidence, allows it to 
go uncorrected when it appears.' Id., at 269, 79 S.Ct., 
at 1177. Thereafter Brady v. Maryland, 373 U.S., at 
87, 83 S.Ct., at 1197, held that suppression of material 
evidence justifies a new trial 'irrespective of the good 
faith or bad faith of the prosecution.' See American 
*154 Bar Association, Project on Standards for Criminal 

Justice, Prosecution Function and the Defense Function 
s 3.ll(a). When the 'reliability of a given witness may 
well be determinative of guilt or innocence,' nondisclosure 
of evidence affecting credibility falls within this general 
rule. Napue, supra, at 269, 79 S.Ct., at 1177. We do 
not, however, automatically require a new trial whenever 
'a combing of the prosecutors' files after the trial has 

3 
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disclosed evidence possibly useful to the defense but not 
likely to have changed the verdict ... .' United States 
v. Keogh, 391 F.2d 138, 148 (CA2 1968). A finding of 
materiality of the evidence is required under Brady, supra, 
at 87, 83 S.Ct., at 1196, 10 L.Ed.2d 215. A new trial is 
required if 'the false testimony could ... in any reasonable 
likelihood have affected the judgment of the jury . 
Napue, supra, at 271, 79 S.Ct., at 1178. 

[4] In the circumstances shown by this record, neither 
DiPaola's authority nor his failure to inforn1 his superiors 
or his associates is controlling. Moreover, whether the 
nondisclosure was a result of negligence or design, it 
is the responsibility of the prosecutor. The prosecutor's 
office is an entity and as such it is the spokesman for the 
Government. A promise made by one attorney must be 
attributed, for these purposes, to the Government. See 
Restatement (Second) of Agency s 272. See also American 
Bar Association, Project on Standards for Criminal 
Justice, Discovery and Procedure Before Trials 2.1( d). To 
the extent this places a burden on the large prosecution 
offices, procedures and regulations can be established to 
carry that burden and to insure communication of all 
relevant information on each case to every lawyer who 
deals with it. 

[5] Here the Government's case depended almost entirely 
on Taliento's testimony; without it there could have been 
no indictment and no evidence to carry the case to the 
jury. Taliento's credibility as a witness was therefore *155 
an important issue in the case, and evidence of any 
understanding or agreement as to· a future prosecution 
would be relevant to his credibility and the jury was 
entitled to know of it. 

For these reasons, the due process requirements 
enunciated in Napue and the other cases cited earlier 
require a new trial, and the judgment of conviction is 
therefore reversed and the case is remanded for further 
proceedings consistent with this opinion. 

Reversed and remanded. 

Mr. Justice POWELL and Mr. Justice REHNQUIST 
took no part in the consideration or decision of this case. 

All Citations 

405 U.S. 150, 92 S.Ct. 763, 31 L.Ed.2d 104 
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Kevin Lamar LAY, Appellant, 
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The STATE of Nevada, Respondent. 

No. 34197. 

I 
Dec. 19, 2000. 

Defendant was convicted in the Eighth Judicial District 
Court, Clark County, Addeliar D. Guy, J., of first-degree 
murder with use of deadly weapon in connection with fatal 
shooting. Defendant appealed, and the Supreme Court 
affirmed, 110 Nev. 1189, 886 P.2d 448. Defendant filed 
post-conviction petition for writ of habeas corpus. The 
Eighth Judicial District Court, Clark County, Michael 
L. Douglas, J., denied petition. Defendant appealed. The 
Supreme Court held that: (1) alleged "unreliability" of 

witness statements naming a person other than defendant 
as firing shots from back seat of vehicle was not a proper 
basis for prosecution's withholding of that evidence from 
defense; and (2) prosecutor's improper failure to disclose 
that evidence did not create reasonable probability of 
different result; but (3) evidence that paramedic, who 
testified that victim identified defendant as shooter, 
had stated in several pretrial interviews that victim did 
not tell her anything while she was treating him was 
both favorable to defense and material, thus requiring 

disclosure of that evidence to defense under Brady v. 

Maryland. 

Reversed and remanded for retrial. 

West Headnotes (13) 

[1] Criminal Law 
t1'i'> Review De Novo 

Determining whether the state adequately 
disclosed information under Brady v. 

Maryland involves both factual and legal 
questions and requires de novo review by 

Supreme Court. 

1 Cases that cite this headnote 

WESTlAW © 2017 Thomson Reuters. No daim to 

[2] 

[3] 

[4] 

[5] 

[6] 

Constitutional Law 
~ Evidence 

Criminal Law 
~ Materiality and Probable Effect of 

Information in General 

Brady and its progeny require a prosecutor to 
disclose evidence favorable to the defense if 
the evidence is material either to guilt or to 
punishment, and failure to do so violates due 
process regardless of the prosecutor's motive. 
U.S.C.A. Const.Amend. 14. 

7 Cases that cite this headnote 

Criminal Law 
r Materiality and Probable Effect of 

Information in General 

Evidence is material for Brady purposes if 
there is a reasonable probability that the result 
would have been different if the evidence had 
been disclosed. 

2 Cases that cite this headnote 

Criminal Law 
~ Materiality and Probable Effect of 

Information in General 

After a specific request for evidence, omitted 

evidence is material for Brady purposes if 
there is a reasonable possibility it would have 
affected the outcome. 

4 Cases that cite this headnote 

Criminal Law 
r Materiality and Probable Effect of 

Information in General 

Materiality under Brady does not require 
demonstration by a preponderance that 
disclosure of the evidence would have resulted 
in acquittal. 

Cases that cite this headnote 

Criminal Law 

UJ3. Government Works. 
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[7] 

[8] 

[91 

, ~ Materiality and Probable Effect of 
Information in General 

Test under Brady for materiality of 
undisclosed evidence is not a sufficiency of the 
evidence test; a defendant need not show that 
after discounting the inculpatory evidence in 
light of the undisclosed evidence, there would 
not have been enough left to convict. 

Cases that cite this headnote 

Criminal Law 

'¥'"' Materiality and Probable Effect of 
Information in General 

A reasonable probability in affecting outcome 
is shown, for purposes of determining 
materiality of undisclosed evidence under 
Brady, when the nondisclosure undermines 
confidence in the outcome of the trial. 

2 Cases that cite this headnote 

Constitutional Law 
iF> Evidence 

Criminal Law 
,;~ Impeaching Evidence 

Due process does not require simply 
the disclosure of "exculpatory" evidence; 
evidence also must be disclosed if it provides 
grom1ds for the defense to attack the 
reliability, thoroughness, and good faith of 
the police investigation or to impeach the 
credibility of the state's witnesses. U.S.C.A. 
Const.Amend. 14. 

Cases that cite this headnote 

Criminal Law 

~· Evidence Incriminating Others 

Alleged "unreliability" of witness statements 
naming a person other than defendant as 
firing shots from back seat of automobile was 
not proper basis for prosecution's withholding 
that information from defense in first-degree 
murder prosecution arising from shooting, 
especially in view of prosecutor's decision 
to plead alternative theory of abetting and 

abetting in case evidence showed someone 
other than defendant shot victim. 

Cases that cite this headnote 

[10] Criminal Law 
iF> Constitutional Obligations Regarding 

Disclosure 

State must disclose potentially exculpatory 
evidence if it is material; it is up to the defense 
to deal with problems concerning the extent to 
which the evidence can be used or expanded 
upon. 

Cases that cite this headnote 

[11] Criminal Law 

~ Evidence Incriminating Others 

Prosecutor's improper failure to disclose 
witness statements naming a person other 
than defendant as firing shots from back 
seat of vehicle did not create reasonable 
probability of a different result in first
degree murder prosecution, and thus those 
statements were not material for Brady 

purposes; trial testimony, if accepted, 
indicated that defendant fired a rifle and a rifle 
bullet killed the victim, and that other shooter 
apparently fired a pistol, which did not kill the 
victim. 

1 Cases that cite this headnote 

[12] Criminal Law 

~ Statements of Witnesses or Prospective 
Witnesses 

Evidence that paramedic, who testified that 
victim identified defendant as shooter, had 
stated in several pretrial interviews that victim 
did not tell her anything while she was 
treating him was both favorable to defense 
and material, thus obligating state under 
Brady v. Maryland to disclose that evidence in 

' first-degree murder prosecution arising from 
shooting; other than evidence of defendant's 

fingerprints on stolen car from which shots 
were fired, paramedic was the only neutral 
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witness providing evidence that defendant 
either fired shots or drove car. 

Cases that cite this headnote 

[13] Criminal Law 
~ Affirmance of Conviction 

Supreme Court's holding in affirming murder 
conviction on direct appeal, dealing with 
prosecutor's duty to divulge exculpatory 
evidence to a grand jury, did not bar under 
"law of the case" principles a determination 
in post-conviction proceeding that prosecutor 

was required to disclose to the defense the 

fact that key prosecution witness had given 
prior inconsistent statements; holding on 
direct appeal did not address prosecutor's 
duty to divulge exculpatory information to 
defendant. N.R.S. 172.145. 

Cases that cite this headnote 

Attorneys and Law Firms 

**1257 *1185 Christopher R. Oram, Las Vegas, for 
Appellant. 

Frankie Sue Del Papa, Attorney General, Carson City; 
Stewart L. Bell, District Attorney, and James Tufteland, 

Chief Deputy District Attorney, Clark County, for 

Respondent. 

*1187 Before ROSE, C.J., YOUNG and BECKER, JJ. 

OPINION 

PERCURIAM. 

Appellant Kevin Lamar Lay contends that the State 

violated Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 119:4, 
10 L.Ed.2d 215 (1963), by not providing him with two 

instances of exculpatory information. 1 One involved 
prior inconsistent statements by a key witness for the 
prosecution. The other involved statements by three 
witnesses that a second person had fired shots at the scene 

of the murder of which Lay was convicted. 

WESTLAW © 20'17 Thomson Reuters. No claim to 

1 Lay claims alternatively that his trial counsel 
provided him with ineffective assistance. We do 
not reach this claim given our conclusion that the 
prosecution violated Brady. 

FACTS 

After a jury trial, Lay was convicted of first-degree murder 
with the use of a deadly weapon. The State sought the 
death penalty, but the jury fixed the penalty at life without 
possibility of parole. The district court sentenced Lay to 
two consecutive life terms without possibility of parole. 
This **1258 court affirmed Lay's conviction. Lay v. 

State, llONev.1189, 886P.2d448 (1994). 

The State had originally filed a twenty-two count 
indictment against Lay, charging him and two 
codefendants with the murder of Richard Carter and 
several unrelated crimes including attempted murder, 
assault with a deadly weapon, battery with a deadly 

weapon, trafficking and possession of a controlled 
substance, grand larceny, robbery, aiming a firearm 

at a human being, intimidating a witness to influence 
testimony, and racketeering. The racketeering counts were 

based on alleged illegal gang activity. Lay was a member 
and leader of the Piru Bloods, a Las Vegas gang. The 

. racketeering counts were dismissed for lack of adequate 
evidence at the grand jury proceeding. The murder count 
was severed from the indictment, and Lay was tried on 
that count apart from his codefendants. 

*1188 The trial 
The State presented evidence that around 11:30 p.m. on 
June 4, 1990, Lay drove a stolen white Oldsmobile Cutlass 
into the parking lot of the AM-PM market at the corner 
of Martin Luther King Drive and Carey Avenue in North 
Las Vegas and shot a gun from the car window, killing 
Carter. 

James Haines testified that as he approached the AM-PM 
that night he heard two different kinds of gunshots. As 
he got closer he saw fire coming from the front passenger 
window of a car, which then drove away. Although he 
knew Lay, Haines did not see who was driving the car. 

Dewain Norwood testified that he was in his car at the 
AM-PM when a car pulled up. Two people in the car shot 

a rifle and a pistol at about three people in the parking lot. 

U.S. Government Works. 3 
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/ Nonyood did not see who was shooting. The driver fired 
the rifle out the passenger's side window, and a person in 
the back seat fired the pistol out the window. The driver 

later stepped out of the car and shot again. 

Gregory Haynes testified that he was a friend of the 
victim, Carter, and was inside the AM-PM store when 
the shooting started. He went outside, and Carter had 
been shot. Haynes identified Lay as the shooter. Lay 
was shooting out the driver's window of a car. Haynes 
identified the weapon as a semiautomatic .223 rifle. It was 
possible that other weapons had been used, but Haynes 
heard no other weapons and saw no one else in the car. 
Haynes did not know Lay to be a member of a gang and 
denied being in a gang himself. Haynes admitted that after 
the shooting he had told police that he did not know the 
shooter and could not describe his face. 

Cedric Stewart testified that he was with Carter when the 
shooting occurred. Stewart said he was formerly affiliated 
with a Crip gang, the Gerson Park Kingsmen, and Carter 
had been a member. Lay was a leader of a rival gang, 
the Piru Bloods. On the night in question, Stewart was 
speaking to Carter in the AM-PM parking lot when shots 
came from a car. Lay was in the driver's seat of the car and 
fired what Stewart thought was a rifle out the passenger's 
side window. Stewart admitted that after the shooting he 
had told police that he did not know who had shot Carter. 

Kevin Page testified that he was driving toward the AM
PM on the night of the shooting, heard shots, and saw 
Lay driving a car from the AM-PM parking lot. He saw a 
second person in the back seat of Lay's car. At the time of 
the shooting, Page was a friend of Carter and a member of 
the Gerson Park Kingsmen, who do not like the Bloods. 
Page's former girlfriend had become Lay's girlfriend. Page 

waited a year before telling anyone from law enforcement 
that he had knowledge of the crime. 

*1189 Robin Giddens testified that she was the 
paramedic who treated the victim after he was shot. A 
man at the scene (the victim's brother she later learned) 
was panicked and threatened Giddens. Giddens found 
the victim in shock and in extremely critical condition. 
He "was going down hill" as Giddens tended to him. 
The victim answered her questions and talked with his 
brother. The **1259 victim whispered to his brother, " 
'K-Lay shot me man, he shot me.' " (K-Lay was Lay's 
nickname.) Giddens did not put this in her paramedic 

report because "it's part of the code I guess of working 
in gang related situations and in possibly dangerous 
situations that things aren't written down." On cross

examination, Giddens admitted that, other than her 
partner, she could not remember the name of the victim, 
his brother, fire department personnel, or any person at 
the crime scene that night except K-Lay. 

Giles Green, M.D., performed the autopsy of Carter's 
body. Carter was killed by a gunshot wound that damaged 
his liver and vena cava. The bullet had passed through 
the body, but Green concluded from the nature of the 
wound that the likely weapon was a high-velocity small
caliber rifle. A police identification technician found two 
projectiles and three shell casings at the crime scene. 
The casings were .380 caliber used in a semiautomatic 
handgun. Inside the recovered stolen car, he found a .303 
caliber shell casing, used in a rifle. 

Shawn Turner testified that on the night in question he 
was at his mother's house, which was across the street 
from Lay's house. Sometime between 11:00 and 11:30 
p.m. he saw four or five men on foot, including Lay, run 
up the street and go into the backyard of Lay's house. 
When the men first arrived, Lay held a handgun and the 
others carried shotguns or rifles. After about ten minutes, 
the men left on foot; then fifteen or twenty minutes 
later, they returned by car. The AM-PM was less than 
a five-minute drive from Lay's house. Turner's brother, 
Lawrence Daniels, testified similarly, but Daniels testified 
that Lay held a rifle or shotgun and that he saw no other 
weapons. 

The car from which the fatal shots were fired was reported 
stolen around 11:00 p.m. that night. After the car was 
recovered, Lay's fingerprints were found on the passenger 

door. 

Anthony Dimauro, an officer with the North Las Vegas 
Police Department, testified for the defense. He was one of 
the first officers at the crime scene and spoke to the victim, 
Carter, before the paramedics arrived. Carter appeared to 
be in too much pain to carry on a conversation. When 
Dimauro asked him who had shot him, Carter said that 
he did not know. Carter described neither the vehicle nor 
the shooter. 

*1190 The evidentiary hearing 
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After Lay petitioned for habeas relief, the district court 
held an evidentiary hearing in 1997 at which the following 
evidence was presented. 

Rita Brookins, a Clark County Deputy District Attorney, 
testified. Brookins was a law clerk with the Clark County 
DA in 1992 when she "pretrialed" witnesses for Lay's 
murder trial, i.e., questioned them to determine what their 
testimony would be. She worked for Robert Lucherini, 
the head of the gang unit in charge of prosecuting Lay. 
Brookins pretrialed Robin Giddens, the paramedic that 
treated Carter in the parking lot of the AM-PM after he 
was shot. Brookins interviewed Giddens several times, and 
Giddens consistently told her that the victim had made no 
dying declaration. Giddens told her "that the victim could 
not speak, that he did not say anything to her, that he had 
a tube down his throat, and that there was so much going 
on it was a chaotic scene that she didn't have the time to 
ask him anything." 

Brookins last interviewed Giddens a day or so before 
Giddens was to testify at the trial. Lucherini then called 
Giddens into his office and shut the door. Lucherini 
had not done this with any other witness in the case. 
About 15 or 20 minutes later, Lucherini brought Brookins 
into his office because Giddens had recalled something. 
Giddens then told her that "K-Lay did it." Brookins was 
"amazed" and "surprised." In response to that surprise, 
"Rob [Lucherini] said, no, really. He said, I said to her do 
you remember hlm saying anything. And she goes, well, 
like what? And he said, well, you know, did you hear 
anything like E-Lay or M-Lay and she said, Oh, yeah, 
K-Lay. K-Lay did it." Brookins was "shocked" and "felt 
suspicious." 

**1260 When Brookins asked Lucherini if he was going 
to inform the defense about the victim's dying declaration, 
he said that he did not have to because the case stemmed 
from grand jury proceedings, which were private. Lay's 
counsel asked Brookins: 

Q. Did you ever ask Mr. Lucherini whether or not 
the defense should be notified that Miss Giddens had 
previously stated on three to five occasions the victim 
couldn't speak because he [had] tubes down his throat? 

A. Well, the defense already had that information 
because I had had to prepare a document, and I believe 
it was already filed with the court, and it already listed 
the witnesses and a summary of their testimony. 

WESTtA'iiV © 2017 Thomson Reuters. No claim to 

Q. And is it your testimony that you prepared 
something saying · that Miss Giddens had said 
previously that she [sic] could not speak because people 

A. You know, I don't remember specifically. I haven't 
*1191 seen the document in five years, I don't 

remember specifically. But whatever she had said to me 
and what her testimony was going to be would have 
been in that document. 

Based on interviews with jurors after the trial, Brookins 
thought it was fai~ to characterize the paramedic's 
testimony as "devastating" to Lay. 

In other pretrial interviews, three witnesses told Brookins 
that "Spike was in the car in the back seat shooting 
out the window also." Brookins gave this information to 
Lucherini. He did not provide it to the defense, saying that 
"Spike had already been ruled out as a suspect." 

Brookins went to Drew Christensen with her concerns 
about the statements regarding another shooter 
and Giddens's inconsistent statements. (Christensen 
prosecuted Lay's trial with Lucherini.) After the trial, she 
and Christensen went to see Lay's trial counsel, David 
Schieck, and told him about this information. Schleck had 
been unaware of it until then. 

A number of witnesses at the evidentiary hearing testified 
that discovery had been very limited in this case. Uplike 
its usual policy, the DA's office did not open its file to the 
defense. The district court had to rule on various defense 
motions seeking discovery. The prosecution was required 
to provide only what was mandated by statute because 
the case involved a gang dispute and the prosecution was 
concerned about the safety of witnesses. The defense did 
subpoena police records. 

Schleck testified. When paramedic Giddens testified at 
trial, Schieck and co-counsel Lizzie Hatcher expected only 
foundational testimony as to the crime scene and the 
condition of the victim. They had never been informed 
that she would testify that the victim made a dying 
declaration identifying Lay as his killer. Nor had they 
been informed of Giddens's prior inconsistent statements 
that the dying man had said nothing. Schieck and Hatcher 
tried not to indicate to the jury how damaging they 
felt Giddens's testimony was. Schieck did not learn 
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about the prior inconsistent statements or the witnesses' 
identification of another shooter until Christensen and 
Brookins visited him after the trial and informed him that 
the information had been withheld. 

Hatcher, Schieck's co-counsel, also testified that the 
defense never received any information that Giddens 
knew of a dying declaration or had made prior 
inconsistent statements. Nor was the defense given 
information about a shooter named Spike. 

Christensen, who prosecuted the case with Lucherini, 
testified. Lay's prosecution was unusual because it was 
brought by indictment and there was no open file. 
Christensen "could tell the frustration the defense had at 
trial" because "they were handcuffed *1192 in that much 
of the evidence they saw at trial I think was probably the 
first time they saw it." 

The State called paramedic Giddens to testify. She 
recounted her experience at the crime scene on the night 
of the shooting, recalling that "the patient told the other 
guy **1261 that um, that K-Lay shot him was what he 
said." That night, Giddens spoke with her partner about 
whether she should document the, victim's statement. He 
was against doing so, and the general practice was not to 
because if paramedics report such matters they could be 
in danger from people in the field who might equate them 
with the police. Her husband felt the same way. 

Giddens did not think about it again until she was called 
into Lucherini's office before the trial. Lucherini asked her 
if she had heard of certain names, including Kevin Lamar 
Lay. She said no. 

And then he asked me about Pele, if I had ever heard 
the name Pele. 

Well, I knew it was a soccer player or something like 
that from Canada but that's when it kind of flashed back 
to the scene and that's when I remembered what the guy 
had said, I remember him calling him K-Lay. 

Giddens admitted on cross-examination that she probably 
told Brookins that she did not remember any statement by 

the victim because she had "spaced it, put it aside." She 
admitted that she had never been involved in another case 
with a dying declaration. Though the case was unusual, 

"one of tlie aspects of emergency care is putting it behind 
you." When asked why she decided to testify in a capital 
murder trial after she initially declined to even mention the 
incident in her ~eport, she responded, "as I thought about 
it I came to the conclusion it was something I had to do." 

Lucherini testified. When he interviewed Giddens, he 
suspected that she might know more than she had 
previously revealed. He did not say "K-Lay" to Giddens 
until she had said it. He did not remember specifically 
what jogged her memory, but "there was a name 
association done." Asked if he could have said the name 
Pele to her, Lucherini said it was possible. He did not ask 
Giddens why she had previously told Brookins that the 
victim could not and did not say anything. When cross
examined as to why he did not inform the defense of the 
dying declaration, Lucherini responded, "The defense had 
the ability to interview any of these witnesses." 

Lucherini remembered someone called Spike being 
associated with the shooting. Lucherini was aware that 
there might have been another person or two in the car 
with Lay during the shooting, *1193 but he felt he 
could legitimately identify only Lay to the jury. Asked 
on cross-examination why he did not inform the defense 
that three witnesses had reported that Spike had been 
identified as a shooter, Lucherini said that the prosecution 
had received a lot of information in the case, much of it 
unreliable and unsupported, and that the witnesses had 
given inconsistent statements. 

The district court's order 

The district court took the matter under submission in 
September 1997. Ruling from the bench in April 1999, it 
denied the habeas petition and asked the State to prepare 
a written order. The order was entered June 4, 1999. 

The written order concluded: "There is no evidence that 
the State failed to disclose exculpatory evidence." The 
evidence that Spike was a shooter was neither exculpatory 
nor material. Lucherini had "ruled out" Spike because 
"such information was not reliable." There was "no 
discovery" regarding Spike to be turned over and "no 
indication that any reports or investigations were not 
turned over." As an aider and abettor, Lay would have 
been found guilty even if there was another shooter in the 
car. 
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Regarding the failure to inform the defense that witnesses 
had made prior inconsistent statements, the district court 
stated that the state supreme court already concluded on 
direct appeal that a prosecutor need not disclose such 
evidence to a grand jury because it does not explain away 
the charge; "thus the doctrine of the law of the case 
controls." Although the court was not sure why paramedic 
**1262 Giddens recanted her prior statements when she 

did, "there was nothing that was adduced or offered 

that indicates that [her] testimony ... was coerced or 
pe1jured." Also, the defense was aware that Giddens had 
previously denied that the victim said anything. Though 
discovery had been limited, the defense had received 
pertinent police reports and "was not handicapped based 
on defense counsel's admissions that they had received all 
the information." 

The order also rejected Lay's claims of ineffective 
assistance of counsel. 

DISCUSSION 

Standard of review and applicable law 

[1] Detennining whether the State adequately disclosed 

information under Brady v. Maryland, 373 U.S. 83, 83 
S. Ct. : 1194, 10 L.Ed.2d 215 (1963), involves both factual 
and legal questions and requires de novo review by this 
court. See lvfazzan v. Warden, 116Nev. 48,--, 993 P.2d 
25, 36 (2000). 

that "aftet discounting the inculpatory evidence in light 
of the undisclosed evidence, there would not have been 
enough left to convict." Id. at 434-35, 115 S.Ct. 1555. A 
reasonable probability is shown when the nondisclosure 
undermines confidence in the outcome of the trial. Id. at 
434, 115 S.Ct. 1555. 

"[T]he character of a piece of evidence as favorable 
will often turn on the context of the existing or 
potential evidentiary record." Id. at 439, 115 S.Ct. 1555. 
The prosecutor is responsible for determining whether 
evidence is material and should be disclosed. Thus, 

a prosecutor anxious about tacking too close to the 
wind will disclose a favorable piece of evidence. See 
[United States v. Agurs, 427 U.S. 97, 108, 96 S.Ct. 2392, 
49 L.Ed.2d 342 (1976).] ("[T]he prudent prosecutor 

will resolve doubtful questions in favor of disclosure"). 
This is as it should be. Such disclosure will serve to 
justify trust in the prosecutor as "the representative ... 
of a sovereignty ... whose interest ... in a criminal 
prosecution is not that it shall win a case, but that justice 
shall be done." Berger v. United States, 295 U.S. 78, 
88 [55 S.Ct. 629, 79 L.Ed. 1314] (1935). And it will 
tend to preserve the criminal trial, as distinct from the 
prosecutor's private deliberations, as the chosen forum 
for ascertaining the truth about criminal accusations. 

Kyles, 514 U.S. at 439-40, 115 S.Ct. 1555. 

[8] Due process does not require simply the disclosure of 
"exculpatory" evidence. Evidence also must be disclosed if 

[2] (3] [4] *1194 Brady and its progeny require a it provides grounds for the defense to attack the reliability, 
prosecutor to disclose evidence favorable to the defense if thoroughness, and good faith of the police investigation 
the evidence is material either to guilt or to punishment. 
See .Jil11enez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 
692 (1996). Failure to do so violates due process regardless 
of the prosecutor's motive. Id. at 618, 918 P.2d at 692. 
Evidence is material if there is a reasonable probability 
that the result would have been different if the evidence 
had been disclosed. Id at 619, 918 P.2d at 692. In Nevada, 
after a specific request for evidence, omitted evidence is 
material if there is a reasonable possibility it would have 

affected the outcome. Id. 

or to impeach the credibility of the State's witnesses. See 

id. at 442 n. 13, 445-51, 115 S.Ct. 1555. 

*1195 Analysis 

Lay contends that the prosecution violated Brady 

by withholding evidence of two kinds: statements by 
witnesses that Spike was the shooter and prior inconsistent 
statements by the paramedic. 

[5] [6] [7] Materiality "does not require demonstration The evidence of another shooter 
[9] Prosecutor Lucherini's claim that the evidence by a preponderance" that disclosure of the evidence would 

have resulted in acquittal. Kyles v. Whitley, 514 U.S. 419, 
434, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995). Nor is it a 
sufficiency of the evidence test; a defendant need not show 

regarding Spike was unreliable was **1263 not a 
proper reason for him to withhold the information 
from the defense. The only specific basis for this 
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claim was Lucherini's assertion that the witnesses had 
given inconsistent statements. However, prior inconsistent 
statements by other witnesses did not prevent the State 
from relying on those witnesses' testimony at Lay's trial. 

In fact, Kevin Page, one of the witnesses whom Lucherini 

deemed unreliable regarding ~pike, was called by the State 

to testify and place Lay behind the wheel of the car from 
which the fatal shots came. And Page had waited a year 
to give this information to authorities. Also, the State 
presented evidence at trial that Michael Jones, nicknamed 
Spike, was associated with Lay's gang and threatened one 
of the State's witnesses. Thus, the record tends to support, 

not repel, the reliability of the evidence linking Spike to 

the shooting. 

Lucherini's decision to withhold the information about 
another shooter is contrary to the Supreme Court's 
concern "to preserve the criminal trial, as distinct from the 
prosecutor's private deliberations, as the chosen forum for 
ascertaining the truth about criminal accusations." Kyles, 

514 U.S. at 440, 115 S.Ct. 1555. 

In deeming the evidence immaterial, the district court also 
relied on the fact that the State pleaded the alternative 

theory that Lay aided and abetted in the murder. There 
was clear evidence of two shooters and two weapons. 
The State therefore pleaded the alternative theory in case 
evidence showed that someone else shot the victim. It 
stresses now that the trial evidence showed the victim 

was killed by a rifle bullet and Lay wielded the rifle. 

Nevertheless, before the trial Lucherini decided it was 

prudent to plead the alternative theory of aiding and 

abetting; at the same time, however, he decided evidence 
of another shooter was unreliable and withheld it from the 
defense. These decisions were, at best, inconsistent. 

[10] It appears that before trial Lucherini may have 
feared that if the defense received specific evidence of the 

existence of another shooter, it might develop reasonable 

doubt as to whether Lay was the actual killer and guilty of 

first-degree murder. Therefore, the *1196 evidence was 
potentially material, and Lucherini had a duty to disclose 
it. "[T]he character of a piece of evidence as favorable 
will often turn on the context of the existing or potential 
evidentiary record." Kyles, 514 U.S. at 439, 115 S.Ct. 
1555 ( emphasis added). The State must disclose potentially 
exculpatory evidence if it is material; it is up to the defense 
to deal with problems concerning the extent to which the 

evidence can be used or expanded upon. Mazzan, 116 Nev. 
at --n. 6, 993 P.2d at 40 n. 6. 

[11] However, in light of \he evidence presented at the. 
trial, we discern no reasonable probability of a different 

result in either the guilt or penalty phase. The jury heard 

strong evidence that Lay was not the only shooter but 

still found him guilty of first-degree murder and agreed 
on a sentence of life in prison without parole. The trial 
testimony, if accepted, indicated that Lay fired a rifle and a 
rifle bullet killed the victim. Therefore, the other shooter
whether Spike or someone else-apparently fired a pistol, 

which did not kill the victim. Lay has not shown how the 

evidence regarding Spike would throw this scenario into 

doubt. Although Lay implies that the withheld evidence 

indicated that Spike was the only shooter, not Lay, this is 
incorrect. It indicated that Spike was a second shooter. 

The evidence of the paramedic's prior inconsistent 
statements 

[12] In several pretrial interviews, paramedic Giddens 

stated that the victim did not tell her anything while she 

treated him, but these prior statements were completely 

contrary to her trial testimony. This is undisputed. There 
is also no question that these prior inconsistent statements 
were favorable to the defense and material because they 
could have been used to impeach the credibility. of a 
key witness for the State. Giddens was key because she 
appeared to be the one **1264 disinterested witness who 

could identify Lay, albeit indirectly, as the shooter. 

If Giddens had been impeached with evidence of her 
prior inconsistent statements, it may be that Lay still 
would have been convicted, and there still would have 
been sufficient evidence to uphold the conviction. But 
the proper test to determine a Brady violation is not a 
showing that the evidence would have been insufficient or 

an acquittal would have resulted if the withheld evidence 

had been disclosed: the question is whether there is a 

reasonable probability of a different result if the defense 
had known of Giddens's prior inconsistent statements. See 

Kyles, 514 U.S. at 434-35, 115 S.Ct. 1555. 

The three witnesses who identified Lay as the shooter 
or as the driver of the stolen car were all friends of the 
victim or even affiliated *1197 with a gang at odds with 
Lay's. The two who testified that Lay was the shooter 

originally said that they could not identify the shooter, 
and the one who testified that Lay was the driver did not 
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come forward with this information for a year. Other than 
testimony by Giddens of the victim's dying declaration, 

the only apparently neutral evidence linking Lay to the 
crime was his fingerprints on the stolen car. (The evidence 
that around the time of the crime Lay was with several 
other men at his home and had a rifle, shotgun, or pistol 
-while consistent with his guilt-does little to prove 
that he committed the murder.) Thus, if the defense had 
been able to confront Giddens with her original account 
that the victim said nothing and the way in which she 

had changed that account, we conclude that there is a 
reasonable probability that one or more jurors would not 
have been convinced beyond a reasonable doubt that Lay 
committed first-degree murder. 

The remaining question is whether the defense was given 
this information. Without citing any specific facts, the 
district court's order stated the defense was informed that 
Giddens had previously related that the victim did not say 
anything. In concluding that the State had not violated 
any discovery requirements, the order also referred to 
"defense counsel's admissions that they had received all 
the information." We have held that "[a] district court's 
determinations of fact will not be set aside if they are 
supported by substantial evidence." Jones v. State, 113 
Nev. 454, 470, 937 P.2d 55, 65 (1997). We conclude that 
these findings are not supported by substantial evidence. 

The only evidence that suggests that the defense was 
informed of Giddens's prior inconsistent statements came 
at the evidentiary hearing. Brooldns said that 

the defense already had that information because I had 
had to prepare a document, and I believe it was already 
filed with the court, and it already listed the witnesses 
and a summary of their testimony. 

Q. And is it your testimony that you prepared 
something saying that Miss Giddens had said 
previously that she [sic] could not speak because people 

A. You know, I don't remember specifically. I haven't 
seen the document in five years, I don't remember 
specifically. But whatever she had said to me and what 
her testimony was going to be would have been in that 
document. 

(Emphasis added.) 

This evidence is equivocal. Brookins did not remember 
whether the summary of Giddens's statements specifically 

included the information that the victim had said nothing 
to her. It would not be surprising if a sull1ll1ary of 
"what her testimony was going to *1198 be" did not 
affirmatively include what was, in effect, noninformation 
-noninformation which did not really become significant 
until Giddens changed her account. 

The clear weight of the evidence is that the defense was 

not told about either Giddens's original account that the 
victim said nothing in her presence or her later account 
that he did. Lucherini conceded that the defense was 
not told about the latter, i.e., that Giddens would testify 
about a dying declaration by the victim. And, contrary 
to the district court's finding, defense counsel did not say 
that "they had received all the information." **1265 
Both Schieck and Hatcher stated under oath they were 
never informed that Giddens would testify that the victim 
identified Lay as his killer or that Giddens had first 
stated several times that the dying man had said nothing. 
Nor, if defense counsel had been informed of the prior 
inconsistent statements, does it make sense that they 
failed to use them to impeach Giddens once she testified 
differently. Schieck and Hatcher would certainly have 
known to do so; they repeatedly impeached other defense 
witnesses with their prior inconsistent statements and 
failure to speak to authorities. 

Also, as discussed above, Lucherini admitted that he did 
not find it necessary to inform the defense that a person 
other than Lay had been identified as a shooter; therefore, 
it seems likely he would have felt the same way about 
Giddens's inconsistent statements. At the evidentiary 
hearing he declared that exculpatory evidence "is evidence 
that explains away the crime." This· is a constricted and 
incorrect view of Brady material. "Due process does not 
require simply the disclosure of 'exculpatory' evidence. 
Evidence also must be disclosed if it provides grounds 
for the defense to attack the reliability, thoroughness, 
and good faith of the police investigation, to impeach the 
credibility of the state's witnesses, or to bolster the defense 
case against prosecutorial attacks." Mazzan, 116 Nev. at 
--, 993 P.2d at 37. "The proper question is whether 
evidence is 'favorable' " to the defense. Id. at --, 993 
P.2d at 39 (quoting Kyles, 514 U.S. at 439, 115 S.Ct. 1555). 

Furthermore, at the evidentiary hearing Brookins 
assumed that the document she had prepared, 
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summarizing the expected testimony of wit11esses, had 
been filed with the district court and thus provided to the 
defense. However, the record plainly shows that neither 
the court nor the defense ever received such a document. 

Well into the trial, the district court 2 addressed Lucherini: 

2 District Judge Addeliar D. Guy presided at the trial. 

[Y]ou are going to have witnesses testify who are not 
known to the defense. Any witness you're going to have 
testify at that time ... if there is a written statement for 
them *1199 I'd like to have you give it to the defense 
at the time they're testifying. 

And if you do not have a written statement [for] them, 

please have your office make a brief synopsis of what 

they're going to say. 

(Emphasis added.) Lucherini replied, "Judge, I'm 

obviously unprepared because I've never heard of a case 
that says we have to do that. I'm not familiar with a 
statute that says we have to do that." (Emphasis added.) 
The court responded: 

[T]he defense is entitled to 
anything [State witnesses] may 
have said. There is no way they 
can cross-examine it to find out 
whether or not this statement is 
now in conflict with a previous 
statement or not, because they 
haye no previous statement, they 

have nothing at all. Somewhere 

in someone's notes there should 

be a synopsis of what the witness 
is going to state, otherwise you 

wouldn't be calling him. 

(Emphasis added.) After a brief recess, the court asked: 

[M]ost of those witnesses have not been reduced 
down to any statement, is that correct? 

Mr. Lucherini: Judge, the State intends to call about 

four witnesses that were not given to the defendant. 

The Court: To the best of your knowledge have there 
been any written statements made by them? 

Mr. Lucherini: The second of the four has a written 
statement. I do not believe that it was ever given to 
the police department .... This person is the para_medic. 

At this time the State has given a copy of the paramedic 

report to defense counsel for them to review and to 
look at. And I believe if they'll review they'll find out 
that nothing in that statement is of any investigatory 

nature at all. 

(Emphasis added.) 
Thus, Lucherini never provided the defense with a 
synopsis of expected testimony **1266 for Giddens or 
several other witnesses. After the trial was under way and 

after the court insisted, Lucherini handed over Giddens's 
paramedic report. But he still provided no summary 
of her expected testimony, which, unlike the paramedic 
report, would have contained critical information of an 
"investigatory nature" -the victim's dying declaration
as well as Giddens's prior inconsistent statements. 

[13] We conclude that the district court manifestly 
erred in finding that ilie defense was informed of 

Giddens's prior inconsistent *1200 statements. 3 WE 
ALSO CONCLUDE That the information withheld was 

favorable to the defense and material under Brady. 4 

3 The State also asserts that all its witnesses, including 
Giddens, were available to the defense and defense 
counsel are therefore responsible if they failed to 
obtain material evidence. It is true that "Brady does 
not require the State to disclose evidence which 
is available to the defendant from other sources, 
including diligent investigation by the defense." 
Steese v. State, 114 Nev. 479, 495, 960 P.2d 321, 331 

(19.98). However, the State's argument is flawed in two 
ways. 

First the record indicates that Giddens and other 
witnesses were not available to the defense as the 
evidence set forth above makes clear. As the district 
court stated during the trial: "At the request of the 
State several witnesses were held incommunicado 
from defense counsel .... " Second, we conclude 
that even diligent investigation by the defense 
could not be expected to uncover prior inconsistent 
statements made to the State in this case. 
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4 The district court also erred in concluding that under 
the law of the case the prosecutor was not required 
to disclose to the defense any evidence of prior 

inconsistent statements by witnesses. Our holding on 
direct appeal dealt with a prosecutor's duty to divulge 
exculpatory evidence to a grand jury under NRS 
172.145. We did not address the prosecutor's duty 
to divulge exculpatory information to the defendant 
under Brady. See Lay, 110 Nev. at 1197-98, 886 
P.2d at 453-54. In fact, we specifically noted that "a 
criminal defendant is certainly entitled to impeach a 
witness' credibility and testimony at trial based upon 

prior inconsistencies." Id. at 1198, 886 P.2d at 453-54. 

End of Document 

CONCLUSION 

The State violated Brady v. Marylancl 373 U.S. 83, 83 
S.Ct. 1194, 10 L.Ed.2d 215 (1963), when it failed to inform 
the defense of prior inconsistent statements by a key 
prosecution witness. We therefore reverse Lay's judgment 
of conviction and remand for retrial. 

All Citations 

116Nev.1185, 14P.3d 1256 
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116Nev.48 
Supreme Court of Nevada. 

John Francis MAZZAN, Appellant, 

v. 
WARDEN, ELY STATE PRISON, 

E.K. McDaniel, Respondent. · 

No.30998. 

I 
Jan. 27, 2000. 

Following conviction for murder and imposition of a 
death sentence, affirmed at 103 Nev. 69, 733 P.2d 850, 
and following denial of his petition for post-conviction 
relief, affirmed at 105 Nev. 745, 783 P.2d 430, and denial 
of his first petition for a writ of habeas corpus, affinned 
at 112 Nev. 838, 921 P.2d 920, defendant again petitioned 
for a writ of habeas corpus. The Second Judicial District 
Court, Washoe County, Peter I. Breen, J., denied the writ, 
and defendant appealed. The Supreme Court held that 
prosecutors violated Brady by failing to disclose police 
reports. 

Reversed and remanded. 

Maupin, J., filed concurring opinion in which Young, J., 

concurred. 

West Headnotes (20) 

[1] Criminal Law 
~ Review De Novo 

Criminal Law 
~ Disclosure of Information 

Determining whether the state adequately 
disclosed information under Brady requires 
consideration of both factual circumstances 
and legal issues, and thus, Supreme Court 
reviews de novo the district court's decision. 

7 Cases that cite this headnote 

WESTtAW © 2017 Thomson Reuters. No claim to 

[2] 

[31 

[4] 

[5] 

Constitutional Law 
~ Evidence 

Criminal Law 
~ Materiality and probable effect of 

information in general 

Brady and its progeny require a prosecutor 
to disclose evidence favorable to the defense 
when that evidence is material either to guilt 
or to punishment; failure to do so is a violation 
of due process regardless of the prosecutor's 
motive. U.S.C.A. Const.Amend. 14. 

27 Cases that cite this headnote 

Criminal Law 
~ Materiality and probable effect of 

information in general 

Where the state fails to provide evidence 
which the defense did not request or requested 
generally, it is constitutional error if the 
omitted evidence creates a reasonable doubt 
which did not otherwise exist; in other words, 
evidence is "material" if there is a reasonable 
probability that the result would have been 
different if the evidence had been disclosed. 
U.S.C.A. Const.Amend. 14. 

13 Cases that cite this headnote 

Criminal Law 
i@,.."' Materiality and pi'obable effect of 

information in general 

Materiality, for purpose of a Brady claim, 
does not require demonstration by a 
preponderance that disclosure of the evidence 
would have resulted in acquittal, nor 
is it a sufficiency of the evidence test; 
a defendant need not show that after 
discounting the inculpatory evidence in light 
of the undisclosed evidence, there would not 
have been enough left to convict. U.S.C.A. 
Const.Amend. 14. 

Cases that cite this headnote 

Criminal Law 
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[61 

[7] 

[8] 

[9] 

~ Materiality and probable effect of 
information in general 

"Reasonable probability" of a different 
outcome, for purposes of a Brady claim, is 
shown when the nondisclosure undermines 
confidence in the outcome of the trial. 
U.S.C.A. Const.Amend. 14. 

Cases that cite this headnote 

Criminal Law 
P Materiality and probable effect of 

information in general 

After a specific request for evidence, a 
Brady violation is "material" if there is 
a reasonable possibility that the omitted 
evidence would have affected the outcome. 
U.S.C.A. Const.Amend. 14. 

6 Cases that cite this headnote 

Criminal Law 
P Materiality and probable effect of 

information in general 

In determining materiality of undisclosed 

evidence for purpose of a Brady claim, the 
evidence must be considered collectively, not 
item by item; the character of a piece of 
evidence as favorable will often turn on the 
context of the existing or potential evidentiary 
record. U.S.C.A. Const.Amend. 14. 

Cases that cite this headnote 

Criminal Law 

P Materiality and probable effect of 
information in general 

For purpose of a Brady claim, the prosecutor 
is responsible for determining whether 
evidence is material and should be disclosed. 
U.S.C.A. Const.Amend. 14. 

3 Cases that cite this headnote 

Constitutional Law 
~ Evidence 

Due process does not only require the 
disclosure of "exculpatory" evidence, but 
rather, evidence also must be disclosed if it 
provides grounds for the defense to attack 
the reliability, thoroughness, and good faith 
of the police investigation, to impeach the 
credibility of the state's witnesses, or to bolster 
the defense case against prosecutorial attacks. 
U.S.C.A. Const.Amend. 14. 

8 Cases that cite this headnote 

[10] Criminal Law 
~ F. B. I., police and other investigative 

reports 

Discovery in a criminal case is not limited 
to investigative leads or reports that are 
admissible in evidence; evidence need not be 

independently admissible to be material. 

Cases that cite this headnote 

[11] Criminal Law 
<fil.? Materiality and probable effect of 

information in general 

There are three components to a Brady 

violation: the evidence at issue is favorable 
to the accused; the evidence was withheld by 
the state, either intentionally or inadvertently; 
and prejudice ensued, i.e., the evidence was 
material. U.S.C.A. Const.Amend. 14. 

44 Cases that cite this headnote 

[12] Habeas Corpus 
P Cause or Excuse 

Habeas Corpus 
~ Prejudice 

Cause and prejudice, which defendant 
bringing a successive petition for habeas 
relief was required to show to avoid 
procedural default, paralleled two of the three 
components of his Brady claim; if defendant 
proved that the state withheld evidence, that 
would constitute cause for not presenting 
his claim earlier, and if he proved that the 
withheld evidence was material under Brady, 
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that would establish actual prejudice, NRS 
34.810, subd. 3. 

16 Cases that cite this headnote 

[13] Criminal Law 
~ Evidence incriminating others 

Criminal Law 
~ Impeaching evidence 

Prosecutors violated Brady, despite any 
information provided orally, by failing to 
disclose. to murder defendant police reports 
which provided support for a defense that 
someone else murdered the victim because 
of his drug dealing, and provided a basis 
to impeach the thoroughness of the state's 
investigation; reports indicated that one 
suspected perpetrator was in the city on the 
day of the murder, trial counsel could not 
have questioned the authenticity of signatures 
on two alibi documents without seeing them, 
and the reports cast another third party in a 
sinister light. U.S.C.A. Const.Amend. 14. 

8 Cases that cite this headnote 

[141 Criminal Law 
~· Other particular issues 

Prosecutors' assessments that police reports 
were unimportant did not satisfy Brady. 

U.S.C.A. Const.Amend. 14. 

Cases that cite this headnote 

[151 Criminal Law 
~ Materiality and probable effect of 

information in general 

District failed to apply the proper standard 
in assessing the materiality of the undisclosed 
evidence for purpose of a Brady claim when 
the court considered the evidence in isolated 
bits and found that many of those bits were 
not exculpatory; the proper question was 
whether the evidence was "favorable," which 
often turned on the context of the existing or 
potential evidentiary record, and undisclosed 
evidence had to be considered collectively, not 
item by item. U.S.C.A. Const.Amend. 14. 
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Cases that cite this headnote 

[16] Criminal Law 
~ Other particular issues 

Prosecutor's refusal to turn police reports over 
to murder defendant's post-trial counsel was 
a Brady violation in its own right. U.S.C.A. 
Const.Amend. 14. 

1 Cases that cite this headnote 

[17] Criminal Law 

~ Materiality and probable effect of 
information in general 

When the state fails to disclose evidence 
which the defense did not request or requested 
generally, it is constitutional error if the 
omitted evidence creates a reasonable doubt, 
i.e., i(there is a reasonable probability that 
the result would have been different if the 
evidence had been disclosed; a "reasonable 
probability" is shown when the nondisclosure 
undermines confidence in the outcome of the 
trial. U.S.C.A. Const.Amend. 14. 

16 Cases that cite this headnote 

[18] Habeas Corpus 
~ Assignment of errors and briefs 

Supreme Court would not consider on 
appeal the claims of a successive habeas 
petitioner where the petitioner did not discuss 
their merits or address whether they were 
procedurally barred. 

2 Cases that cite this headnote 

[19] Criminal Law 
~ Points and authorities 

Contentions unsupported by specific 
argument or authority should be summarily 
rejected on appeal. 

8 Cases that cite this headnote 

[20] Habeas Corpus 
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P Determination and Disposition 

District court judge's · alleged failure to 

respond to comments made by the prosecutor 
in another case which were critical of the 
constitutional rights provided to criminal 
defendants was not an effective adoption of 
the prosecutor's comments, so as to warrant 
remand of a habeas proceeding to a different 
judge. 

Cases that cite this headnote 
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*51 BEFORE THE COURT EN BANC. 

OPINION 

PERCURIAM: 

In 1979, appellant John Francis Mazzan was convicted of 
first-degree murder and sentenced to death in the Second 
Judicial District Court. The state's theory was that he 
stabbed Richard Minor to death in Minor's home and 
then took money and drugs from the home. On appeal, 
this court affirmed Mazzan's conviction but reversed his 
sentence. ]Vlazzan v. State (Jvlazzan I ), 100 Nev. 74, 
675 P.2d 409 (1984). After a second penalty hearing, 

Mazzan again received the death penalty, and this court 
affirmed that sentence on the second appeal. Mazzan v. 
State (Mazzan II ), 103 Nev. 69, 733 P.2d 850 (1987). 
Mazzan petitioned for post-conviction relief, the petition 
was denied, and this court affirmed the denial. Jvlazzan v. 
State (Mazzan III), 105 Nev. 745, 783 P.2d 430 (1989). 

Mazzan next petitioned for post-conviction habeas relief. 
After the First Judicial District Court summarily denied 
the petition, Mazzan appealed, and this court remanded 
the matter for reconsideration. After being transferred 
to Ely State Prison, Mazzan moved for a change of 

venue to the Seventh Judicial District Court. The district 
court denied the motion; this court dismissed Mazzan's 
interlocutory appeal of the denial without reaching the 

merits. Mazzan v. State (Mazzan IV), 109 Nev. 1067, 863 
P.2d 1035 (1993). 

The district court then dismissed the habeas petition as 
procedurally barred. This court affirmed. Mazzan v. State 
(Mazzan V), 112 Nev. 838,921 P.2d 920 (1996). Mazzan 
petitioned for rehearing, asserting that he had discovered 
that the state had withheld exculpatory police reports 
from him before his trial. This court denied rehearing, 

concluding that his remedy was to file another *52 
habeas petition in the district court. Mazzan v. State, 112 
Nev. 838, 921 P.2d 920 (1996) (Order Denying Rehearing, 
November 8, 1996). Mazzan did so. 

After an evidentiary hearing, the district court entered an 
order denying the habeas petition. The court concluded 
that although the police reports were material and 
exculpatory and were probably not provided to Mazzan, 
prosecutors had orally communicated to his defense 
counsel any information required by Brady v. Maryland, 
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). The 
court's order did not address other claims Mazzan had 
raised in his petition. Mazzan appeals. 

FACTS 

Facts disclosed at earlier proceedings 
Mazzan testified at trial to the following. He moved to 
Reno in April 1978 and worked as a hairdresser while 
his wife worked in Las Vegas as a dancer. Mazzan and 
his friends used marijuana and cocaine, and he obtained 
cocaine from April Barber, a prostitute at Mustang 
Ranch. He became friends with Barber's boyfriend, 

Richard Minor, who supplied him with marijuana. 

Mazzan spent the evening of Wednesday, December 20, 
1978, at Minor's residence. The two smoked marijuana, 
snorted cocaine, and taped albums. Sometime in the early 
morning, Mazzan tried to leave, but his car would not 
start. Minor let him spend the night, and he bedded 
down behind Minor's couch and slept. Mazzan awoke 
to the sound of a scuffle in the kitchen and saw Minor 
struggling with someone. The person left through the 
door, and Mazzan heard two people running and then a 
car driving away. Minor had blood all over him. Mazzan 
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was confused and shocked; he stepped out the door, could 
not see anything, and went back inside. Minor was leaning 
against the wall and then collapsed and died. Mazzan 
left and did not report the crime because he was afraid 
that he would be implicated in the **28 drug use and 
might be in danger from the perpetrators of the crime if 
they found out he knew anything. He was sure Minor 
was already dead, and he expected that Minor's younger 
brother would arrive that morning and discover Minor. 
When Mazzan returned home, he cleaned his shoes and 
washed his hands. He had his clothes laundered. When 
police later questioned him, he told them he had thrown· 
away a pair of running shoes about a month earlier. The 
state provided evidence that that same type of running 
shoe had a pattern resembling bloody footprints in the 
kitchen at the crime scene. 

Minor's father, a justice of the peace, discovered his son's 
body on Friday, December 22, 1978, the day after the 
killing. On Wednesday he had gone to his son's residence. 
Mazzan was present, and Minor had introduced him as 
"my friend Jack." (Mazzan *53 was called both John 
and Jack.) Minor's younger brother also saw Mazzan at 
_the residence Wednesday evening. He had met Mazzan 
a few times before, and Minor and Mazzan appeared 
to be friends. A little past midnight that same night, 
John Sullivan saw Mazzan at Minor's. Sullivan bought 
a quarter ounce of Hawaiian marijuana from Minor for 
$65.00 and left. 

Jim Shallman, a friend of Minor's, testified that Minor 
had traveled to Hawaii, evidently not long before his 
death, and returned with about two pounds of marijuana. 
Shallman saw Minor with $6,000.00 in cash in mid
October 1978. He had seen Mazzan with Minor a few 
times, and the two appeared to be friends. 

At the crime scene, investigators found a blanket with 
several cuts in it and blood on it. The residence was small, 
a converted garage. An investigator theorized that Minor 
was first attacked with a knife while lying on the couch 
with the blanket over him and that he then went into 
the kitchen toward the door and refrigerator. Minor was 
found on the floor near the couch. Prints left in blood by 
a kind of sports shoe were found on the kitchen floor and 
the blanket; only one print was distinct. No identifiable 

fingerprints were found. Most of the blood was found in 
the kitchen and where the body was lying. A smear of 

blood was later found on the inside of the driver's side 
window ofMazzan's car. 

Minor was stabbed fifteen times, including in the heart 
and lungs. There was no sign of forced entry to the 
residence. The prosecution theorized that he was killed 
for his money and drugs. However, other than the $65.00 
received by Minor that night, there was no clear evidence 
of how much money or drugs Minor had the night he was 
killed. 

Two days after the murder, Mazzan flew to Las Vegas to 
see his wife for the holidays. Las Vegas police contacted 
him, informed him he was a suspect in Minor's killing, 
and told him he should contact the police in Reno when 
he returned there. He volunteered no information about 
Minor's death. 

Mazzan returned to Reno on December 26, 1978, and 
went to the police station the next morning around 11:30 
a.m. He was questioned for about twelve hours and then 
arrested for murder. Mazzan first told the police that on 
the night in question, he had left Minor's place around 
midnight and did not see the murder. When told that 
blood had been found in his vehicle, Mazzan admitted 
that he had been present when Minor was killed. The 
police checked and found no apparent bruises on Mazzan. 
(Minor had been about six feet four inches tall and 
weighed about two hundred fifteen pounds.) Over the next 
few days, the police obtained a number of statements from 
Mazzan that showed some discrepancies, e.g., in regard to 
the position that he left Minor in, *54 the shoes which 
he had worn at Minor's residence, and what he had done 
immediately after he left there. Mazzan's trial counsel, 
Larry McNabney, later stipulated to the voluntariness of 
these statements. 

On January 3, 1979, a week after Mazzan's arrest, a 
garbage worker found a bloody coat belonging to Mazzan 
and a purse and bloody clothes belonging to April Barber, 
Minor's girlfriend, in a trash can not far from Mazzan's 
home. A key to a lock at Minor's residence was in Barber's 
purse. Barber had been missing for about a month. The 
evidence showed that these items were placed in the trash 
after Mazzan had been arrested and incarcerated. On 
February 13, **29 1979, the state filed an amended 
information alleging that Mazzan either murdered Minor 
or aided and abetted in his murder. 

U.S. Govemment Works. 5 
P-130



Mazzan v. Warden, Ely State Prison, 116 Nev. 48 (2000) 

993 r:2ct 2s 

During trial, as the state prepared to rest, District 
Attorney Cal Dunlap moved to block any inquiry by 
the defense into either the police investigation of Minor's 
drug connections or a statement by Minor's sister. The 
sister had informed police that Minor had told her not 
long before his death that he was in danger due to his 
drug dealings: Dunlap argued that it was all inadmissible 
hearsay evidence. McNabney countered that the defense 
c_ase depended on showing that after Mazzan was in 
custody, the police went to Ohio, Indiana, and Hawaii 
and continued their investigation. The defense theory 
was that Minor was involved with drug traffickers who 
murdered him and left Mazzan "holding the bag. And, 
if we can't get into that, we might as well end the whole 
trial right here." The district court asked where Minor's 
sister was. McNabney said, "I don't know; I didn't even 
know about this sister's statement until I saw it in the 
police report today. I don't know where she is. That's the 
first I ever knew of it." The court considered the sister's 
statement admissible but concluded that "the fact that the 
police were following leads around the country" was not 
relevant. As a result, McNabney was not able to elicit any 
evidence other than that the police had investigated in the 
Midwest after Mazzan was in custody. 

After the court's ruling, the state called Minor's sister, 
Cynthia Shelley, to testify. About two weeks before his 
death, Minor told her and her husband "that he was 
afraid, that he had been involved in some sort of dealing, 
and he wanted to get out, and he was afraid." On cross
examination, McN abney asked Shelley who her husband 
was·and where he was. She told him, "He is outside the 
door." The state then called the husband, who testified 
that Minor "was concerned that his involvement with 
drugs had brought him to ttie point where he was in 
trouble with the police." 

*55 The state then rested. Mazzan testified in his own 
defense, as discussed above, and called several character 
witnesses who testified to his nonviolent nature. In closing 
argument, Dunlap dismissed the defense's suggestion that 
Minor was killed over some drug deal, telling the jury 
several times that police had uncovered no evidence of 
such a possibility. 

The jury found Mazzan guilty of first-degree murder and 

sentenced him to death. McN abney filed a notice of appeal 
and withdrew as Mazzan's counsel. The district court 

WE:STt.AW © 2017 Thornson Reut0rs. No claim to 

appointed the Washoe County Public Defender (WCPD) 
to represent Mazzan on appeal. 

In March 1981, about a year and a half after the verdict, 
Mazzan's new counsel, Patrick Flanagan, moved the 
district court for acquittal, on the basis of insufficient 
evidence, or for a new trial, based on newly discovered 
evidence that April Barber had been murdered. Barber's 
skeletal remains were found in November 1979 and 
indicated that, like Minor, she had been stabbed to 
death. Flanagan argued that Barber and Minor were 
murdered by the same persons, tliat Mazzan could not 
have murdered Barber, and thus that Mazzan had not 
murdered Minor. 

In April 1981, Flanagan moved to inspect and copy 
any records the state had of Minor's drug dealings. 
At a hearing on the motion in May 1981, Flanagan 
argued that the identity of Minor's drug contacts was 
critical to determining who murdered Minor and Barber. 
Dunlap opposed the motion. He asserted that the matter 
of Minor's drug dealings "was thoroughly litigated and 
argued to the jury." He also asserted that the evidence 
regarding Minor's drug dealings contained nothing 
exculpatory. Dunlap told the district court that ordinarily 
he would not object to discovery of the material; however, 
ifMazzan's appeal in this case was successful, he intended 
to charge Mazzan with Barber's murder and therefore 
did not want to allow "a fishing expedition" through his 
files. Pursuant to the district court's request, Dunlap said 
that he would provide his entire file to the court for in 

camera review. In March 1982, at the start of the hearing 
on Mazzan's motions for acquittal or a new trial, the 
district court announced that it had considered a series 
of police reports provided by Dunlap and found nothing 
exculpatory. 

**30 During the hearing on Mazzan's motions, Reno 
Police Department Detective Teglia testified. Flanagan 
asked Teglia if during his Midwest investigation he had 
developed any suspects that might have been involved in 
Minor's murder. Teglia replied, "No." The court denied 
the motions. The court stated that although it had thought 
Mazzan was innocent, it did not feel the evidence justified 
advising the jury to acquit. It concluded that the new 
evidence of Barber's remains did not exculpate Mazzan. 

*56 On appeal, this court affirmed Mazzan's conviction; 
however, it reversed the sentence because of ineffective 
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assistance of counsel at the penalty hearing. M azzan I, 100 
Nev, 74, 675 P.2d 409. 

The second penalty hearing occurred in February 1985. 
McNabney again represented Mazzan. The jury returned 
a verdict of death, finding the murder occurred in the 
course of burglary and robbery. McNabney filed a notice 
of appeal and a motion to withdraw as counsel. The 
district court again appointed the WCPD to represent 
Mazzan on appeal. This court affirmed the death sentence. 
Mazzan IL 103 Nev. 69, 733 P.2d 850. 

Mazzan filed a petition for post-conviction relief in May 
1987. In December 1987, the district court dismissed it, 
and on appeal, this court affirmed. lvlazzan III, 105 Nev. 
745, 783 P.2d 430. 

In June 1988, Mazzan filed for post-conviction habeas 
relief. After the district court summarily denied relief, this 
court remanded to allow Mazzan an opportunity to show 
cause for his failure to raise his claims earlier. In February 
1995, the district court again denied the petition. This 
court affirmed in 1996. Mazzan V, 112 Nev. 838, 921 P.2d 
920. 

Mazzan petitioned for rehearing, asserting that he had 
discovered that the state had withheld exculpatory 
information from him before his trial. In denying 
rehearing, this court stated: 

If appellant's allegations are true, 
then it appears that appellant 
1s entitled to a new trial. 
Appellant's allegations require 
factual determinations which are 
best addressed in the district court. 
If true, appellant's claim that the 
state withheld exculpatory police 
reports demonstrates good cause 
and prejudice to excuse a procedural 
bar to the filing of a new petition 
for a writ of habeas corpus. We 
conclude that appellant's remedy is 
to now file a petition for a writ of 
habeas corpus in the Second Judicial 
District Court. 

lvlazzan v. State, 112 Nev. 838, 92I P.2d 920 (Order 
Denying Rehearing, November 8, 1996) (citations 
omitted). 

Facts disclosed after the filing of the instant petition 

Mazzan filed his instant petition seeking habeas relief in 
the district court in November 1996 and a supplement 
to his petition in May 1997. Mazzan's primary claim, 
briefly put, was the following. Upon receiving the police 
file on his case in 1996, he discovered that after Minor 
was murdered, police investigators uncovered information 
that Minor had been dealing drugs with Harry Douglas 
Warmbier and Mark Siffin. Minor had grown up with 
Warmbier in the Midwest. Warmbier and Siffin did 
extensive drug trafficking and were under investigation 
by the Drug Enforcement Agency (DEA) at the time. 
Warmbier was enrolled *57 at Indiana University but 
had actually hired an associate, Robert Carmichael, to 
impersonate him and attend classes for him. There was 
evidence that Warmbier and Siffin might have been 
in Reno at the time of Minor's murder. Through his 
attorney, Warmbier claimed to have an alibi and refused 
to be interviewed by Reno detectives. Siffin could not 
be contacted at all because he had dropped out of sight 
since the time of Minor's murder. Mills Lane, the initial 
prosecutor in this case, asked Warm bier's attorney to 
send documentation to back up the alibi. The documents 
sent in response were of questionable reliability, including 
unsworn statements by Warmbier's girlfriend, Dorothy 
Nyland, and by Carmichael's girlfriend. Carmichael not 
only impersonated Warmbier at college but was linked 
to Warmbier's drug activities. The following sets forth 
in more detail the information which the prosecution 
possessed. · 

**31 Reno Police Detectives Teglia and Penegor were 
the lead investigators in the Minor homicide. A report 
by Penegor in January 1979 included the following 
information. Three days after the murder, Penegor 
telephoned Nola Minor, the victim's mother, in Ohio. 
She stated that Minor had called her on November 26, 
1978 (about four weeks before his murder), from San 
Francisco. He told her that he was with two other people, 
apparently Doug Warmbier and a Mark whose last name 
she did not know. She knew that "Doug and Mark had 
come to Reno," and the three had driven to San Francisco 
in Minor's van. The report noted, "Mark could be a Mark 
Siffin." Nola Minor also received a call from Minor on 
December 2, 1978. He was in Hawaii, apparently with 
Warmbier and Mark. On December 8, 1978, she called and 
spoke to her son in Reno. According to the report, he told 
her that after he returned to Reno, April Barber 
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had left him and was not at 
the residence. He was concerned 
because she had a car and a door 
key to his residence. Upon returning 
to the residence he found a burnt 

$20 bill that April had left for him, 
unknown what significance this was 
at this time. 

Nola Minor later learned from Tim Beck, a friend of her 
son's and Warmbier's, that Warmbier was supposed to be 
in the Reno area on December 20 or 21, 1978, to contact 
her son. (The murder occurred early in the morning on 
Thursday, December 21, 1978.) 

Warmbier was enrolled at Indiana University (IU). 
Reno police asked IU police to contact Warmbier and 
received an IU police officer's report with the following 
information. On January 18, 1979, the officer tried to 
interview Warmbier and discovered that a person was 
impersonating Warmbier. The person identified himself 
*58 as Robert Carmichael, admitted that he was paid to 

attend classes for Warmbier, and telephoned Warmbier's 
attorney, Ira Zinman. The next day the officer met with 
Zinman, Warmbier, and Nyland, Warmbier's girlfriend. 
Warmbier admitted that he knew Minor but tried "to 
give the impression that they were not good friends." 
Warmbier stated that he had learned of Minor's death 
on the morning of December 22, 1978, when Nyland 
called Minor's residence and police answered. Warmbier 
also stated that he last visited Reno about three weeks 
before Christmas, and he and Minor flew from San 
Francisco to Hawaii. Minor had just broken up with 
Barber, whom Minor described "as a hooker, prostitute, 
and extortionist." Warmbier said that he knew several 
people named Mark, but only he and Minor had gone 
to Hawaii. Warmbier said that he was in Bloomington, 
Indiana, from December 8 until just before Christmas 

1978. 

Police in Reno also obtained DEA investigative reports. 
One report covered suspected drug smuggling and 
trafficking in Bloomington, Indiana, in July 1978. Among 
other things, it noted suspicious activities by Siffin and 
Carmichael at an airport, carrying items to and from an 
airplane, and vehicular traffic between Siffin's residence 
and that of Nyland and Warmbier. Another DEA report 
stated that "Siffin is suspected of being a major cocaine 
trafficker." 

Reno Police Detective Captain Ken Pulver spoke to 
reporters on January 25, 1979. The Nevada State Journal 
reported that Pulver said drug trafficking was a factor 
in Minor's murder and he would "send officers to San 
Francisco, Ohio, Indiana and perhaps Hawaii to interview 

persons on the unsolved crime." The Reno Evening 
Gazette carried a similar article. The next day, prosecutor 
Mills Lane addressed a letter to Capt. Pulver, stating: 

[T]he Mazzan case is a tough one 
at best. We're going to use all the 
facts and investigation to our best 
advantage, of course, keeping sound 
ethics and good police conduct in 

mind. I do not want any of our 
investigation or any of the facts that 
we have develop[e]d released to the 
press unless the same is discussed 
with me. The more the defense 
knows about our case, the more they 
are going to be able to try and work 
around it. In Nevada we do not have 
to give out police reports, and if the 
press knows what's in those reports 
it's the same as turning them over to 
the defense. 

Reno Police Sergeant Rodney Stock, who was an 
initial investigator of the murder, submitted a report 
on February 5, 1979, noting among other things the 
following. "In **32 the original investigation it was 
learned that Harry Douglas Warmbier and a man named 
Mark were coming to Reno someti[me] around the 
twenty-first *59 or twenty-second of December to meet 
[Minor] and possibly go on to Hawaii." "Mark Siffin 
apparently went underground sometime prior to the 
Christmas holidays and has not been seen since according 
to the Monroe County [Indiana] Sheriffs Department, IU 
Police, and apparently the DEA Task Force working this 
particular case." 

On February 2, 1979, after Mazzan had been in custody 
for more than five weeks, an interoffice memo by Det. 
Teglia stated that investigators had information 

which indicates that there is a direct connection between 
Minor's death and certain persons/activities in the 
Midwest. 
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Certain of Minor's activities immediately prior to his 
death have involved people from the Cincinnati and 
Bloomington, Ind. area. Also, numerous phone calls 

made by Minor to associates in these two cities and 
in adjacent areas seem to lend credence to information 
received from DEA that Minor and his associates were 
in fact involved in a major narcotics distribution ring. 

It is believed that Minor's death, and the presumed 
death of April Barber are directly connected to these 
narcotics activities. It is also believed that direct contact 
with the other persons believed to be involved will 
provide information which will assist in establishing 
motive, and information vital to the prosecution. 

About a week later, Dets. Teglia and Penegor traveled to 
the Midwest to investigate leads there. 

The detectives interviewed Michele Cameron Abshire in 
Ohio, who told them that she and Minor had known each 
other for about seven years and at one time planned on 
marrying. Minor had worked for Wannbier, transporting 
marijuana. Minor dealt in only small amounts on 
consignment. A month or two before his death, Minor 
told Abshire that he and April Barber, who had money, 
planned to make cash deals. Once Mark Siffin "had 
slipped some cocaine on" Minor without his knowing, 
and Minor "was highly upset because of it." Abshire 
heard, apparently from Warmbier, Tim Beck, and Glenn 
Peterson (a Reno friend of Minor's), that Warmbier and 
someone else were supposed to meet Minor in Reno on 
Thursday (the day of the murder), but Minor failed to 
meet them at the airport; they may have gone to Minor's 
residence, found his body, and left. Abshire suspected 
that Barber and Minor were killed because Barber was 
extorting money from someone. (Barber was missing at 
the time; her body was discovered later.) 

Another police report shows that the detectives also 
contacted Wannbier's attorney, Zinman, in Indiana 
and asked to interview *60 Warmbier. Zinman would 
not allow an interview but suggested a polygraph 
examination based on questions made up by Zinman. 
This was unacceptable to the detectives. They telephoned 
Warmbier, but he refused to be interviewed. 

Another report summarizes the detectives' interview in 
Ohio of Tim Beck, Minor's friend since childhood. The 
day before the murder, Minor telephoned and told Beck 
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that after Minor had returned from Hawaii in early 
December, he found that Barber was gone from his 
residence but her clothing and personal belongings were 
still there. Minor also found a burnt twenty-dollar bill, 
the significance of which he did not understand. After 
the murder, Warmbier told Beck that Warmbier flew into 
Reno early on Thursday, December 21, 1978. Minor failed 
to pick Warmbier up at the airport so Warmbier took a 
taxi and arrived at Minor's after police had discovered 
the body. The report states that Warmbier may have been 
accompanied by Mark Siffin. It also notes that police did 
not discover Minor's body until December 22, 1978, not 
December 21 as Warmbier said to Beck. Also, the time 
that Warmbier said he arrived in Reno did not correspond 
to flight schedules from the east, but could correspond to 
flights out of San Francisco or central California. 

Meanwhile, investigators in Reno interviewed Glenn 
Peterson, a friend of Minor's. Peterson said that Minor 
had talked about his drug connections from "back east" 
but never mentioned names. Minor intended to meet "the 
boys from back east" on Thursday, December 21 (the day 
of the murder) about **33 the purchase of Thai sticks 
(a potent form of marijuana). Either they would come 
to Reno, or Minor would go to San Francisco. Minor 
was close to April Barber, but Peterson had "bad vibes" 
about her. She had a lot of money and cocaine, and Minor 
"seemed to change after he met" her and "seemed on edge 
after she left." 

James Shallman, who had worked with Minor, was also 
interviewed in Reno. Shallman told an investigator that 
Minor had said he had a big shipment of Thai sticks 
coming in and that he 

was leaving Wednesday, Thursday or Friday driving the 
van, and "this guy" was coming out or already here. 
This "guy" supposedly knew how to handle Hawaiian 

agricultural inspections by switching suitcases. Richard 
Minor had stated that he had been "burned" by this 
guy but "respected him" and thought that he was an 
"asshole." 

[M]ost of the money Richard Minor had belonged 
to "the guy." [Shallman] then used the phrase "Mr. 
Big" stating that this "Mr. Big" had made lots of 
money traffic[k]ing narcotics.... *61 Minor said cops 
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in Bloomington [Indiana] had come dowii hard and 
affected "Mr. Big". 

During the fall of 1978, Minor apparently owed this 
person about $6,000.00 for fronting drugs to him; 
Shallman did not know if or when Minor had paid the 
debt. Investigators also learned that Minor had told his 
sister, Patti Ison, about a debt. Sometime after Minor's 
death, Ison wrote her father that "[f]ive or six months ago 
he [Minor] asked me if I could loan him some money, he 
owed it to someone and had to pay them back." 

On February 22, 1979, after returning from the Midwest, 
Dets. Teglia and Penegar wrote an interoffice memo 
to their captain. They stated that they had gathered 
information that Warmbier was in Reno around the time 
Minor's body was discovered, that Minor was heavily 
involved in drug trafficking, and that "direct contact with 
Mr. Warmbier was of extreme importance in resolving 
this portion of the investigation." They detailed how 
Warmbier and his attorney had prevented such contact. 
Since they "did not have enough information to formally 
charge Mr. Warmbier as a princip[al] or accessory" 
in the murder, "this aspect of the investigation could 
not be pursued any further." They advised DEA and 
Indiana investigators of the situation, and one investigator 
indicated that he would continue to investigate Warmbier 
and Siffin to try to obtain information useful to 
the murder investigation. Teglia and Penegor stated 
that earlier the investigation "had reached a complete 
standstill," but on their Midwest trip "a number of new 
areas were opened up which are assisting investigators in 
establishing a more viable case for the prosecution." 

The same day that the detectives reported how Warmbier's 
attorney, Zinman, had "thwarted" their efforts to contact 
Warmbier, prosecutor Mills Lane wrote Zinman to thank 
him for "agreeing to furnish us with certain information 
to alibi your client, Mr. Warmbier." Two months later, 
on May 1, 1979, Zinman wrote to Lane and sent him 
two receipts and two handwritten letters. A letter by 
Dorothy Nyland stated that she was with Warmbier 
in Bloomington, Indiana, on "the 20th and 21st" and 
that she had verified this with shopping receipts. Debra 
Russell's letter stated that Warm bier had borrowed the 
car of her roommate, "R. Carmichael," on December 
20 and returned it about 6:30 that evening. It appears 
that Lane did not know that Nyland was Wannbier's 
girlfriend or that Robert Carmichael was the person that 
Warmbier paid to impersonate him at Indiana University. 

In a letter dated May 4, 1979, Lane told Zinman that 
defense counsel McNabney "has advised me that he would 
not contest the fact that your client was in Bloomington 
if I could provide documentation to that." Because of 
the documents provided *62 by Zinman, Lane did not 
believe that he would need to subpoena anyone regarding 
W armbier's alibi. 

On February 14, 1979, Mazzan's trial counsel, McNabney, 
had moved for discovery of any material which the state 
knew or might learn of "which is exculpatory in nature or 
favorable to the accused or which may lead to exculpatory 
material." In March 1979, he moved for discovery of 
the state's witnesses' **34 statements. Lane opposed 
the motion, and it was denied. Mazzan was tried and 
convicted in October 1979. 

Almost seventeen years later, in July 1996, Michael 
Hodge, an investigator for the Nevada State Public 
Defender, subpoenaed the police file in Mazzan's case. 
The Reno City Attorney's Office eventually approved 
release of the file, containing 500 to 700 documents, but 
Hodge was told that he would not receive any confidential 
reports; to obtain those, he had to contact the District 
Attorney's Office. Nevertheless, Hodge's inspection of the 
file uncovered the police reports discussed above, some of 
them marked confidential. 

After Mazzan filed his instant petition for habeas relief, 
he moved the district court to bifurcate the issues raised 
in the petition, to consider first his claim that he was not 
provided with exculpatory evidence and, if necessary, to 
consider his other claims later. The state did not object. 

During a deposition in May 1997, former police sergeant 
Stock testified as follows. Stock was a supervisor in 
the detective division of the Reno Police Department 
and worked on the investigation of Minor's murder for 
about three weeks in early 1979. He believed that the 
investigation had not eliminated all possible suspects. 
Teglia's and Penegor's investigation of Warmbier and 
Siffin as suspects in Minor's murder had been frustrated. 
"I still think to this day that somebody back there [in 
the Midwest] has withheld information." Mazzan could 
have been "in the wrong place at the wrong time." He 
also might have been an· accessory, but "we may have 
more people involved in the actual murder." When the 
state asked if it was true that "the police department in 
Reno had a man in custody and simply left it at that," 
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Stock replied, "Yeah. It's probably true. But then again, 
it's up to the District Attorney's Office, which the police 
have no control over." In a capital case, Stock felt that 
"you would have to follow up, do everything you could 
to attempt to find [someone like Warmbier] and interview 
him or whatever, try and get additional evidence like, say, 
a plane ticket or passenger list or whatever to verify if he 
was here or not." Stock thought the police "did as much 
as they could under the circumstances .... [Y]ou're talking 
time, manpower, and money." 

*63 On May 28 and 30, 1997, the district court held an 
evidentiary hearing, and a number of witnesses testified. 
Former detective Teglia testified that Warmbier was 
initially a suspect in Minor's murder, but eventually the 
investigation focused solely on Mazzan. Mazzan's counsel 
asked Teglia if he had "specific evidence that eliminated 
Mr. Warmbier and Mr. Siffin as suspects," and Teglia 
replied, "We had specific lack of evidence that allowed for 
the possibility of anybody else but Mr. Mazzan being in 
the residence at the time the homicide occurred." Evidence 
showed that other people were "involved after the fact," 
but this was not relevant to who committed the killing. 

The police never detennined whether or not Warmbier or 
Siffin was in Reno around the time of the murder. 

Mills Lane, the initial prosecutor, testified. Lane usually 
did not allow defense attorneys to look at his case file, and 
ifhe did not trust an attorney, he gave the attorney nothing 
more than was required by law. He did not copy reports 
for defense attorneys; he "would give a synopsis" of any 
Brady material. Lane remembered talking to McNabney 
about Warmbier, but McNabney said that he was not 
going to claim that Warmbier committed the murder. 
After that, Lane did not consider Warmbier "pertinent." 
He saw no nexus between Warmbier and the murder. 
When asked about the fact that "Warmbier may have 
been here in Reno on or about the day of the murder," 
Lane responded, "On or about doesn't do very much for 
me. If you say he was in Mr. Minor's house the night he 
was killed, that would be something different." Mazzan's 
counsel showed Lane the alibi documents, and Lane 
agreed that the two "Dorothy Nyland" signatures ( one 
on a letter and the other on a receipt) slanted in different 
directions. He also conceded that it would "bother" him 
if he found out that Warm bier now admitted that he 

had been in Reno, contrary to the alibi. Lane was not 
sure ifhe told McNabney that the DEA was investigating 
Warmbier and Siffin. Lane did not remember information 

that W ar~i:lier and a man named Mark were coming to 
Reno to meet Minor at the time of the murder, **35 but 
he was satisfied that he would have given such information 
to McNabney. 

Cal Dunlap, the trial prosecutor, testified. Dunlap was not 

sure if he provided McNabney with an open file, and he 
did not recall giving any specific documents to McN abney. 
Whether he gave McNabney documents or just spoke 
with him, he knew that McNabney "knew a lot of that 
information that's in the [police reports]." McNabney 
"didn't seem the least bit interested in following up on 
these because . . . he didn't believe that there was any 
real substance and any need to pursue these leads." 
When asked if he told McNabney that "at least one 

witness said that *64 Mr. W annbier was in town on 
the day of the murder," Dunlap answered that he had 
no specific recollection, but "[i]f I knew, I probably 
did." Dunlap answered similarly regarding whether he 
shared other specific facts. When Mazzan's post-trial 

attorney, 1 Patrick Flanagan, specifically requested any 
written reports on Minor's drug transactions, Dunlap 
claimed that he refused to provide the documents because 
he thought that Mazzan was involved in April Barber's 
murder and defense counsel simply wanted discovery for 
that case. Dunlap admitted that at trial he had been 
convinced that other peol)le were involved in Minor's 
murder. Mazzan's counsel asked Dunlap how he could 
tell the jury at trial that no evidence supported Mazzan's 
defense when his file contained such evidence. Dunlap said 
that he simply based his argument on the record before the 

jury and that other evidence was not relevant. 

1 We will refer to Flanagan's role as "post-trial" 
because it appears that he only represented Mazzan 
in his motion for a new trial, while Jane McKenna 
represented Mazzan on direct appeal. 

Mazzan called as witnesses his trial attorney, McNabney; 
his trial investigator, Richard Terry Gilmartin; his post
trial attorney, Flanagan; his appellate attorney, Jane 
McKenna; and his post-conviction attorney, Don Evans. 
In representing Mazzan, none had seen any of the police 
reports at issue. 

. McNabney testified. Before trial, McNabney became 
aware through the District Attorney's Office that 
Warmbier was involved in drug trafficking with Minor. 
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[I]t was related to me that there may have been a 
possibility [Warmbier] was here in Reno ... on the day 
of the murder .... 

In discussions with the prosecutor at some point in 
time I was satisfied in my own mind that Douglas 
W armbier's alibi was solid and he wasn't in fact in Reno, 
and I didn't pursue the matter further. 

McNabney also telephoned Zinman, Warmbier's 
attorney, regarding the alibi. McNabney did not recall 
ever being told that one person had placed Warmbier in 
Reno around the time of the murder. This information 
would have been helpful to Mazzan's defense, but 
the representations McNabney received· "indicated that 
[Warmbier] wasn't in fact here, that he had an alibi, and 
that's all I knew." 

Flanagan testified. He initially represented Mazzan after 
his conviction and moved for a new trial. In April 1981, 
he moved to inspect and copy any records the state had of 
Minor's drug dealings. *65 Dunlap opposed the motion 
and asserted that the evidence regarding Minor's drug 
dealings contained nothing exculpatory. 

At the hearing, Mazzan also attempted to present evidence 
he had uncovered after obtaining the police reports. He 
offered it to show that the reports contained material 
information which could have led to further exculpatory 
information. The district court ruled that the evidence was 
not relevant because it had not been in the possession of 
the state. Testimony by Michael Hodge and an affidavit by 
Dean Taylor Brymer were therefore not considered by the 
court, but were submitted as offers of proof. According 
to Brymer's affidavit, in December 1978, less than two 
weeks before the murder, Brymer broke into Minor's 
residence and stole a large amount of marijuana and 
$6,000.00 in cash. Hodge, the investigator for the State 
Public Defender, provided an affidavit and notes. Hodge 
interviewed Dorothy Nyland in Indiana in April 1997. 
When shown the alibi letter over her name, Nyland did 
not remember writing it and did not think the signature 
was hers. Nyland said that Warmbier had called her from 
Reno on December 22, 1978, the day that Minor's body 
was discovered. Hodge also interviewed **36 Warmbier, 
who was in a hospital after a serious accident. Warmbier 

"admitted being in Reno on the day of the murder." He 
said that he and Minor had worked for Siffin, who had 
been the "brains and money" behind the drug operation. 

Minor stole some drugs from Siffin, but Warmbier did not 
know the quantity; Siffin was capable of killing Minor, but 
Warmbier "would have killed Siffin if he even thought" 
Siffin did it. Warmbier did not recall seeing or authorizing 
the alibi letters. 

In response, the state submitted an affidavit by its 
own investigator. That affidavit stated in part that the 
investigator spoke to Warmbier, that Warmbier said he 
spoke to someone about Minor's murder while he was 
heavily medicated and did not recall what he said, and that 
Warmbier denied being in Reno at the time of the murder. 

On August 18, 1997, the district court entered an order 
denying the habeas petition. The court concluded that 
although the police reports had exculpatory value and 
were probably not provided to Mazzan, prosecutors had 
told McNabney orally any information required by Brady. 
McNabney "was fully apprised of Mr. Warmbier and 
his alleged activity in Reno" but chose not to pursue a 
defense involving Warmbier, believing it to be "frivolous." 
The court further concluded that any evidence pertaining 
to Siffin was not Brady material because it did not 
"sufficiently show that Mr. Siffin was ever in Reno at 
or near the time of the murder, or that his involvement 
somehow exculpates Mr. Mazzan." The court did not rule 
on any other issues. 

*66 DISCUSSION 

The failure to provide appellant with material information 

favorable to his defense 

Standard of review and applicable law 
[1] Determining whether the state adequately disclosed 

information under Brady v. Maryland, 373 U.S. 83, 83 
S.Ct. 1194, 10 L.Ed.2d 215 (1963), requires consideration 
of both factual circumstances and legal issues; thus, this 
court reviews de nova the district court's decision. See 

Smith v. Secretary Dept. of Corrections, 50 F.3d 801, 827 
(10th Cir.1995). 

[2] [3] Brady and its progeny require a prosecutor 
to disclose evidence favorable to the defense when that 
evidence is material either to guilt or to punishment. See 
Jimenez v. State, 112 Nev. 610, 618-19, 918 P.2d 687, 
692 (1996). Failure to do so is a violation of due process 
regardless of the prosecutor's motive. Id. at 618,918 P.2d 
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The state's behavior and arguments in this case have not 
always been consistent. At times, the state has downplayed 
the importance of the information at issue and has 
questioned or even denied Mazzan's right to receive it; 
nevertheless, the state now concedes that the information 
was material but maintains that it was fully handed over. 

The most obvious inconsistency is that former D.A. 

Dunlap maintains 2 that he provided Mazzan's trial 
counsel, McNabney, with all required Brady information 
on Minor's drug dealings even though in 1981 he refused 
to provide the same information to Mazzan's post-trial 
counsel, Flanagan, asserting that it included nothing 
exculpatory. Dunlap's testimony suggests that he did not 
convey the information to McN abney in any detail. **38 
First, because he did not consider it exculpatory, he had 
little reason to give McNabney a thorough accounting 
of the information. Second, if he had already provided 
the information in full detail and depth to McNabney, 
there would have been no reason to oppose giving it 
to Flanagan. Dunlap's concern that Flanagan wanted to 
conduct a "fishing expedition" is puzzling since Dunlap 
alleges that he had already disclosed the information in his 
files and neither he nor McN abney considered it favorable 
to the defense. Thus, Dunlap's refusal during post
trial proceedings to disclose the documents to Flanagan 
strongly suggests that Dunlap did not give McNabney all 
relevant information before the trial. 

2 In this context, the present tense is used to refer to 
what witnesses said at the 1997 evidentiary hearing on 
the instant petition. 

Mills Lane also believes that he told McNabney 
everything required by Brady, yet before the trial he 
rebuked the police captain for providing the press with 
general information about the investigation because "it's 
the same as turning [police reports] over to the defense." 
This rebuke does not appear consistent with *69 a 
thorough disclosure by the prosecution of the information 
in question. 

Lane is not sure if he told McNabney that the DEA 
was investigating Warm bier and Siffin, and he actually 
considers information that Warmbier was in Reno on the 
day of the murder of little significance. Dunlap similarly 
admits that he probably did not consider the infonnation 
on Wam1bier to be Brady material. Given this grudging 
view as to the materiality of the information regarding 

Warmbiei· ahd Siffin, it is evident that Lane and Dunlap 
did not provide McNabney with the relevant information 
in sufficient depth or detail to satisfy Brady. 

The district court found that the prosecution probably did 
not provide any documents to the defense. This finding is 
clearly supported by the record which shows that neither 
Lane nor Dunlap allowed McNabney to look in their 
file or provided him with copies of any reports. None 
of Mazzan's attorneys recalled seeing the documents. As 
Lane puts it, it was his practice to give defense attorneys a 
"synopsis" of information he considered relevant. 

We assume that the prosecutors tried to provide 
McNabney orally with the information they considered 
relevant, but it is clear that this effort fell short of 
satisfying Brady. For example, Lane informed McN abney 
that he had documents confirming Warmbier's alibi, but 
McNabney could not have questioned the authenticity 
of the signatures on two of the alibi documents without 
seeing them or questioned the reliability of the alibi 
sources without reviewing the police reports which 
connected the sources to Warm bier. Lane and Dunlap 
may have read the police reports and passed on what 
they considered the gist of those reports, but they 

could not have imparted a constitutionally adequate 
picture to McNabney simply because the picture was 
too subtle and complicated to be sufficiently conveyed 
in oral discussions. Moreover, it is almost inevitable 
that as prosecutors they did not peruse the potentially 
exculpatory information with the same incentive or 
attention that defense counsel would have brought to it. 

The United States Supreme Court has never held 
that the Constitution requires an open file policy by 
prosecutors. Kyles, 514 U.S. at 437, 115 S.Ct. 1555. But 
providing defense counsel with copies of reports in a 
case like this would avoid the danger of prosecutors' 
"tacking too close to the wind," either consciously or 
inadvertently, by overlooking not only material facts 
but material implications and connections between facts. 
Unfortunately, Lane and Dunlap did not avoid that 
danger here. 

The state argues that McNabney knew all about the 
police investigation of Warmbier and Siffin as shown 
by McNabney's request at trial to question detectives 
about their investigation. We conclude, on the contrary, 
that the trial transcript really shows *70 how little 
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McNabney knew. First, McNabney's comments reveal 
no detailed knowledge of the investigation. Second, 
McNabney actually thought that police had gone to 
Hawaii to investigate, when they had never gone there. 
This indicates that his knowledge was based more on 
newspaper reports, which had said investigators would 
go to Hawaii, than accurate information supplied by 
prosecutors. Third, McNabney did not discover until 
the **39 state's case was nearly complete that a police 
report contained a statement by Minor's sister that Minor 
had told her he was afraid because of his drug dealings. 
It is not clear whether this belated discovery was due 
to the state's late delivery of the report or McNabney's 
failure to read the report earlier even though he had 

it. What is clear, however, is that the prosecution did 
not inform McNabney that the sister's husband was a 
potential witness. McNabney was completely unprepared 
when the state called the husband to the stand, and the 
husband's testimony largely nullified any benefit to the 
defense provided by Minor's sister's testimony. 

Dunlap's closing argument also suggests that prosecutors 
never fully informed McNabney of the evidence in 
question. If McNabney had known police investigators 
posited "a direct connection" between Minor's murder 
and his Midwest drug activities, it seems unlikely 
that Dunlap would have repeatedly asserted in closing 
argument, without apparent fear of contradiction: "There. 
is no evidence [that Minor was killed over some drug deal]. 

The police were unable to find anything." 3 

3 Mazzan asserts that these and similar remarks made 
by Dunlap were intentionally false and misleading. 
Since Mazzan's conviction must be reversed due to 
Brady violations, we need not decide this issue, but 
if the issue required resolution, the remarks would 
certainly warrant scrutiny. Cf U.S. v. Udechulcrvu, 11 
F.3d 1101, 1106 (1st Cir.1993) (it is improper for a 

prosecutor to question the existence of facts known 

by the prosecution to exist). 

McNabney and Mazzan's other former attorneys all 
testified that they did not see the police reports and 
were unaware of specifics of the police investigation. For 
example, it was related to McN abney that "there may have 
been a possibility" that Warmbier was in Reno at the time, 
but discussions with the prosecutor satisfied McNabney 

that Warmbier's alibi was solid. McNabney consistently 
states that he does not recall ever being told that one 

person (i.e., Tin1 Beck) had placed Wannbierin Reno near 
the time of the murder. 

[14] Finally, if McNabney knew in any detail the 
information in the police reports, it is impossible to 

understand his failure at trial to cite or use it in any 
way. Dunlap and Lane both say that *71 McNabney 
considered the information unimportant, but this cannot 
be reconciled with McNabney's statement to the trial 
court that "if we can't get into [the police investigation 
of Minor's drug connections], we might as well end the 
whole trial right here." Moreover, it is unconvincing 
to assert that a defense counsel would have found the 
information unimportant: the information was important, 

as the district court ruled 4 and the state now concedes. It 
appears that McNabney did not consider the information 
in the police reports unimportant; rather, he accepted 
the prosecutors' assessments that those reports were 
unimportant. Such assessments do not satisfy Brady. See 
United States v. Shaffer, 789 F.2d 682, 690 (9th Cir.1986) 
(the state cannot satisfy Brady by informing defense 
counsel of evidence while telling counsel that the evidence 
is ofno value to the defense). 

4 The district court's ruling in 1982 and its latest ruling 
were also inconsistent. After an in camera review of 
the District Attorney's file in 1982, the court found 
nothing exculpatory which needed to be handed 
over to the defense. In 1997, the court (the same 
district judge) found that the documents at issue had 
material exculpatory value. No explanation for this 

inconsistency is apparent. 

Thus, the record as a whole shows that the prosecution did 
not provide McNabney with favorable.information in the 
amount or specificity required by Brady. 

[15] The district court also did not apply the proper 
standard in assessing the materiality of the evidence in 
question. It considered the evidence in isolated bits and 
found that many of those bits were not exculpatory. The 
proper question is whether evidence is "favorable," and 
this "will often turn on the context of the existing or 
potential evidentiary record." Kyles, 514 U.S. at 439, 
115 S.Ct. 1555. Undisclosed evidence must be considered . 
collectively, not item by item. Id at 436, 115 S.Ct. 1555. 

The district court, for example, concluded that the fact 
that one of Wannbier's alibi witnesses was connected to 
one ofWannbier's drug associates was not "exculpatory." 
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**40 That fact, however, is favorable and i11aterial 
information under Brady because, along with other 
weaknesses in the alibi evidence, it casts doubt on 

the authenticity of the alibi 5 and supports Mazzan's 
theory that *72 Warmbier is a viable suspect in the 
murder. It is also further evidence of the insufficiency 
of the prosecutors' disclosures to McNabney. Despite 
its dubiousness, Lane accepted the alibi and assured 
McNabney that it was sound. 

5 As Mazzan asserts and the state effectively concedes, 
the alibi appears false. None of the alibi documents 
were sworn statements. Signatures on two documents, 
purportedly by the same person, Nyland, are clearly 
dissimilar. Both sources for the alibi were connected 
to Warmbier: Nyland was his girlfriend, and the other 
source was apparently the girlfriend of Carmichael, 
Warmbier's drug associate. Moreover, according to 
Mazzan's investigator, Nyland does not remember 
writing her purported alibi letter or recognize the 
signature on it. The investigator also states that 
Nyland and Warmbier now admit that Wannbier 
was in Reno when Minor's body was discovered 
(consistent with Warmbier's admission to Beck). 
Thus, the alibi evidence supplied to Lane by 
Wannbier's lawyer was, to say the least, vulnerable to 
challenge. 

The district court thus erred in failing to discern that 
without including specific details and access to the 
written reports, the prosecutors' oral disclosures were 
constitutionally inadequate. 

The district court also concluded that the evidence 
pertaining to Siffin was not Brady material because it 
did not "sufficiently show" that Siffin was in Reno 
near the time of the murder or that Siffin's involvement 
"exculpated" Mazzan. Again, the court failed to consider 
all the evidence in context and erroneously required the 
evidence to be definitively exculpatory to be material. 

We conclude that the evidence as a whole regarding Siffin 
was favorable to Mazzan's case. The DEA suspected 
Siffin, who lived in Bloomington, Indiana, of being 
"a major cocaine trafficker." Warmbier told Mazzan's 
investigator that he and Minor worked for Siffin, who 

was the "brains and money" behind the operation. The 
three apparently went to Hawaii together about three 
weeks before the murder. According to one of Minor's 
friends, Siffin once "slipped some cocaine on" Minor, 
which highly upset Minor. Shortly before his death, 

Minor told another friend that he had a big drug deal 
pending on Wednesday, Thursday, or Friday (he was 
killed on Thursday) with a "Mr. Big," a large narcotics 
trafficker from Bloomington, Indiana; this person had 
once "burned" him and was an "asshole"; this person 
knew how to get drugs through Hawaiian agricultural 
inspections; most of the money Minor had belonged to 
this person; and Minor at one time apparently owed this 
person about $6,000.00. Months before his death, Minor 
told one of his sisters that he had a debt and needed 
money; two weeks before his death, he told another sister 
that he was afraid because of his drug dealings. Around 
the time of Minor's murder, Siffin "went underground," 
and drug investigators had not seen him since. 

This evidence casts a rather sinister light on Siffin and 
was therefore favorable to Mazzan's defense and should 
have been disclosed. Siffin is likely the "Mr. Big" whom 
Minor was planning to meet around the time of his 
murder. Relations were not good between the two men: 
Siffin had manipulated and endangered Minor before, 
and Minor disliked Siffin as a result. Minor worked for 
Siffin on consignment and may have owed him a good 
deal of money at the time of the murder. Mazzan has 
now uncovered evidence that Minor stole drugs from 

Siffin. 6 Finally, Siffin dropped *73 out of sight right at 
the time of the murder. This evidence does not establish 
**41 that Siffin was the murderer, but it was certainly 

favorable to Mazzan's case. We conclude that it would 
have: 1) contributed to reasonable doubt as to Mazzan's 
guilt; 2) provided a basis to challenge the thoroughness 
of the police investigation; and 3) provided a lead which 
the defense could have pursued to possibly gain further 
favorable evidence. 

6 Mazzan's investigator reports that according to 
Warmbier, Minor stole drugs from Siffin and Siffin 
was capable of killing Minor. Mazzan also has 
information that Minor lost $6,000.00 and a large 
amount of marijuana in a burglary not long before his 
death. The district court excluded this evidence from 
the 1997 hearing because the state did not possess or 
withhold this evidence at trial, and the state argues 
that this court should not consider it. However, this 
evidence is relevant to establish the materiality of the 
evidence which the state did possess. "[T]he character 
of a piece of evidence as favorable will often turn 
on the context of the existing or potential evidentiary 
record." Kyles, 514 U.S. at 439, 115 S.Ct. 1555 

( emphasis added). The state must disclose "potentially 
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exculpatory evidence" if it is material; it is up to the 
defense to deal with "problems concerning the extent 
to which the evidence [can] be used or expanded upon 
both before and during trial." Jimenez, 112 Nev. at 
620,918 P.2d at 693 (emphasis added). 

[16] We have already discussed Dunlap's refusal to turn 
the police reports over to post-trial counsel Flanagan as 
evidence that he did not disclose sufficient information 
to trial counsel McNabney. This post-trial refusal also 
constitutes a Brady violation in its own right. In its order 
denying Mazzan's petition, the district court found that 
the inforn1ation in the reports was exculpatory but that 
McNabney had received the necessary portions of it. 
The court did not consider that the state withheld this 
same information from Flanagan, nor have the parties 
addressed this as a distinct issue. In moving for a new 
trial in 1981, Flanagan specifically requested any records 
the state had of Minor's drug dealings. The state refused 
to provide them, and the district court at that time ruled 
in favor of the state. The court has now found that the 
records contained material, exculpatory information
information which the state refused to disclose in 1981. 

To sum up: the record does not support the district 
court's finding that the state fully apprised McNabney 
regarding Warmbier; the court erred in concluding that 
the information on Siffin was not material and that 
McNabney had no right to it; and the state also violated 
Brady when it refused Flanagan's post-trial request for 
records on Minor's drug dealings. We do not conclude that 
the prosecutors in this case acted in bad faith. However, 
the failure to disclose evidence favorable to the defense 
violates due process "irrespective of the good faith or bad 
faith of the prosecution." Brady. 373 U.S. at 87, 83 S.Ct. 
1194; see also *74 Jimenez, 112 Nev. at 618, 918 P.2d at 
692 (the prosecutor's motive for withholding exculpatory 
evidence is immaterial). 

[17] The final question is whether the withheld evidence 
was material. When the state fails to disclose evidence 
which the defense did not request or requested generally, 
it is constitutional error if the omitted evidence creates a 
reasonable doubt, i.e., if there is a reasonable probability 
that the result would have been different if the evidence 
had been disclosed. Jimenez, 112 Nev. at 619, 918 P.2d 
at 692. A reasonable probability is shown when the 
nondisclosure undermines confidence in the outcome of 
the trial. Kyles, 514 U.S. at 434, 115 S.Ct. 1555. After a 
specific request for evidence, a Brady violation is material 

\11/!ESTlA.W © 2017 Thomson Reuters. No daim to 

if there is a reasonable possibility that the undisclosed 
evidence would have affected the outcome. Jimenez, 112 
Nev. at 619, 918 P.2d at 692. 

Though McN abney made only a general discovery request 
before trial, he also tried to examine witnesses in 
regard to the police investigation but was thwarted by 

the state's objection. 7 Thus, he made "the functional 
equivalent of a specific request for the information from 
the state." See id at 619, 918 P.2d at 692-93. And 
Flanagan specifically requested the withheld information. 
Therefore, the standard is whether there was a reasonable 
possibility of a ·different result. We conclude that even 
under the reasonable probability standard the withheld 
evidence was material. 

7 When McNabney sought to cross-examine the police 
witnesses on their investigation, the state objected 
that such evidence was irrelevant hearsay, and the 
district court agreed and excluded the evidence. This 
was error because it is a permissible defense tactic to 
attack the reliability, thoroughness, and good faith of 
a police investigation. See Kyles, 514 U.S. at 442 n. 
13, 445-51, 115 S.Ct. 1555. Evidence "need not have 
been independently admissible to have been material. 
Evidence is material if it 'might have been used to 
impeach a government witness .... " Carriger, 132 F.3d 
at 481. 

There was sufficient evidence to convict Mazzan, but 
it was not overwhelming. Mazzan certainly had the 
opportunity to murder Minor, and he initially lied about 
being present when the murder occurred, but there was 
never a satisfying explanation of Mazzan's motive, and he 
had no violent background. The state said the motive was 
robbery, but the quantity of drugs and money Minor had 
**42 when he was killed was never clearly established, 

and the state's closing argument conceded that motive 
presented some difficulty. The state depicted Mazzan as 
a calculating murderer who took careful actions, like 
changing his coat and shoes, to conceal his identity, but 
it was hardly careful for Mazzan to commit the murder 
when he knew that three people would be able to place him 
with the victim at the scene of the crime shortly before the 
*75 murder. The evidence in the police reports provided 

support for Mazzan's defense that someone else murdered 
Minor because of his drug dealing. It also provided a basis 
to impeach the thoroughness of the state's investigation 
of the crime. We conclude that the evidence was material 

U.S. Government Works. i7 
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and the failure to disclose it undermines confidence in the 

outcome of the trial. 8 

8 In its statement of facts, the state asserts: "Ultimately, 
Warmbier and Siffin were eliminated as suspects 
in this case, primarily based on the efforts of the 
DEA." The state cites Det. Teglia's testimony at the 
evidentiary hearing in 1997 to support this assertion, 
but nothing in Teglia's testimony or elsewhere 
in the record supports this assertion. Although 
Mazzan's counsel asked Teglia repeatedly if police 
ever specifically eliminated Warmbier and Siffin as 
suspects in this case, Teglia never answered with 
a simple affirmative; in Teglia's view, the evidence 
against Mazzan "eliminated" other suspects. 

The record supports Sgt. Stock's view that Teglia 
and Penegor were frustrated in their Midwest 
investigation and never eliminated all other 
possible suspects in this case. After returning 
from the Midwest in February 1979, Dets. Teglia 
and Penegor reported that before their trip, the 
investigation "had reached a complete standstill," 
but now they had "new areas .. . establishing a 
more viable case for the prosecution." They had 
even asked authorities in the Midwest to help 
continue the investigation. At the time of that 
report, Mazzan had already been in custody for 
almost two months, and the record does not 
reflect any significant developments in the evidence 
against Mazzan after the report. It is clear that 
at the conclusion of their Midwest investigation, 
contrary to their later statements, Teglia and 
Penegor believed their efforts had been productive 
and they did not consider Mazzan to be their only 
suspect. 

Other claims 
Mazzan contends that he received ineffective assistance of 
counsel from his trial counsel. We need not decide this 

issue because of our conclusion that the violation of Brady 

requires reversal. 

[18] [19] Mazzan also lists six other claims which he 
raised in his petition and which the district court did 
not address: other instances of ineffective assistance of 
counsel; destruction of material evidence by the state; 
conflict-laden counsel; questioning by the state while 
Mazzan was held without a probable cause hearing; 
an unconstitutional instruction on reasonable doubt; 
and improper sentencing instructions. He does not cite 
the record regarding these claims, does not discuss 

their merits; and does not address whether they are 
procedurally barred. Contentions unsupported by specific 
argument or authority should be summarily rejected on 
appeal. See Jones v. State, 113 Nev. 454,468, 937 P.2d 55, 
64 (1997); Maresca v. State, 103 Nev. 669, 673, 748 P.2d 3, 
6 (1987). We therefore have not considered these claims. 

*76 Remand to the same district judge 

[20] Mazzan claims that his case must be remanded to 
a judge other than District Judge Breen because Judge 
Breen was "indifferent" to Mazzan's claims in the instant 
petition and does not respect the federal constitution. 
Mazzan cites the trial transcript from another appeal 
decided by this court, quoting comments made by 
the prosecutor in that case which were critical of the 
constitutional rights provided to criminal defendants. See 

Middleton v. State, 114 Nev. 1089, 1101, 1112 n. 6, 968 
P.2d 296, 305, 312 n. 6 (1998), cert. denied, 528 U.S. 927, 
120 S.Ct. 322, 145 L.Ed.2d 251 (1999). These comments 
were made in Judge Breen's court, and Mazzan claims that 

Judge Breen did not respond to them and thus in effect 
adopted them. 

We conclude that this claim lacks any merit. We are 
confident that if any further proceedings are necessary in 
this case, Judge Breen will conduct them in a competent, 
impartial manner. 

Determining whether retrial is permissible 

Because his conviction resulted after the state withheld 
exculpatory evidence and he has been on death row for 
almost twenty **43 years, Mazzan asks this court to 
vacate his conviction with prejudice to the state's right to 
retry him. He says it would be unfair to require him to 
defend himself with stale evidence. We decline to make 

that determination and remand this case to the district 
court. On remand, if the state chooses to pursue the 
murder charge, Mazzan may raise this claim in district 
court by the appropriate motion. 

CONCLUSION 

The record shows that Mazzan's counsel never received 
full disclosure of material evidence favorable to the 
defense. This violated Mazzan's due process rights. 
Mazzan has demonstrated cause for not raising this claim 
before and prejudice. We therefore reverse the judgment of 
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conviction and remand for further proceedings consistent 

with this opinion. 9 

9 TheHonorableMyronE. Leavitt, Justice, voluntarily 

recused himself from the decision of this matter. 

MAUPIN, J., with whom YOUNG, J., agrees, 

concurring: 
I agree that Mazzan is entitled to a new trial. The 
information obtained following his conviction and 
recapitulated by the majority comprises a body of 
circumstantial evidence, which undermines the original 
outcome below. Thus, a jury should hear this *77 
evidence in the interest of justice. However, to the extent 
that the police and members of the Washoe County 
District Attorney's Office stand accused of misconduct by 

Mazzan, separate comment is warranted. 

In the light of a retrospective analysis, the newly 
disclosed evidence does carry a certain persuasive force. 
This notwithstanding, we should remember that the 
investigators and the prosecutors were presented with 
a substantial body of highly probative evidence tying 
Mazzan to the murder of Richard Minor. 

Mazzan was present at the scene of the murder at the 
time of its occurrence. There were no signs of forced 
entry by other interlopers at Minor's residence. Mazzan 
was covered in Minor's blood immediately after Minor's 
homicide. Bloody shoe prints consistent with a pair 
of shoes Mazzan had been wearing were found at the 
crime scene. Blood was found in Mazzan's vehicle after 

he fled without alerting the authorities. Mazzan failed 
to provide any information about the incident when 
contacted by Las Vegas police. Mazzan also lied about 
the events during his initial interaction with investigators 
in Reno. Finally, it was only after police confronted him 
with physical evidence incriminating him that Mazzan 
ultimately admitted to his presence at the crime scene. 

End of Document 

The evidence that Mazzan claims exonerates him will 
only raise inferences that may or may not sufficiently 
undermine the considerably damning evidence against 
him. The prosecutors and investigators looking at the 
case prospectively could reasonably have determined that 
the evidence in support of Mazzan's theory was not 
convincing. 

It was not misconduct for the police and the prosecutors 
to subjectively conclude that the actual perpetrator was 
in custody and properly charged. Likewise, it was not 
misconduct under the then existing procedures for the 
prosecutors to make tactical decisions based upon their 
interpretation of the quality of information available, 
their interactions with the police and their interactions 
with defense counsel. Certainly, the provision of a 
summary of exculpatory information to defense counsel 
and the statement by that counsel that he would not 
be contending that one of the other suspects had 
committed the murder was sufficient for the prosecutor 
to have concluded that further "Brady" disclosures were 
unnecessary. Finally, a theory that other persons may 
have been involved does not, of· itself, exonerate a 
defendant who ultimately admitted his presence during 
the commission of the murder. 

Many of the decisions by these prosecutors, while 
arguably subject to some criticism in hindsight, were most 
likely born of a true *78 belief in the validity of the 
original charges. **44 Thus, the remand for another trial 
rather than a vacation of the charges is appropriate. 

YOUNG, J., concurs. 

All Citations 

116 Nev. 48, 993 P.2d 25 
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Declined to Extend by District Attorney's Office for Third Judicial Dist. 

v. Osborne, U.S., June 18, 2009 

83 S.Ct. 1194 
Supreme Court of the United States 

John L. BRADY, Petitioner, 

v. 
STATE OF MARYLAND. 

No.490. 

I 
Argued March 18 and 19, 1963. 

I 
Decided May 13, 1963. 

Proceeding for post-conviction relief. Dismissal of the 
petition by the trial court was affirmed by the Maryland 

Court of Appeals, 226 Md. 422, 174 A.2d 167, which 
remanded the case for retrial on the question of 
ptmishment but not the question of guilt. On certiorari, 
the Supreme Court, speaking through Mr. Justice 
Douglas, held that where the question of admissibility 
of evidence relating to guilt or innocence was for the 
court under Maryland law, and the Maryland Court of 
Appeals held that nothing in the suppressed confession 

of petitioner's confederate could have reduced petitioner's 
offense below murder in the first degree, the decision of 
that court to remand the case, because of such confession 
withheld by the prosecution, for retrial on the issue of 
punishment only did not deprive petitioner of due process. 

Affirmed. 

Mr. Justice Harlan and Mr. Justice Black dissented. 

West Headnotes (6) 

fl] Federal Courts 
~ Review of state courts 

Decision of Maryland Court of Appeals 
on petitioner's · appeal in post-conviction 
proceeding, remanding case for retrial on 
question of punishment but not on question 
of guilt was "final judgment" within statute 
relating to federal Supreme Court review of 

[2] 

[3] 

[4] 

[5] 

final judgments by certiorari. Code Md.1957, 
art. 27, § 413; Code Supp. Md. art. 27, § 645A 

et seq.; 28 U.S.C.A. § 1257(3); U.S.C.A.Const 
Amend. 14. 

790 Cases that cite this headnote 

Constitutional Law 
~ Witnesses 

Criminal Law 
~ Statements of witnesses or prospective 

witnesses 

Prosecution's action, on defendant's request 
to examine extra-judicial statements made by 
defendant's confederate, in withholding one 
such statement, in which confederate admitted 
he had done actual killing, denied due process 
as guaranteed by Fourteenth Amendment. 

U.S.C.A.Const. Amend. 14. 

10606 Cases that cite this headnote 

Constitutional Law 
~.· Evidence 

Suppression by prosecution of evidence 
favorable to an accused upon request violates 
due process where evidence is material either 
to guilt or to punishment, irrespective of 
good faith or bad faith of prosecution. 
U.S.C.A.Const. Amend. 14. 

16481 Cases that cite this headnote 

Criminal Law 
'&;'-'? Questions of Law or of Pact 

Under Maryland law, despite constitutional 
provision that jury in criminal case are judges 
of law, as well as of fact, trial courts pass 
upon admissibility of evidence which jury may 
consider on issue of innocence or guilt of 
accused. Const.Md. art. 15, § 5. 

314 Cases that cite this headnote 

Federal Courts 
~ Sources of Authority 
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at 692. Where the state fails to provide evidence which 
the defense did not request or requested generally, it 
is constitutional error if the omitted evidence creates a 
reasonable doubt which did not otherwise exist. Id. at 619, 
918 P.2d at 692. In other words, evidence is material if 
there is a reasonable probability that the result would have 
been different if the evidence had been disclosed. Id. 

[9] (10] Due process does not require simply the 
disclosure of "exculpatory" evidence. Evidence also must 
be disclosed if it provides grounds for the defense to 
attack the reliability, thoroughness, and good faith of 
the police investigation, to impeach the credibility of the 
state's witnesses, or to bolster the defense case against 
prosecutorial attacks. See id. at 442 n. 13, 445-51, 115 

[4] [5) [6] This materiality "does not require S.Ct. 1555. Furthermore, "[d]iscovery in a criminal case 
demonstration by a preponderance" that disclosure of is not limited to investigative leads or reports that are 
the evidence would have resulted in acquittal. Kyles v. admissible in evidence." Jimenez, 112 Nev. at 620, 918 
Whitley, 514 U.S. 419, 434, 115 S.Ct. 1555, 131 L.Ed.2d P.2d at 693. Evidence "need not have been independently 
490 (1995). Nor is it a sufficiency of the evidence test; admissible to have been material." Carriger v. Stewart, 132 
a defendant need not show that "after discounting the F.3d 463, 481 (9th Cir.1997), cert. denied, 523 U.S. 1133, 
inculpatory evidence in light of the undisclosed evidence, 118 S.Ct. 1827, 140 L.Ed.2d 963 (1998). 
there would not have been enough left to convict." Id. 

at 434-435, 115 S.Ct. 1555. A reasonable probability is [11) [12] In sum, there are three components to a Brady 

shown when the nondisclosure undermines confidence in 
the outcome of the trial. Id. at 434, 115 S.Ct. 1555. In 
Nevada, after a specific request for evidence, a Brady 
violation is material if there is a reasonable possibility that 
the omitted evidence would have affected the outcome. 
Jimenez, 112 Nev. at 619,918 P.2d at692; Roberts v. State, 

110 Nev. 1121, 1132, 881 P.2d 1, 8 (1994). 

violation: the evidence at issue is favorable to the accused; 
the evidence was withheld by the state, either intentionally 
or inadvertently; and prejudice ensued, i.e., the evidence 
was material. Strickler v. Greene, 527 U.S. 263, 119 S.Ct. 
1936, 1948, 144 L.Ed.2d 286 (1999). Mazzan's instant 
petition for habeas relief is a successive one; therefore, 
to avoid procedural default under NRS 34.810, Mazzan 
has the burden of pleading and proving specific facts that 

[7] [8] In determining its materiality, the undisclosed demonstrate both good cause for his failure to present his 
evidence must be considered collectively, not item by item. 
Kyles, 514 U.S. at 436, 115 S.Ct. 1555. "[T]he character 
of a piece of evidence as favorable will often turn on 
the context of the existing or potential evidentiary *67 
record." Id at 439, 115 S.Ct. 1555. The prosecutor is 
responsible for determining whether evidence is material 
and should be disclosed. Thus, 

**37 a prosecutor anxious about tacking too close to 
the.wind will disclose a favorable piece of evidence. See 
Agurs, 427 U.S. at 108, 96 S.Ct. at 2399-2400 ("[T]he 
prudent prosecutor will resolve doubtful questions in 
favor of disclosure"). This is as it should be. Such 
disclosure will serve to justify trust in the prosecutor 
as "the representative . .. of a sovereignty . . . whose 
interest ... in a criminal prosecution is not that it shall 
win a case, but that justice shall be done." Berger 

v. United States, 295 U.S. 78, 88, 55 S.Ct. 629, 79 
L.Ed. 1314 (1935). And it will tend to preserve the 
criminal trial, as distinct from the prosecutor's private 
deliberations, as the chosen forum for ascertaining the 
truth about criminal accusations. 

Id. at 439-440, 115 S.Ct. 1555. 

claim in earlier proceedings and actual prejudice. NRS 
34.810(3). Cause and prejudice parallel two of the three 
Brady violation components. If Mazzan proves that the 
state withheld evidence, that will constitute cause for not 
presenting his claim earlier. Ifhe proves that the withheld 
evidence was material under Brady, that will establish 
actual prejudice. See Strickler, 527 U.S. at--, 119 S.Ct. 

at 1949. 

*68 Analysis 
[13) Mazzan argues that whatever information 

prosecutors may have provided orally to his counsel 
before trial was inadequate under Brady. He stresses 
that only access to the documents themselves would 
have provided the range and detail of information 
necessary to fully understand the in1plications of the 
police investigation or to dismantle Warmbier's alibi. 
We conclude that Mazzan is correct and therefore that 
the record does not support the district_ court's finding 
that Mazzan was fully apprised regarding Warmbier. 
Further, the record and relevant law do not·support the 
court's conclusion that the information regarding Siffin 

was illllllaterial. 
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[6] 

State courts, state agencies and state 
legislatures are final expositors of state law 
under our federal regime. Const. Md. art 15, 

§ 5. 

18 Cases that cite this headnote 

Constitutional Law 

'1li'? Determination and disposition 
' 

Criminal Law 

¥"' Sentence 

Where question of admissibility of evidence 

relating to guilt . or innocence was for 
court under Maryland law, and Maryland 

Court of Appeals ruled that suppressed 
confession of confederate would not have 

been admissible on issue of guilt or innocence 
since nothing in confession could have 
reduced petitioner's offense below murder in 

first degree, remandment of case, because of 

such confession withheld by prosecution, for 
retrial on issue of punishment but not on 
issue of guilt did not deprive petitioner of due 
process. Code Md.1957, art. 27, § 413; Code 
Supp.Md. art. 27, § 645A et seq.; Const.Md. 
art. 15, § 5; U.S.C.A.Const. Amend. 14. 

8252 Cases that cite this headnote 

Attorneys and Law Firms 

**1195 *84 E. Clinton Bamberger, Jr., Baltimore, Md., 
for petitioner. 

Thomas W. Jamison, III, Baltimore, Md., for respondent. 

Opinion 

Opinion of the Court by Mr. Justice DOUGLAS, 
announced by Mr. Justice BRENNAN. 

Petitioner and a companion, Boblit, were found guilty of 
murder in the first degree and were sentenced to death, 
their convictions being affirmed by the Court of Appeals 
of Maryland. 220 Md. 454, 154 A.2d 434. Their trials were 

separate, petitioner being tried first. At his trial Brady 
took the stand and admitted his participation in the crime, 

but he claimed that Boblit did the actual killing. And, 

© 2017 Thomson Reuters. No dalm to 

in his summation to the jury, Brady's counsel conceded 
that Brady was guilty of murder in the first degree, asking 
only that the jury return that verdict 'without capital 

punishment.' Prior to the trial petitioner's counsel had 

requested the prosecution to allow him to examine Boblit's 

extrajudicial statements. Several of those statements were 
shown to him; but one dated July 9, 1958, in which· 
Boblit admitted the actual homicide, was withheld by the 
prosecution and did not come to petitioner's notice until 
after he had been tried, convicted, and sentenced, and after 
his conviction had been affirmed. 

[1] Petitioner moved the trial court for a new trial 

based on the newly discovered evidence that had been 

suppressed by the prosecution. Petitioner's appeal from 
a denial of that motion was dismissed by the Court of 
Appeals without prejudice to relief under the Maryland 

*85 Post Conviction Procedure Act. 222 Md. 442, 160 
A.2d 912. The petition for post-conviction relief was 
dismissed by the trial court; and on appeal the Court 
of Appeals held that suppression of the evidence by 

the prosecution denied petitioner due process of law 

and remanded the case for a retrial of the question of 
punishment, not the question of guilt. 226 Md. 422, 174 
A.2d 167. The case is here on certiorari, 371 U.S. 812, 83 

S.Ct. 56, 9 L.Ed.2d 54. 1 

1 Neither party suggests that the decision below is 
not a 'final judgment' within the meaning of 28 

U.S.C. s 1257(3), and no attack on the reviewability 

of the lower court's judgment could be successfully 
maintained. For the general rule that 'Final judgment 
in a criminal case means sentence. The sentence is 
the judgment' (Berman v. United States, 302 U.S. 
211, 212, 58 S.Ct. 164, 166, 82 L.Ed. 204) cannot be 
applied here. If in fact the Fourteenth Amendment 
entitles petitioner to a new trial on the issue of 
guilt as well as punishment the ruling below has 

seriously prejudiced him. It is the right to a trial 

on the issue of guilt 'that presents a serious and 
unsettled question' (Cohen v. Beneficial Industrial 
Loan Corp., 337 U.S. 541, 547, 69 S.Ct. 1221, 1226, 
93 L.Ed. 1528) that 'is fundamental to the further 
conduct of the case' (United States v. General Motors 
Corp., 323 U.S. 373, 377, 65 S.Ct. 357, 359, 89 L.Ed. 
311). This question is 'independent of, and unaffected 
by' (Radio Station WOW v. Johnson, 326 U.S. 120, 
126, 65 S.Ct. 1475, 1479, 89 L.Ed. 2092) what may 

transpire in a trial at which petitioner can receive only 
a life imprisonment or death sentence. It cannot be 

mooted by such a proceeding. See Largent v. Texas, 
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318 U.S. 418, 421--422, 63 S.Ct. 667, 668-669, 87 

L.Ed. 873. Cf. Local No. 438 Const. and General 
Laborers' Union v. Cmry, 371 U.S. 542, 549, 83 S.Ct. 
531, 536, 9 L.Ed.2d 514. 

**1196 The crime in question was murder committed 
in the perpetration of a robbery. Punishment for that 
crime in Maryland is life imprisonment or death, the 

jury being empowered to restrict the punishment to life 

by addition of the words 'without capital punishment.' 

3 Md.Ann.Code, 1957, Art. 27, s 413. In Maryland, by 
reason of the state constitution, the jury in a criminal case 
are 'the Judges of Law, as well as of fact.' Art. XV, s 5. 
The question presented is whether petitioner was denied a 
federal right when the Court of Appeals restricted the new 

trial to the question of punishment. 
*86 [2] We agree with the Court of Appeals that 

suppression of this confession was a violation of the Due 

Process Clause of the Fourteenth Amendment. The Court 
of Appeals relied in the main on two decisions from the 
Third Circuit Court of Appeals-United States ex rel. 
Almeida v. Baldi, 195 F.2d 815, 33 A.L.R.2d 1407, and 
United States ex rel. Thompson v. Dye, 221 F.2d 763-
which, we agree, state the correct constitutional rule. 

This ruling is an extension of Mooney v. Holohan, 294 

U.S. 103, 112, 55 S.Ct. 340, 342, 79 L.Ed. 791, where 
the Court ruled on what nondisclosure by a prosecutor 
violates due process: 

'It is a requirement that cannot be 

deemed to be satisfied by mere notice 
and hearing if a state has contrived 
a conviction through the pretense of 

a trial which in truth is but used as 

a means of depriving a defendant of 
liberty through a deliberate deception 
of court and jury by the presentation of 
testimony known to be perjured. Such 

a contrivance by a state to procure 
the conviction and imprisonment of 
a defendant is as inconsistent with 
the rudimentary demands of justice as 

is the obtaining of a like result by 
intimidation.' 

In Pyle v. Kansas, 317 U.S. 213, 215-216, 63 S.Ct. 177, 

178, 87 L.Ed. 214, we phrased the rule in broader terms: 

WESfLAW © 2017 Thomson Reuters. No claim to 

'Petitioner's papers are inexpertly 

drawn, but they do set forth allegations 
that his imprisonment resulted from 
pe1jured testimony, knowingly used 
by the State authorities to obtain his 
conviction, and from the deliberate 
suppression by those same authorities 

of evidence favorable to him. 

These allegations sufficiently charge a 

deprivation of rights guaranteed by the 
Federal Constitution, and, if proven, 
would entitle petitioner to release 
from his present custody. Mooney v. 
Holohan, 294 U.S. 103, 55 S.Ct. 340, 

79 L.Ed. 791.' 

*87 The Third Circuit in the Baldi case construed that 

statement in Pyle v. Kansas to mean that the 'suppression 
of evidence favorable' to the accused was itself sufficient 
to amount to a denial of due process. 195 F.2d, at 820. 
In Napue v. Illinois, 360 U.S. 264, 269, 79 S.Ct. 1173, 3 

L.Ed.2d 1217, we extended the test formulated in Mooney 
v. Holohan when we said: 'The same result obtains when 
the State, although not soliciting false evidence, allows it 

to ~o uncorrected when it appears.' And see Alcorta v. 

Texas, 355 U.S. 28, 78 S.Ct. 103, 2 L.Ed.2d 9; Wilde v. 

Wyoming, 362 U.S. 607, 80 S.Ct. 900, 4 L.Ed.2d 985. Cf. 
Durleyv. Mayo, 351 U.S. 277,285, 76 S.Ct. 806,811,100 
L.Ed. 1178 ( dissenting opinion). 
[3] We now hold that the suppression by the prosecution 

of evidence favorable to an accused upon request violates 
**1197 due process where the evidence is material either 

to guilt or to punishment, irrespective of the good faith or 

bad faith of the prosecution. 

The principle of Mooney v. Holohan is not punishment of 
society for misdeeds of a prosecutor but avoidance of an 

unfair trial to the accused. Society wins not only when the 
guilty are convicted but when criminal trials are fair; our 
system of the administration of justice suffers when any 

accused is treated unfairly. An inscription on the walls of 

the Department of Justice states the proposition candidly 
for the federal domain: 'The United States wins its point 

whenever justice is done its citizens in the courts.' 2 A 

prosecution that withholds evidence on demand of an 
accused which, if made available, *88 would tend to 
exculpate him or reduce the penalty helps shape a trial that 
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bears heavily on the defendant. That casts the prosecutor 
in the role of an architect of a proceeding that does not 
comport with standards of justice, even though, as in the 
present case, his action is not 'the result of guile,' to use 
the words of the Court of Appeals. 226 Md., at 427, 174 
A.2d, at 169. 
2 Judge Simon E. Sobeloffwhen Solicitor General put 

the idea as follows in an address before the Judicial 

Conference of the Fourth Circuit on June 29, 1954: 

'The Solicitor General is not a neutral, he is an 

advocate; but an advocate for a client whose business 

is not merely to prevail in the instant case. My client's 

chief business is not to achieve victory but to establish 

justice. We are constantly reminded of the now classic 

words penned by one of my illustrious predecessors, 

Frederick William Lehmann, that the Government 

wins its point when justice is done in its courts.' 

The question remains whether petitioner was denied a 
constitutional right when the Court of Appeals restricted 
his new trial to the question of punishment. In justification 
of that ruling the Court of Appeals stated: 
'There is considerable doubt as to how much good Bo blit's 
undisclosed confession would have done Brady if it had 
been before the jury. It clearly implicated Brady as being 
the one who wanted to strangle the victim, Brooks. Boblit, 
according to this statement, also favored killing him, but 
he wanted to do it by shooting. We cannot put ourselves 
in the place of the jury and assume what their views would 
have been as to whether it did or did not matter whether it 
was Brady's hands or Boblit's hands that twisted the shirt 
about the victim's neck. * * * (I)t would be 'too dogmatic' 
for us to say that the jury would not have attached any 
significance to this evidence in considering the punishment 
of the defendant Brady. 

'Not without some doubt, we conclude that the 
withholding of this particular confession of Boblit's was 
prejudicial to the defendant Brady. * * * 

'The appellant's sole claim of prejudice goes to the 
punishment imposed. If Boblit's withheld confession had 
been before the jury, nothing in it could have reduced the 
appellant Brady's offense below murder in the first degree. 
We, therefore, see no occasion to retry that issue.' 226 
Md., at 429-430, 174 A.2d, at 171. (Italics added.) 

*89 If this were a jurisdiction where the jury was not the 
judge of the law, a different question would be presented. 

But since it is, how can the Maryland Court of Appeals 
state that nothing in the suppressed confession could have 
reduced petitioner's offense 'below murder in the first 
degree'? If, as a matter of Maryland law, juries in criminal 
cases could determine the admissibility of such evidence 
on the issue of innocence or guilt, the question would seem 
to be foreclosed. 
[4] [S] [6] But Maryland's constitutional provision 

making the jury in criminal **1198 cases 'the Judges 

of Law'
1 

does not mean precisely what it seems to say. 3 

The present status of that provision was reviewed recently 
in Giles v. State, 229 Md. 370, 183 A.2d 359, appeal 
dismissed, 372 U.S. 767, 83 S.Ct. 1102, where the several 
exceptions, added by statute or carved out by judicial 
construction, are reviewed. One of those exceptions, 
material here, is that 'Trial courts have always passed 
and still pass upon the admissibility of evidence the jury 
may consider on the issue of the innocence or guilt of 
the accused.' 229 Md., at 383, 183 A.2d, at p. 365. The 
cases cited make up a long line going back nearly a 
century. Wheeler v. State, 42 Md. 563, 570, stated that 
instructions to the jury were advisory only, 'except in 

regard to questions as to what shall be considered as 
evidence.' And the court 'having such right, it follows of 
course, that it also has the right to prevent counsel from 
arguing against such an instruction.' Bell v. State, 57 Md. 
108, 120. And see Beard v. State, 71 Md. 275, 280, 17 A. 
1044, 1045, 4 LR.A. 675; Dick v. State, 107 Md. 11, 21, 68 
A. 286, 290. Cf. Vogel v. State, 163 Md. 267, 162 A. 705. 

3 See Dennis, Maryland's Antique Constitutional 

Thorn, 92 U. of Pa.L.Rev. 34, 39, 43; Prescott, 
Juries as Judges of the Law: Should the Practice be 

Continued, 60 Md.St.Bar Assn.Rept. 246, 253-254. 

*90 We usually walk on treacherous ground when we 

explore state law, 4 for state courts, state agencies, and 
state legislatures are its final expositors under our federal 
regime. But, as we read the Maryland decisions, it is the 
court, not the jury, that passes on the 'admissibility of 
evidence' pertinent to 'the issue of the innocence or guilt 
of the accused.' Giles v. State, supra. In the present case a 
unanimous Court of Appeals has said that nothing in the 
suppressed confession 'could have reduced the appellant 
Brady's offense below murder in the first degree.' We 
read that statement as a ruling on the admissibility of the 
confession on the issue of innocence or guilt. A sporting 
theory of justice might assume that if the suppressed 
confession had been used at the first trial, the judge's ruling 
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that it was not admissible on the issue of innocence or guilt 
might have been flouted by the jury just as might have been 
done if the court had first admitted a confession and then 

stricken it from the record. 5 But we cannot raise that trial 
strategy to the dignity of a constitutional right and say 
that the deprival of this defendant of that sporting chance 
through the use of a *91 bifurcated trial (cf. Williams v. 
New York, 337 U.S. 241, 69 S.Ct. 1079, 93 L.Ed. 1337) 
denies him due process or violates the Equal Protection 
Clause of the Fourteenth Amendment. 
4 

5 

For one unhappy incident of recent vintage see 

Oklahoma Packing Co. v. Oklahoma Gas & Electric 
Co., 309 U.S. 4, 60 S.Ct. 215, 84 L.Ed. 447, 537, that 
replaced an earlier opinion in the same case, 309 U.S. 
703. 

'In the matter of confessions a hybrid situation exists. 
It is the duty of the Court to determine from the 
proof, usually taken out of the presence of the jury, 

if they were freely and voluntarily made, etc., and 

admissible. If admitted, the jury is entitled to hear 
and consider proof of the circumstances surrounding 
their obtention, the better to determine their weight 
and sufficiency. The fact that the Court admits them 
clothes them with no presumption for the jury's 
purposes that they are either true or were freely and 
voluntarily made. However, after a confession has 
been admitted and read to the jury the judge may 

change his mind and strike it out of the record. Does 

he strike it out of the jury's mind?' Dennis, Maryland's 
Antique Constitutional Thorn, 92 U. of Pa.L.Rev. 34, 
39. See also Bell v. State, supra, 57 Md. at 120; Vogel 
v. State, 163 Md., at 272, 162 A., at 706-707. 

Affirmed. 

Separate opinion of Mr. Justice WHITE. 

1. The Maryland Court of Appeals declared, 'The 
suppression or withholding by the State of material 
evidence exculpatory to an accused is a violation 
**1199 of due process' without citing the United States 

Constitution or the Maryland Constitution which also 

* has a due process clause. We therefore cannot be sure 
which Constitution was invoked by the court below and 
thus whether the State, the only party aggrieved by this 
portion of the judgment, could even bring the issue here 
if it desired to do so. See New York City v. Central 

Savings Bank, 306 U.S. 661, 59 S.Ct. 790, 83 L.Ed. 1058; 
Minnesota v. National Tea Co., 309 U.S. 551, 60 S.Ct. 
676, 84 L.Ed. 920. But in any event, there is no cross-

petiton by the State, nor has it challenged the correctness 
of the ruling below that a new trial on punishment was 
called for by the requirements of due process. In my view, 
therefore, the Court should not reach the due process 
question which it decides. It certainly is not the case, 
as it may be suggested, that without it we would have 
only a state law question, for assuming the court below 
was correct in finding a violation of petitioner's rights 
in the suppression of evidence, the federal question he 
wants decided here still remains, namely, whether denying 
him a new trial on guilt as well as punishment deprives 
him of equal protection. There is thus a federal question 
to deal with in this Court, cf. Bell v. Hood, 327 U.S. 
678, 66 S.Ct. 773, 90 L.Ed. 939, *92 wholly aside from 
the due process question involving the suppression of 
evidence. The majority opinion makes this unmistakably 
clear. Before dealing with the due process issue it says, 
'The question presented is whether petitioner was denied 
a federal right when the Court of Appeals restricted the 
new trial to the question of punishment.' After discussing 
at some length and disposing of the suppression matter 
in federal constitutional terms it says the question still 
to be decided is the same as it was before: 'The question 
remains whether petitioner was denied a constitutional 
right when the Court of Appeals restricted his new trial to 
the question of punishment.' 
* Md.Const., Art. 23; Home Utilities Co., Inc., v. 

Revere Copper & Brass, Inc., 209 Md. 610, 122 A.2d 

109; Raymond v. State ex rel. Szydlouski, 192 Md. 
602, 65 A.2d 285; County Com'rs of Anne Arundel 
County v. English, 182 Md. 514, 35 A.2d 135, 150 
A.L.R. 842; Oursler v. Tawes, 178 Md. 471, 13 A,2d 

763. 

The result, of course, is that the due process discussion by 
the Court is wholly advisory. 

2. In any event the Court's due process advice 
goes substantially beyond the holding below. I would 
employ more confining language and would not cast in 
constitutional form a broad rule of criminal discovery. 
Instead, I would leave this task, at least for new, to the 
rule-making or legislative process after full consideration 
by legislators, bench, and bar. 

3. I concur in the Court's disposition of petitioner's equal 
protection argument. 
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Mr. Justice HARLAN, whom Mr. Justice BLACK joins, 
dissenting. 

I think this case presents only a single federal question: 
did the order of the Maryland Court of Appeals 
granting a new trial, limited to the issue of punishment, 
violate petitioner's Fourteenth Amendment right to equal 

protection? 1 In my opinion an affirmative answer would 
*93 be required if the Boblit statement would have been 

admissible on the issue of guilt at petitioner's original 
trial. This indeed seems to be the clear implication of this 
Court's opinion. 
1 I agree with my Brother WHITE that there is no 

necessity for deciding in this case the broad due 
process questions with which the Court deals at pp. 
1196-1197 of its opinion. 

The Court, however, holds that the Fourteenth 
Amendment was not infringed because it considers the 
Court of Appeals' opinion, and the other Maryland cases 
dealing with Maryland's constitutional provision making 
juries in criminal cases 'the Judges of Law, as **1200 well 

as of fact,' as establishing that the Boblit statement would 
not have been admissible at the original trial on the issue 
of petitioner's guilt. 

But I cannot read the Court of Appeals' opinion with any 
such assurance. That opinion can as easily, and perhaps 
more easily, be read as indicating that the new trial 
limitation followed from the Court of Appeals' concept of 
its power, under s 645G of the Maryland Post Conviction 

Procedure Act, Md.Code, Art. 27 (1960 Cum.Supp.) and 
Rule 870 of the Maryland Rules of Procedure, to fashion 
appropriate relief meeting the peculiar circumstances of 

this case, 2 rather than from the view that the Boblit 
statement would have been relevant at the original trial 
only on the issue of punishment. 226 Md., at 430, 174 
A.2d, at 171. This interpretation is indeed fortified by 
the Court of Appeals' earlier general discussion as to the 
admissibility of third-party confessions, which falls short 
of saying anything that is dispositive *94 of the crucial 

issue here. 226 Md., at 427-429, 174 A.2d, at 170. 3 

2 Section 645G provides in part: 'If the court finds in 
ravor of the petitioner, it shall enter an appropriate 
order with respect to the judgment or sentence in the 
former proceedings, and any supplementary orders 
as to rearraignment, retrial, custody, bail, discharge, 
correction of sentence, or other matters that may be 

3 

necessary and proper.' Rule 870 provides that the 
Court of Appeals 'will either affirm or reverse the 
judgment from which the appeal was taken, or direct 
the manner in which it shall be modified, changed or 
amended.' 

It is noteworthy that the Court of Appeals did not 
indicate that it was limiting in any way the authority 
of Day v. State, 196 Md. 384, 76 A.2d 729. In that 
case two defendants were jointly tried and convicted 
of felony murder. Each admitted participating in 
the felony but accused the other of the homicide. 
On appeal the defendants attacked the trial court's 
denial of a severance, and the State argued that 
neither defendant was harmed by the statements put 
in evidence at the joint trial because admission of 
the felony amounted to admission of guilt of felony 
murder. Nevertheless the Court of Appeals found an 
abuse of discretion and ordered separate new trials on 
all issues. 

Nor do I find anything in any of the other Maryland 
cases cited by the Court (ante, p. 1197) which bears on the 
admissibility vel non of the Bo bli t statement on the issue of 
guilt. None of these cases suggests anything more relevant 
here than that a jury may not 'overrule' the trial court on 
questions relating to the admissibility of evidence. Indeed 
they are by no means clear as to what happens if the jury 
in fact undertakes to do so. In this very case, for example, 
the trial court charged that 'in the final analysis the jury 
are the judges of both the law and the facts, and the verdict 
in this case is entirely the jury's responsibility.' (Emphasis 
added.) 

Moreover, uncertainty on this score is compounded by the 
State's acknowledgment at the oral argument here thit the 
withheld Boblit statement would have been admissible at 

the trial on the issue of guilt. 4 

4 In response to a question from the Bench as to 
whether Boblit's statement, had it been offered at 
petitioner's original trial, would have been admissible 
for all purposes, counsel for the State, after some 
colloquy, stated: 'It would have been, yes.' 

In this state of uncertainty as to the proper answer to 
the critical underlying issue of state law, and in view of 
the fact that the Court of Appeals did not in terms *95 
address itself to the equal protection question, I do not see 
how we can properly resolve this case at this juncture. I 
think the appropriate course is to vacate the judgment of 
the State Court of Appeals and remand the case to that 
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court for further consideration in light of the governing 
constitutional principle stated at the outset of this opinion. 
Cf. Minnesota v. National Tea Co., 309 U.S. 551, 60 S.Ct. 
676, 84 L.Ed. 920. 

End of Document 

All Citations 
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Tommy David STRICKLER, Petitioner, 
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Fred W. GREENE, Warden. 

No. 98-5864. 

I 
Argued March 3, 1999. 

I 
Decided June 17, 1999. 

Following affirmance of capital murder conviction and 
death sentence, 241 Va. 482, 404 S.E.2d 227, and 
affirmance of denial of state habeas corpus petition, 
249 Va. 120, 452 S.E.2d 648, state prisoner petitioned 
for habeas corpus. Writ was granted by the United 
States District Court for the Eastern District of Virginia, 
Robert R. Merhige, Jr., Senior District Judge. The 
Court of Appeals for the Fourth Circuit, 149 F.3d 
1170, vacated in part and remanded, and certiorari 
was granted. The Supreme Court, Justice Stevens, held 
that: (1) undisclosed documents impeaching eyewitness 
testimony as to · circumstances of abduction of victim 
were favorable to petitioner for purposes of Brady; (2) 
petitioner reasonably relied on prosecution's open file 
policy and established cause for procedural default in 
raising Brac(y claim; but (3) petitioner could not show 
either materiality under Brac(v or prejudice that would 
excuse petitioner's procedural default. 

Affirmed. 

Justice Thomas joined in part. 

Justice Souter, with whom Justice Kennedy joined in part, 
filed an opinion concurring in part and dissenting in part. 

West Headnotes (21) 

[1] Constitutional Law 
~ Witnesses 

[2] 

[3] 

[4] 

Constitutional Law 
'9= Requests for disclosure 

Criminal Law 
~- Particular Types oflnformation Subject 

to Disclosure 

Criminal Law 
~ Impeaching evidence 

Criminal Law 
~ Request for disclosure;procedure 

The due process duty of the prosecution 
under Brady to disclose evidence favorable 
to defendant is applicable even though 
there has been no request by defendant, 
and encompasses impeachment evidence as 
well as exculpatory evidence. U.S.C.A. 
Const.Amends. 5, 14. 

603 Cases that cite this headnote 

Criminal Law 
~ Materiality and probable effect of 

information in general 

Evidence is "material" for purposes of Brady 

if there is a reasonable probability that, had 
the evidence been disclosed to the defense, 
the result of the proceeding would have been 
different. 

1401 Cases that cite this headnote 

Criminal Law 
e:~ Responsibility of and for police and other 

agencies 

The Brady rule encompasses evidence known 
only to police investigators and not to the 
prosecutor, and thus the individual prosecutor 
has a duty to learn of any evidence favorable 
to the defense which is known to the others 
acting on the government's behalf in the case, 
including the police. 

339 Cases that cite this headnote 

Attorney General 
~ Powers and Duties 

The United States Attorney is the 
representative not of an ordinary party 
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[SJ 

[61 

[7] 

to a controversy, but of a sovereignty 
whose obligation to govern impartially is as 
compelling ~s its obligation to govern at all, 

and whose interest, therefore, in a criminal 
prosecution is not that it shall win a case, but 
that justice shall be done. 

41 Cases that cite this headnote 

Criminal Law 
~ Materiality and probable effect of 

information in general 

Strictly speaking, there is never a real "Brady 

violation" unless the nondisclosure was so 
serious that there is a reasonable probability 
that the suppressed evidence would have 
produced a different verdict. 

585 Cases that cite this headnote 

Criminal Law 

~ Materiality and probable effect of 
information in general 

There are three components of a true Brady 
violation: the evidence at issue must be 
favorable to the accused, either because it 
is exculpatory, or because it is impeaching; 
the evidence must have been suppressed by 
the State, either willfully or inadvertently; 

and prejudice must have ensued. U.S.C.A. 
Const.Amends. 5, 14. 

3098 Cases that cite this headnote 

Criminal Law 

~ Impeaching evidence 

The contrast between the terrifying incident 
that a witness confidently described in her 
testimony at trial on charges of abduction 
and capital murder and her initial perception 
of that event "as a trivial episode of college 
kids carrying on" sufficed to establish the 
impeaching character of the undisclosed 
documents conveying that initial perception, 
so that they were favorable to the accused 

for purposes of Brady, even if they were 
inculpatory. 
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[8] 

[9] 

87 Cases that cite this headnote 

Criminal Law 

~ Impeaching evidence 

Brady's disclosure requirements extend 
to materials that, whatever their other 
characteristics, may be used to impeach a 
witness. 

12 Cases that cite this headnote 

Criminal Law 

~ Constitutional obligations regarding 
disclosure 

If a prosecutor asserts that he complies 
with Brady through an open file policy, 
defense counsel may reasonably rely on that 
file to contain all materials the State is 
constitutionally obligated to disclose under 
Brady. U.S.C.A. Const.Amends. 5, 14. 

46 Cases that cite this headnote 

[10] Habeas Corpus 
~ Ignorance of law or fact;novelty and 

change in law 

Habeas corpus petitioner established cause 
for procedural default in failing to raise 
Brady claim either in trial court or in 
state habeas proceeding, where exculpatory 
material was withheld by the prosecution, 
petitioner reasonably relied on prosecution's 
open file policy, and state confirmed 
petitioner's reliance by asserting during 
state habeas proceedings that petitioner had 
already received "everything known to the 
government." 

185 Cases that cite this headnote 

[11] Habeas Corpus 
'IF> Ignorance of law or fact;novelty and 

change in law 

Conduct attributable to the State that impedes 
trial counsel's access to the factual basis 
for making a claim is the type of factor 
that ordinarily establishes the existence of 
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cause for a procedural default in making a 
claim later asserted in federal habeas corpus 
proceeding. 

229 Cases that cite this headnote 

[12J Habeas Corpus 
<£'- Cause or Excuse 

In a habeas corpus proceeding, the standard 
for cause for a procedural default should not 
vary depending on the timing of the default. 

50 Cases that cite this headnote 

[13] Habeas Corpus 
9"" Ignorance oflaw or fact;novelty and 

change in law 

For purposes of establishing cause for 
procedural default in failing to raise Brady 

claim prior to federal habeas corpus 
proceeding, based on failure to disclose 
certain notes of detective's interview with 
witness and letter by witness to detective, 
petitioner reasonably relied on prosecution's 
open file policy despite knowledge that 
detective had interviewed witness and though 
the federal district court entered an order 
allowing discovery of police files; knowledge 
of interviews did not establish knowledge that 
records pertaining to those interviews existed 
and had been suppressed, especially if some of 
them were in the prosecutor's open file, and 
fact that federal court granted discovery did 
not demonstrate that state court would have 
done so. 

114 Cases that cite this headnote 

[14] Habeas Corpus 
'"" Discovery and disclosure;physical or 

mental examination 

Under Virginia law, petitioner would not have 
been entitled to broad discovery of police files 
in state habeas proceedings without a showing 
of good cause. Va.Sup.Ct.Rules, Rule 4:l(b) 

(5)(3)(b). 

3 Cases that cite this headnote 

[15] Habeas Corpus 
~ Discovery and disclosure;physical or 

mental examination 

Mere speculation that some exculpatory 
material may have been withheld is unlikely 
to establish good cause for a discovery 
request on collateral review, nor should such 
suspicion suffice to impose a duty on counsel 
to advance a claim for which they have no 
evidentiary support. 

57 Cases that cite this headnote 

[16] Habeas Corpus 
~' Cause or Excuse 

Proper respect for state procedures counsels 
against a requirement that, to avoid finding 
lack of cause for procedural default for federal 
habeas corpus purposes, all possible claims 
be raised in state collateral proceedings, 
even when no known facts support them; 
the presumption that prosecutors have fully 
discharged their official duties is inconsistent 
with the suggestion that conscientious defense 
counsel have a procedural oblig~tion to assert 
constitutional error on the basis of mere 
suspicion that some prosecutorial misstep 
may have occurred. 

1 IO Cases that cite this headnote 

[17] Criminal Law 
'*""' Records 

Under Virginia law, except as modified 
by Brady, defendant would not have 
been entitled to discovery of police files. 
Va.Sup.Ct.Rules, Rule 3A:11. 

3 Cases that cite this headnote 

[18] Criminal Law 
9"" Materiality and probable effect of 

information in general 

Under Brady an inadvertent nondisclosure 

has the same impact on the fairness of the 
proceedings as deliberate concealment. 
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16 Cases that cite this headnote 

[19] Habeas Corpus 
'°? Prejudice 

In order to establish prejudice excusing 
procedural default in failing to raise Brady 

claim in state court, petitioner had to 
convince the Supreme Court that there 
was a reasonable probability, and not mere 
possibility, that the result of the trial 
would have been different if the suppressed 
documents had been disclosed to the defense, 
and it was not enough that testimony of 
witness about whom impeaching evidence 
was withheld made petitioner's conviction 
more likely than if she had not testified, 
and that discrediting her testimony might 
have changed the outcome of the trial; the 
question was not whether the petitioner would 
more likely than not have received a different 
verdict with the suppressed evidence, but 
whether in its absence he received a fair trial, 
understood as a trial resulting in a verdict 
worthy of confidence. 

1520 Cases that cite this headnote 

[20] Criminal Law 
~ Materiality and probable effect of 

information in general 

The materiality inquiry under Brady is not 
just a matter of determining whether, after 
discounting the inculpatory evidence in light 
of the undisclosed evidence, the remaining 
evidence is sufficient to support the jury's 
conclusions; rather, the question is whether 
the favorable evidence could reasonably be 
taken to put the whole case in such a 
different light as to undermine confidence in 
the verdict. 

425 Cases that cite this headnote 

[22] Homicide 
~ Principals 

Under Virginia law, defendant's guilt of 
capital murder did not depend on proof that 

* 

he was the dominant partner in killing the 
victim; proof that he was an equal participant 
with another was sufficient. 

1 Cases that cite this headnote 

**1939 *263 Syllabus * 

The syllabus constitutes no part of the opinion of 
the Court but has been prepared by the Reporter 
of Decisions for the convenience of the reader. See 
United States v. Detroit. Timber & Lumber Co., 200 

U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499. 

The Commonwealth of Virginia charged petitioner with 
capital murder and related crimes. Because an open file 
policy gave petitioner access to all of the evidence in 
the prosecutor's files, petitioner's counsel did not file 
a pretrial motion for discovery of possible exculpatory 
evidence. At the trial, Anne Stoltzfus gave detailed 
eyewitness testimony about the crimes and petitioner's 
role as one of the perpetrators. The prosecutor failed 

to disclose exculpatory materials in the police files, 
consisting of notes taken by a detective during interviews 
with Stoltzfus, and letters written by Stoltzfus to the 
detective, that cast serious doubt on significant portions 
of her testimony. The jury found petitioner guilty, and 
he was sentenced to death. The Virginia Supreme Court 
affirmed. In subsequent state habeas corpus proceedings, 
petitioner advanced an ineffective-assistance-of-counsel 
claim based, in part, on trial counsel's failure to file a 
motion under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215, for disclosure of all exculpatory 
evidence known to the prosecution or in its possession. 
In response, the Commonwealth asserted that such a 
motion was unnecessary because of the prosecutor's open 
file policy. The trial court denied relief. The Virginia 
Supreme Court affirmed. Petitioner then filed a federal 
habeas petition and was granted access to the exculpatory 
Stoltzfus materials for the first time. The District Court 
vacated petitioner's capital murder conviction and death 
sentence on the grounds that the Commonwealth had 
failed to disclose those materials and that petitioner had 
not; in consequence, received a fair trial. The Fourth 
Circuit reversed because petitioner had procedurally 
defaulted his Brady claim by not raising it at his trial or 
in the state collateral proceedings. In addition, the Fourth 
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Circuit concluded that the claim was, in any eve11t, without 
merit. 

Held: Although petitioner has demonstrated cause for 
failing to raise a Brady claim, Virginia did not violate 
Brady and its progeny by failing to disclose exculpatory 
evidence to petitioner. Pp. 1948-1955. 

(a) There are three essential components of a true 
Brady violation: the evidence at issue must be favorable 
to the accused, either because it is exculpatory, or 
because it **1940 is impeaching; that evidence must 
have been suppressed by the State, either willfully or 
inadvertently; and prejudice must have ensued. The 
record in this case unquestionably *264 establishes 
two of those components. The contrast between (a) the 
terrifying incident that Stoltzfus confidently described 
in her testimony and (b) her initial statement to the 
detective that the incident seemed a trivial episode 
suffices to establish the impeaching character of the 

undisclosed documents. Moreover, with respect to some 
of those documents, there is no dispute that they were 
known to the Commonwealth but not disclosed to trial 
counsel. It is the third component-whether petitioner 
has established the necessary prejudice-that is the most 
difficult element of the claimed Brady violation here. 
Because petitioner acknowledges that his Brady claim 
is procedurally defaulted;· this Court must first decide 
whether that default is excused by an adequate showing 
of cause and prejudice. In this case, cause and prejudice 
parallel two of the three components of the alleged 
Brady violation itself. The suppression of the Stoltzfus 
docun1ents constitutes one of the causes for the failure 
to assert a Brady claim in the state courts, and unless 
those documents were "material" for Brady purposes, see 
373 U.S., at 87, 83 S.Ct. 1194, their suppression did not 
give rise to sufficient prejudice to overcome the procedural 

default. Pp. 1948-1949. 

(b) Petitioner has established cause for failing to raise 
a Brady claim prior to federal habeas because (a) the 
prosecution withheld exculpatory evidence; (b) petitioner 
reasonably relied on the prosecution's open file policy as 
fulfilling the prosecution's duty to disclose such evidence; 
and ( c) the Commonwealth confirmed petitioner's reliance 
on the open file policy by asserting during state · 

habeas proceedings that petitioner had already received 
everything known to the government. See Murray v. 

Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, and Amadeo 

v. Zant, 486 U.S. 214, 222, 108 S.Ct. 1771, 100 L.Ed.2d 
249. Gray v. Netherland, 518 U.S. 152, 116 S.Ct. 2074, 135 
L.Ed.2d 457, and JvfcCleskey v. Zant, 499 U.S. 467, 111 

S.Ct. 1454, 113 L.Ed.2d 517, distinguished. This Court 
need not decide whether any one or two of the foregoing 
factors would be sufficient to constitute cause, since the 
combination of all three surely suffices. Pp. 1949-1952. 

(c) However, in order to obtain relief, petitioner must 
convince this Court that there is a reaso~able probability 
that his conviction or sentence would have been different 
had the suppressed documents been disclosed to the 

defense. The adjective is important. The question is 
not whether the defendant would more likely than not 
have received a different verdict with the suppressed 
evidence, but whether in its absence he received a fair 
trial, understood as a trial resulting in a verdict worthy 
of confidence. Kyles v. Whitley, 514 U.S. 419, 434, 115 
S.Ct. 1555, 131 L.Ed.2d 490. Here, other evidence in 
the record provides strong support for the conclusion 
that petitioner would have been convicted of capital 
murder and sentenced to death, even if Stoltzfus had been 
severely impeached or her testimony excluded entirely. 
Notwithstanding the obvious significance *265 of that 
testimony, therefore, petitioner cannot show prejudice 
sufficient to excuse his procedural default. Pp. 1952-1955. 

149 F.3d 1170, affirmed. 

STEVENS, J., delivered the opinion of the Court, in 
which REHNQUIST, C. J., and O'CONNOR, SCALIA, 
GINSBURG, and BREYER, JJ., joined in full, in which 
KENNEDY and SOUTER, JI., joined as to Part III, 
and in which THOMAS, J., joined as to Parts I and IV. 
SOUTER, J., filed an opinion concurring in part and 
dissenting in part, in which KENNEDY, J., joined as to 
Part II, post, p. 1955. 

Attorneys and Law Firms 

Miguel A. Estrada, Washington, DC, for petitioner. 

-Pamela A. Rumpz, for respondent. 

Opinion 

**1941 Justice STEVENS delivered the opinion of the 

Court. t 
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Justice THOMAS joins Parts I and IV of this opinion. 
, Justice KENNEDY joins Part III. 

The District Court for the Eastern District of Virginia 
granted petitioner's application for a writ of habeas corpus 
and vacated his capital murder conviction and death 
sentence on the grounds that the Commonwealth had 
failed to disclose important exculpatory evidence and that 
petitioner had not, in consequence, received a fair trial. 

The Court of Appeals for the Fourth Circuit reversed 
because petitioner had not raised his constitutional claim 
at his tria) or in state collateral proceedings. In addition, 
the Fourth Circuit concluded that petitioner's claim 

was, "in any event, without merit." App. 418, n. 8. 1 

Finding the legal question presented by this *266 case 
considerably more difficult than the Fourth Circuit, we 
granted certiorari, 525 U.S. 809, 119 S.Ct. 40, 142 L.Ed.2d 
31 (1998), to consider (1) whether the Commonwealth 
violated Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 
10 L.Ed.2d 215 (1963), and its progeny; (2) whether there 
was an acceptable "cause" for petitioner's failure to raise 
this claim in state court; and (3), if so, whether he suffered 
prejudice sufficient to excuse his procedural default. 

1 The opinion of the Court of Appeals is unreported. 
The judgment order is reported, Strickler v. Pruett, 

149 F.3d 1170 (C.A.4 1998). The opinion of the 
District Court is also unreported. 

I 

In the early evening of January 5, 1990, Leanne Whitlock, 
an African-American sophomore at James Madison 
University, was abducted from a loca~ shopping center 
and robbed and murdered. In separate trials, both 
petitioner and Ronald Henderson were convicted of all 
three offenses. Henderson was convicted of first-degree 
murder, a noncapital offense, whereas petitioner was 

convicted of capital murder and sentenced to death. 2 

2 Petitioner was tried in May 1990. Henderson fled 
the Commonwealth and was later apprehended in 
Oregon. He was tried in March 1991. 

At both trials, a woman named Anne Stoltzfus testified in 
vivid detail about Whitlock's abduction. The exculpatory 
material that petitioner claims should have been disclosed 
before trial includes documents prepared by Stoltzfus, 
and notes of interviews with her, that impeach significant 

portions of her testimony. We begin, however, by noting 

that, even without the Stoltzfus testimony, the evidence 
in the record was sufficient to establish petitioner's guilt 
on the murder charge. Whether petitioner would have 
been convicted of capital murder and received the death 
sentence if she had not testified, or if she had been 
sufficiently impeached, is less clear. To put the question in 
context, we review the trial testimony at some length. 

The Testimony at Trial 
At about 4:30 p.m. on January 5, 1990, Whitlock 
borrowed a 1986 blue Mercury Lynx from her boyfriend, 
John Dean, *267 who worked in the Valley Shopping 
Mall in Harrisonburg, Virginia. At about 6:30 or 6:45 
p.m., she left her apartment, intending to return the car to 
Dean at the mall. She did not return the car and was not 
again seen alive by any of her friends or family. 

Petitioner's mother testified that she had driven petitioner 
and Henderson to Harrisonburg on January 5. She also 
testified that petitioner always carried a hunting knife 
that had belonged to his father. Two witnesses, a friend 
of Henderson's and a security guard, saw petitioner and 
Henderson at the mall that afternoon. The security guard 
was informed around 3:30 p.m. that two men, one of 
whom she identified at trial as petitioner, were attempting 
to steal a car in the parking lot. She had them under 
observation during the remainder of the afternoon but lost 
sight of them at about 6:45. 

At approximately 7:30 p.m., a witness named Kurt Massie 
saw the blue Lynx at a location in Augusta County about 
25 miles from Harrisonburg and a short distance from the 
cornfield where Whitlock's body was later found. Massie 
identified petitioner as the driver of the vehicle; he also saw 
a white woman in the front seat and another man in the 
back. Massie noticed that the car was muddy, and that it 
turned off Route 340 onto a dirt road. 

**1942 At about 8 p.m., another witness saw the 
Lynx at Buddy's Market, with two men sitting in the 
front seat. The witness did not see anyone else in the 
car. At approximately 9 p.m., petitioner and Henderson 
arrived at Dice's Inn, a bar in Staunton, Virginia, 
where they stayed for about four or five hours. They 
danced with several women, including four prosecution 
witnesses: Donna Kay Tudor, Nancy Simmons, Debra 
Sievers, and Carolyn Brown. While there, Henderson gave 
Nancy Simmons a watch that had belonged to Whitlock. 
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Petitioner spent most of his time with Tudor, who was 
later arrested for grand larceny based on her possession of 
the blue Lynx. 

*268 These four women all testified that Tudor had 
arrived at Dice's at about 8 p.m. Three of them noticed 
nothing unusual about petitioner's appearance, but Tudor 
saw some blood on his jeans and a cut on his knuckle. 
Tudor also testified that she, Henderson, and petitioner 
left Dice's together after it closed to search for marijuana. 
Henderson was driving the blue Lynx, and petitioner 
and Tudor rode in back. Tudor related that petitioner 
was leaning toward Henderson and talking with him; she 
overheard a crude conversation that could reasonably 
be interpreted as describing the assault and murder of a 

black person with a "rock crusher." Tudor stated that 
petitioner made a statement that implied that he had killed 
someone, so they "wouldn't give him no more trouble." 
App. 99. Tudor testified that while she, petitioner, and 
Henderson were driving around, petitioner took out his 
knife and threatened to stab Henderson because he was 
driving recklessly. Petitioner then began driving. 

At about 4:30 or 5 a.m. on January 6, petitioner 
drove Henderson to Kenneth Workman's apartment in 

Timberville. 3 Henderson went inside to get something, 
and petitioner and Tudor drove off without waiting for 
him. Workman testified that Henderson had blood 011 his 
pants and stated he had killed a black person. 

3 Workman was called as a defense witness. 

Petitioner and Tudor then drove to a motel in Blue Ridge. 
A day or two later they went to Virginia Beach, where 
they spent the rest of the week. Petitioner gave Tudor pearl 
earrings that Whitlock had been wearing when she was 
last seen. Tudor saw Whitlock's driver's license and bank 
card in the glove compartment of the car. Tudor testified 
that petitioner unsuccessfully attempted to use Whitlock's 
bank card when they were in Virginia Beach. 

When petitioner and Tudor returned to Augusta County, 
they abandoned the blue Lynx. On January 11, the police 
identified the car as Dean's, and found petitioner's and 
Tudor's *269 fingerprints on both the inside and the 
outside of the car. They also found shoe impressions 
that matched the soles of shoes belonging to petitioner. 
Inside the car, they retrieved a jacket that contained 
identification papers belonging to Henderson. 

The police also recovered a bag at petitioner's mother's 
house that Tudor testified she and petitioner had left when 
they returned from Virginia Beach. The bag contained, 
among other items, three identification cards belonging to 
Whitlock and a black "tank top" shirt that was later found 
to have human blood and semen stains on it. Tr. 707. 

On January 13, a farmer called the police to advise them 
that he had found Henderson's wallet; a search of the 
area led to the discovery of Whitlock's frozen, nude, and 
battered body. A 69-pound rock, spotted with blood, lay 
nearby. Forensic evidence indicated that Whitlock's death 
was caused by "multiple blunt force injuries to the head." 
App. 109. The location of the rock and the human blood 
on the rock suggested that it had been used to inflict these 
injuries. Based on the contents of Whitlock's stomach, the 
medical examiner determined that she died fewer than six 

hours after she had last eaten. 4 

4 Whitlock's roommate testified that Whitlock had 

dinner at 6 p.m. on January 5, 1990, just before she 
left for the mall to return Dean's car. 

A number of Caucasian hair samples were found at the 
scene, three of which were probably petitioner's. Given 
the weight of the rock, the prosecution argued that one of 
**1943 the killers must have held the victim down while 

the other struck her with the murder weapon. 

Donna Tudor's estranged husband, Jay Tudor, was called 
by the defense and testified that in March she had told 
him that she was present at the murder scene and that 
petitioner did not participate in the murder. Jay Tudor's 
testimony was inconsistent in several respects with that 
of other witnesses. For example, he testified that several 
days elapsed *270 between the time that petitioner, 
Henderson, and Donna Tudor picked up Whitlock and 
the time of Whitlock's murder. 

Anne Stoltzfus' Testimony 
Anne Stoltzfus testified that 011 two occasions on January 
5 she saw petitioner, Henderson, and a blonde girl inside 
the Harrisonburg mall, and that she later witnessed their 
abduction of Whitlock in the parking lot. She did not call 
the police, but a week and a half after the incident she 
discussed it with classmates at James Madison University, 
where both she and Whitlock were students. One of 

them called the police. The next night a detective visited 
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her, and the following morning she went to the police 
station aD:d told her story to Detective Claytor, a member 
of the Harrisonburg City Police Department. Detective 

Claytor showed her photographs of possible suspects, and 
she identified petitioner and Henderson "with absolute 
certainty" but stated that she had a slight reservation 
about her identification of the blonde woman. Id., at 56. 

At trial, Stoltzfus testified that, at about 6 p.m. on January 
5, she and her 14-year-old daughter were in the Music 
Land store in the mall looking for a compact disc. While 
she was waiting for assistance from a clerk, petitioner, 
whom she described as "Mountain Man," and the blonde 

girl entered. 5 *271 Because petitioner was "revved up" 
and "very impatient," she was frightened and backed up, 
bumping into Henderson (whom she caHed "Shy Guy"), 
and thought she felt something hard in the pocket of his 
coat. Id., at 36-37. 

5 She testified to their appearances in great detail. She 
stated that petitioner had "a kind of multi layer 
look." He wore a grey T-shirt with a Harley Davidson 
insignia on it. The prosecutor showed Stoltzfus the 
shirt, stained with blood and semen, that the police 
had discovered at petitioner's mother's house. He 
asked if it were the same shirt she saw petitioner 
wearing at the mall. She replied, "That could have 
been it.'' App. 37, 39. Henderson "had either a white 
or light colored shirt, probably a short sleeve knit shirt 
and his pants were neat. They weren't just old blue 
jeans. They may have been new blue jeans or it may 
have just been more dressy slacks of some sort." Id., 
at 37. The woman "had blonde hair, it was kind ofin 
a shaggy cut down the back. She had blue eyes, she 
had a real sweet smile, kind of a small mouth. Just a 
touch of freckles on her face." Id., at 60. 

Stoltzfus left the store, intending to return later. At 
about 6:45, while heading back toward Music Land, she 
again encountered the threesome: "Shy Guy" walking by 
himself, followed by the girl, and then "Mountain Man" 
yelling "Donna, Donna, Donna." The girl bumped into 

Stoltzfus and then asked for directions to the bus stop. 6 

The three then left. 

6 Stoltzfus stated that the girl caught a button in 
Stoltzfus' "open weave sweater, which is why I 

remember her attire." Id., at 39. 

At first Stoltzfus tried to follow them because of her 
concern about petitioner's behavior, but she "lost him" 

© 2017 Thomson Reuters. No claim to 

and then headed back to Music Land. The clerk had not 
returned, so she and her daughter went to their car. While 
driving to another store, they saw a shiny dark blue car. 
The driver was "beautiful," "well dressed and she was 
happy, she was singing .... " Id., at 41. When the blue car 
was stopped behind a minivan at a stop sign, Stoltzfus saw 
petitioner for the third time. 

She testified: 

" 'Mountain Man' came tearing out of the Mall 
entrance door and went up to the driver of the van 
and ... was just really mad and ran back and banged 
on back of the backside of the van and then went back 
to the Mall entrance wall where 'Shy Guy' and 'Blonde 
Girl' was standing .... [T]hen we left [ and before the van 
and a white pickup truck could turn] 'Mountain Man' 
came out again .... " Id., at 42-43. 

After first going to the passenger side of the pickup truck, 
petitioner came back to the black girl's car, "pounded on" 
the passenger **1944 window, shook the car, yanked the 
door open and jumped in. When he motioned for "Blonde 
Girl" and "Shy *272 Guy" to get in, the driver stepped 
on the gas and "just laid on the horn" but she could not 
go because there were people walking in front of the car. 
The horn "blew a long time" and petitioner 

"started hitting her ... on the left shoulder, her right 
shoulder and then it looked like to me that he started 
hitting her on the head and I was, I just became 
concerned and upset. So I beeped, honked my horn 
and then she stopped honking the horn and he stopped 
hitting her and opened the door again and the 'Blonde 
Girl' got in the back and 'Shy Guy' followed and got 
behind him." Id., at 44--45. 

Stoltzfus pulled her car up parallel to the blue car, got 
out for a moment, got back in, and leaned over to ask 
repeatedly if the other driver was "O.K." The driver 
looked "frozen" and mouthed an inaudible response. 
Stoltzfus started to drive away and then realized "the only 
word that it could possibly be, was help." Id., at 47. The 
blue car then drove slowly around her, went over the 
curb with its horn honking, and headed out of the mall. 
Stoltzfus briefly followed, told her daughter to write the 

license number on a "3x4 [inch] index card," 7 and then left 
for home because she had an empty gas tank and "three 
kids at home waiting for supper." Id., at 48-49. 
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7 "I said to my fourteen[-year-]old daughter, write 
down the license number, you know, it was West 
Virginia, NKA 243 and I said help me to remember, 
'No Kids Alone 243,' and I said remember, 243 is my 
age." Id., at 48. 

At trial Stoltzfus identified Whitlock from a picture 
as the driver of the car and pointed to petitioner as 
"Mountain Man." When asked if pretrial publicity about 
the murd.er had influenced her identification, Stoltzfus 
replied "absolutely not." She explained: 

"[F]irst of all, I have an exceptionally good memory. 
I had very close contact with [petitioner] and he made 
an *273 emotional impression with me because of 
his behavior and I, he caught my attention and I 
paid attention. So I have absolutely no doubt of my 

identification." Id., at 58. 

The Commonwealth did not produce any other witnesses 
to the abduction. Stoltzfus' daughter did not testify. 

The Stoltzfits Documents 

The materials that provide the basis of petitioner's 
Brady claim consist of notes taken by Detective Claytor 
during his interviews with Stoltzfus, and letters written 
by Stoltzfus to Claytor. They cast serious doubt on 
Stoltzfus' confident assertion of her "exceptionally good 
memory." Because the content of the documents is critical 
to petitioner's procedural and substantive claims, we 
summarize their content. 

Exhibit 1 8 is a handwritten note prepared by Detective 
Claytor after his first interview with Stoltzfus on January 
19, 1990, just two weeks after the crime. The note indicates 
that she could not identify the black female victim. The 
only person Stoltzfus apparently could identify at this time 
was the white female. Id., at 306. 

8 These materials were originally attached to an 
affidavit submitted with petitioner's motion for 
smnmary judgment on his federal petition for habeas 
corpus. Because both the District Court and the 
Court of Appeals referred to the documents by their 
exhibit numbers, we have done the same. 

Exhibit 2 is a document prepared by Detective Claytor 
some time after February 1. It contains a summary of his 
interviews with Stoltzfus conducted on January 19 and 

January 20, 1990. 9 At that time "she was not sure whether 

she could identify the white males but felt sure she could 
identify the white female." 

9 As the District Court pointed out, however, it omits 
reference to the fact that Stoltzfus originally said that 
she could not identify the victim-~ fact recorded in 
his handwritten notes. Id., at 387. 

*274 Exhibit 3 is entitled "Observations" and includes a 
summary of the abduction. 

Exhibit 4 is a letter written by Stoltzfus to Claytor three 
days after their first interview "to clarify some of my 
confusion for you." The letter states that she had not 
remembered being at the mall, but that her daughter had 
helped jog her memory. Her description of the abduction 
includes the **1945 comment: "I have a very vague 

memory that I'm not sure of. It seems as if the wild guy 
that I saw had come running through the door and up 
to a bus as the bus was pulling off .... Then the guy I saw 
came running up to the black girl's window. Were those 
2 memories the same person?" Id., at 316. In a postscript 
she noted that her daughter "doesn't remember seeing the 
3 people get into the black girl's car .... " Ibid. 

Exhibit 5 is a note to Claytor captioned "My Impressions 
of'The Car,'" which contains three paragraphs describing 
the size of the car and comparing it with Stoltzfus' 
Volkswagen Rabbit, but not mentioning the license plate 
number that she vividly recalled at the trial. Id., at 317-

318. 

Exhibit 6 is a brief note from Stoltzfus to Claytor dated 
January 25, 1990, stating that after spending several 
hours with John Dean, Whitlock's boyfriend, "looking at 
current photos,'' she had identified Whitlock "beyond a 

shadow of a doubt." lO Id., at 318. The District Court 
noted that by the time of trial her identification had been 
expanded to include a description of her clothing and 
her appearance as a college kid who was "singing" and 
"happy." Id., at 387-388. 

10 Stoltzfus' trial testimony made no mention of her 
meeting with Dean. 

Exhibit 7 is a letter from Stoltzfus to Detective Claytor, 
dated January 16, 1990, in which she thanks him for his 
"patience with my sometimes muddled memories." She 
states that if the student at school had not called the police, 
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"I never would have made any of the associatioiis that you 
helped me make." Id., at 321. 

*275 In Exhibit 8, which is undated and summarizes 
the events described in her trial testimony, Stoltzfus 
commented: 

"So where is the 3x4 card? ... It would have been very 
nice if I could have remembered all this at the time and 
had simply gone to the police with the information. But 
I totally wrote this off as a trivial episode of college 
kids carrying on and proceeded with my own full-time 
college load at JMU .... Monday, January 15th. I was 
cleaning out my car and found the 3x4 card. I tore it 
into little pieces and put it in the bottom of a trash bag." 
Id., at 326. 

There is a dispute between the parties over whether 
petitioner's counsel saw Exhibits 2, 7, and 8 before trial. 
The prosecuting attorney conceded that he himself never 
saw Exhibits 1, 3, 4, 5, and 6 until long after petitioner's 
trial, and they were not in the file he made available 

to petitioner. 11 For purposes of this case, therefore, we 
assume that petitioner proceeded to trial without having 

seen Exhibits I, 3, 4, 5, and 6. 12 

11 

12 

The prosecutor recalled that Exhibits 2, 7, and 8 
had been in his open file, id., at 365-368, but 
the lawyer who represented Henderson at his trial 

swore that they were not in the file, id., at 330; the 

recollection of petitioner's trial counsel was somewhat 

equivocal. Lead defense counsel was sure he had not 
seen the documents, id., at 300, while petitioner's 

other lawyer signed an affidavit to the effect that he 
does "remember the information contained in [the 
documents]" but "cannot recall if I have seen these 
specific documents," id., at 371. 

Although the parties have not advanced an 

explanation for the non-disclosure of the documents, 

perhaps it was an inadvertent consequence of the 
fact that Harrisonburg is in Rockingham County 
and the trial was conducted by the Augusta County 
prosecutor. We note, however, that the prosecutor 
is responsible for "any favorable evidence known to 
the others acting on the government's behalf in the 
case, including the police." Kyles v. Whitley, 514 U.S. 
419, 437, 115 S.Ct. 1555, 131 L.Ed.2d 490 (1995). 
Thus, the Commonwealth, through its prosecutor, is 

charged with knowledge of the Stoltzfus materials for 

© 2017 Thomson Reuters. No claim to 

p1irp6ses of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 
1194, 10 L.Ed.2d 215 (1963). 

*276 State Proceedings 

Petitioner was tried in Augusta County, where Whitlock's 
body was found, on charges of capital murder, robbery, 
and abduction. Because the prosecutor maintained an 
open file policy, which gave petitioner's counsel access to 
all of the evidence in the Augusta County prosecutor's 

files, 13 petitioner's counsel **1946 did not file a 
pretrial motion for discovery of possible exculpatory 

evidence. 14 In closing argument, petitioner's lawyer 

effectively conceded that the evidence was sufficient to 
support the robbery and abduction charges, as well as 
the lesser offense of first-degree murder, but argued that 
the evidence was insufficient to prove that petitioner was 
guilty of capital murder. Id., at 192-193. 

13 

14 

In the federal habeas proceedings, the prosecutor 
gave the following sworn answer to an interrogatory 

requesting him to state what materials were disclosed 
by him to defense counsel pursuant to Brady: "I 

disclosed my entire prosecution file to Strickler's 
defense counsel prior to Strickler's trial by allowing 
him to inspect my entire prosecution file including, 
but not limited to, all police reports in the file 
and all witness statements in the file." App. 368, 
Petitioner's trial counsel had shared the prosecutor's 
understanding of the "open file" policy. In an 
affidavit filed in the state habeas proceeding, they 
stated that they "thoroughly investigated" petitioner's 

case. "In this we were aided by the prosecutor's office, 

which gave us full access to their files and the evidence 
they intended to present. We made numerous visits to 

their office to examine these files .... As a result ofthis 
cooperation, they introduced nothing at trial of which 
we were previously unaware." Id., at 223. 

In its pleadings on state habeas, the Commonwealth 
explained: "From the inception of this case, the 

prosecutor's files were open to the petitioner's counsel. 
Each of the petitioner's attorneys made numerous 

visits to the prosecutor's offices and reviewed all the 
evidence the Commonwealth intended to present.. .. 
Given that counsel were voluntarily given full 
disclosure of everything known to the government, 
there was no need for a formal [Brady] motion." Id., 
at 212-213. 

The judge instructed the jury that petitioner could 
be found guilty of the capital charge if the evidence 
established beyond a reasonable doubt that he "jointly 
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participated in the fatal beating" and "was an active 
and immediate participant *277 in the act or acts that 

caused the victim's death." Id, at 160-161. The jury 
found petitioner guilty of abduction, robbery, and capital 
murder. Id, at 200-201. After listening to testimony and 
arguments presented during the sentencing phase, the jury 
made findings of "vileness" and "future dangerousness," 
and unanimously recommended the death sentence that 
the judge later imposed. 

The Virginia Supreme Court affirmed the conviction and 
sentence. Strickler v. Commonwealth, 241 Va. 482, 404 
S.E.2d 227 (1991). It held that the trial court had properly 
instructed the jury on the "joint perpetrator" theory 
of capital murder and that the evidence, viewed most 
favorably in support of the verdict, amply supported the 
prosecution's theory that both petitioner and Henderson 

were active participants in the actual killing. 15 

15 "The Commonwealth's theory of the case was 
that Strickler and Henderson had acted jointly to 
accomplish the actual killing. It contended at trial, 
and argues on appeal, that the physical evidence 
points to a violent struggle between the assailants 
and the victim, in which Strickler's hair had actually 
been torn out by the roots. Although Leanne had 
been beaten and kicked, none of her injuries would 
have been sufficient to immobilize her until her skull 
was crushed with the 69-pound rock. Because, the 
Commonwealth's argument goes, the rock had been 
dropped on her head at least twice, while she was on 
the ground, leaving two bloodstained depressions in 
the frozen earth, it would have been necessary that she 
be held down by one assailant while the other lifted 
the rock and dropped it on her head. 

"The weight and dimensions of the 69-pound 
bloodstained rock, which was introduced in 
evidence as an exhibit, made it apparent that a 
single person could not have lifted it and dropped 
or thrown it while simultaneously holding the 
victim down. The bloodstains on Henderson's 
jacket as well as on Strickler's clothing further 
tended to corroborate the Commonwealth's theory 
that the two men had been in the immediate 
presence of the victim's body when the fatal blows 
were struck and, hence, had jointly participated in 
the killing." Strickler, 241 Va., at 494, 404 S.E.2d, 
at 235. 

In December 1991, the Augusta County Circuit Court 
appointed new counsel to represent petitioner in 

state habeas corpus proceedings. State habeas counsel 
advanced an *278 ineffective-assistance-of-counsel claim 
based, in part, on trial counsel's failure to file a motion 
under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 
L.Ed.2d 215 (1963), "to have the Coll1ll1onwealth disclose 
to the defense all exculpatory evidence known to it
or in its possession." App. 205-206. In answer to that 
claim, the Coll1ll1onwealth asserted that such a motion 
was unnecessary because the prosecutor had maintained 

an open file policy. 16 The Circuit Court dismis~ed the 

petition, and the State Supreme Court affirmed. Strickler 

v. Murray, 249 Va. 120,452 S.E.2d 648 (1995). 

16 Seen. 14, this page. 

Federal Habeas Corpus Proceedings 

In March 1996, petitioner filed a f~deral habeas corpus 
petition in the Eastern District **1947 of Virginia. The 

District Court entered a sealed, ex parte order granting 
petitioner's counsel the right to examine and to copy all 
of the police and prosecution files in the case. Record, 
Doc. No. 20. That order led to petitioner's counsel's first 
examination of the Stoltzfus materials, described supra, at 
1945-1947. 

Based on the discovery of those exhibits, petitioner for 
the first time raised a direct claim that his conviction 
was invalid because the prosecution had failed to comply 
with the rule of Brady v. Maryland. The District Court 
granted the Commonwealth's motion to dismiss all claims 
except for petitioner's contention that the Commonwealth 
violated Brady, that he received ineffective assistance 

of counsel, 17 and that he was denied due process of 
law under the Fifth and Fourteenth Amendments. In its 
order denying the Commonwealth's motion to dismiss, the 
District Court found that petitioner had "demonstrated 
cause for his failure to raise this claim earlier [because] 
[d]efense counsel had no independent access to this 
material and the Coll1ll1onwealth repeatedly withheld it 
throughout Petitioner's state habeas proceeding." App. 
287. 

17 Petitioner later voluntarily dismissed this claim. App. 
384. 

*279 After reviewing the Stoltzfus materials, and making 
the assumption that the three disputed exhibits had been 
available to the defense, the District Court concluded 
that the failure to disclose the other five was sufficiently 
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prejudicial to undermine confidence in the jury's verdict. 
Id., at 396. It granted summary judgment to petitioner and 
granted the writ. 

The Court of Appeals vacated in part and remanded. 
It held that petitioner's Brady claim was procedurally 
defaulted because the factual basis for the claim was 
available to him at the time he filed his state habeas 
petition. Given that he knew that Stoltzfus had been 
interviewed by Harrisonburg police officers, the court 
opined that "reasonably competent counsel would have 
sought discovery in state court" of the police files, and 
that in response to this "simple request, it is likely the state 
court would have ordered the production of the files." 
App. 421. Therefore, the Court of Appeals reasoned, it 
could not address the Brady claim unless petitioner could 
demonstrate both cause and actual prejudice. 

Under Fourth Circuit precedent a party "cannot establish 
cause to excuse his default ifhe should have known of such 
claims through the exercise of reasonable diligence." App. 
423 (citing Stockton v. Murray, 41 F.3d 920, 925 (1994)). 
Having already decided that the claim was available 
to reasonably competent counsel, the Fourth Circuit 
stated that the basis for finding procedural default also 
foreclosed a finding of cause. Moreover, the Court of 
Appeals reasoned, petitioner could not fault his trial 
lawyers' failure to make a Brady claim because they 
reasonably relied on the prosecutor's open file policy. App. 

423---424. 18 

18 For reasons we do not entirely understand, the 

Court of Appeals thus concluded that, while it was 

reasonable for trial counsel to rely on the open 
file policy, it was unreasonable for postconviction 
counsel to do so. 

As an alternative basis for decision, the Court of 
Appeals also held that petitioner could not establish 
prejudice because *280 "the Stoltzfus materials would 
have provided little or no help ... in either the guilt or 
sentencing phases of the trial." Id., at 425. With respect 
to guilt, the court noted that Stoltzfus' testimony was not 
relevant to petitioner's argument that he was only guilty 
of first-degree murder rather than capital murder because 
Henderson, rather than he, actually killed Whitlock. 
With respect to sentencing, the court concluded that 
her testimony "was of no import" because the findings 
of future dangerousness and vileness rested on other 
evidence. Finally, the court noted that even if it could get 

beyond the procedural default, the Brady claim would fail 
on the merits because of the absence of prejudice. App. 
425, n. 11. The Court of Appeals, therefore, reversed the 
District Court's judgment and remanded the case with 
instructions to dismiss the petition. 

**1948 II 

The first question that our order granting certiorari 
directed the parties to address is whether the 
Commonwealth violated the Brady rule. We begin our 
analysis by identifying the essential components of a 
Brady violation. 

[1] [2] [3] In Brady, this Court held "that the 
suppression by the prosecution of evidence favorable to 
an accused upon request violates due process where the 
evidence is material either to guilt or to punishment, 
irrespective of the good faith or bad faith of the 
prosecution." 373 U.S., at 87, 83 S.Ct. 1194. We have since 
held that the duty to disclose such evidence is applicable 
even though there has been no request by the accused, 
United States v. Agurs, 427 U.S. 97, 107, 96 S.Ct. 2392, 
49 L.Ed.2d 342 (1976), and that the duty encompasses 
impeachment evidence as wen· as exculpatory evidence, 
United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 3375, 
87 L.Ed.2d 481 (1985). Such evidence is material "if there 
is a reasonable probability that, had the evidence been 
disclosed to the defense, the result of the proceeding would 
have been different." Id., at 682, 105 S.Ct. 3375; see also 
Kyles v. vVhitley, 514 U.S. 419, 433---434, 115 S.Ct. 1555, 
131 L.Ed.2d 490 (1995). Moreover, the rule encompasses 
evidence "known only to police *281 investigators and 
not to the prosecutor." Id., at 438, 115 S.Ct. 1555. In 
order to comply with Brady, therefore, "the individual 
prosecutor has a duty to learn of any favorable evidence 
known to the others acting on the government's behalf in 
this case, including the police." Kyles, 514 U.S., at 437, 115 
S.Ct. 1555. 

[41 These cases, together with earlier cases condemning 

the knowing use of perjured testimony, 19 illustrate the 
special role played by the American prosecutor in the 
search for truth in criminal trials. Within the federal 
system, for example, we have said that the United States 
Attorney is "the representative not of an ordinary party 
to a controversy, but of a sovereignty whose obligation 
to govern impartially is as compelling as its obligation to 
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govern at all; and whose interest, therefore, in a criminal 
prosecution is not that it shall win a case, but that justice 
shall be done." Berger v. United States, 295 U.S. 78, 88, 55 

S.Ct. 629, 79 L.Ed. 1314 (1935). 

19 See, e.g., Mooney v. Holohan, 294 U.S. 103, 112, 55 

S.Ct. 340, 79 L.Ed. 791 (1935) (per curiam); Pyle v. 

Kansas, 317 U.S. 213,216, 63 S.Ct. 177, 87 L.Ed. 214 

(1942); Napue v. Illinois, 360 U.S. 264, 269-270, 79 

S.Ct. 1173, 3 L.Ed.2d 1217 (1959). 

[5] [6] This special status explains both the basis for the 
prosecution's broad duty of disclosure and our conclusion 
that not every violation of that duty necessarily establishes 
that the outcome was unjust. Thus the term "Brady 

violation" is sometimes used to refer to any breach of 

the broad obligation to disclose exculpatory evidence 20 -

that is, to any suppression of so-called" Brady material" -
although, strictly speaking, there is never a real "Brady 

violation" unless the nondisclosure was so serious that 
there is a reasonable probability that the suppressed 
evidence would have produced a different verdict. There 
are three components of a true Brady violation: The 
evidence at issue must be favorable to the accused, 
*282 either because it is exculpatory, or because it is 

impeaching; that evidence must have been suppressed by 
the State, either willfully or inadvertently; and prejudice 
must have ensued. 

20 Consider, for example, this comment in the dissenting 
opinion in Kyles v. Whitley: "It is petitioner's burden 
to show that in light of all the evidence, including 
that untainted by the Brady violation, it is reasonably 
probable that a jury would have entertained a 
reasonable doubt regarding petitioner's guilt." 514 

U.S., at 460,115 S.Ct. 1555 (opinion of SCALIA, J.). 

[7] [8] Two of those components are unquestionably 
established by the record in this case. The contrast 
between (a) the terrifying incident that Stoltzfus 
confidently described in her testimony and (b) her initial 
perception of that event "as a trivial episode of college kids 
carrying on" that her daughter did not even notice, suffices 
to establish the impeaching character of the undisclosed 

documents. 21 Moreover, with respect to at **1949 least 
five of those documents, there is no dispute about the 
fact that they were known to the Commonwealth but 
not disclosed to trial counsel. It is the third component
whether petitioner has established the prejudice necessary 
to satisfy the "materiality" inquiry-that is the most 

© 2017 Thomson R0ut0rs, No claim to 

difficult element of the claimed Brady violation in this 
case. 

21 We reject respondent's contention that these 
documents do not fall under Brady because they 
were "inculpatory." Brief for Respondent 41. Our 
cases make clear that Brady's disclosure requirements 
extend to materials that, whatever their other 
characteristics, may be used to impeach a witness. 
United States v. Bagley, 473 U.S. 667, 676, 105 S.Ct. 
3375, 87 L.Ed.2d 481 (1985). 

Because petitioner acknowledges that his Brady claim is 
procedurally defaulted, we must first decide whether that 
default is excused by an adequate showing of cause and 
prejudice. In this case, cause and prejudice parallel two of 
the three components of the alleged Brady violation itself. 
The suppression of the Stoltzfus documents constitutes 
one of the causes for the failure to assert a Brady claim 
in the state courts, and unless those documents were 
"material" for Brady purposes, their suppression did not 
give rise to sufficient prejudice to overcome the procedural 
default. 

III 

Respondent expressly disavows any reliance on the fact 
that petitioner's Brady claim was not raised at trial. Brief 
*283 for Respondent 17-18, n. 6. He states that the 

Commonwealth has consistently argued "that the claim 
is defaulted because it could have been raised on state 
habeas corpus through the exercise of due diligence; but 
was not." Ibid. Despite this concession, it is appropriate to 
begin the analysis of the "cause" issue by explaining why 
petitioner's reasons for failing to raise his Brady claim at 
trial are acceptable under this Court's cases. 

[9] [10] [11] Three factors explain why trial counsel did 
not advance this claim: The documents were suppressed 
by the Commonwealth; the prosecutor maintained an 

open file policy; 22 and trial counsel were not aware of the 
factual basis for the claim. The first and second factors 
-i.e., the nondisclosure and the open file policy-are 
both fairly characterized as conduct attributable to the 
Commonwealth that impeded trial counsel's access to the 

factual basis for making a Brady claim. 23 As we explained 
in Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639 

U.S. Government Works, i3 
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(1986), it is just such factors that ordinarily establish the 

existence of cause for a procedural default. 24 

22 

23 

24 

While the precise dimensions of an "open file policy" 
may vary from jurisdiction to jurisdiction, in this case 
it is clear that the prosecutor's use of the term meant 

that his entire prosecution file was made available to 
the defense. App. 368; see also n. 13, supra. 

We certainly do not criticize the prosecution's use of 
the open file policy. We recognize that this practice 

may increase the efficiency and the fairness of the 
criminal process. We merely note that, if a prosecutor 
asserts that he complies with Brady through an 
open file policy, defense counsel may reasonably 
rely on that file to contain all materials the State is 
constitutionally obligated to disclose under Brady. 

"[W]e think that the existence of cause for a 

procedural default must ordinarily turn on whether 

the prisoner can show that some objective factor 
external to the defense impeded counsel's efforts to 
comply with the State's procedural rule. Without 
attempting an exhaustive catalog of such objective 
impediments to compliance with a procedural rule, 
we note that a showing that the factual or legal 
basis for a claim was not reasonably available to 
counsel, see Reed v. Ross, 468 U.S., at 16, 104 S.Ct. 
2901, or that 'some interference by officials,' Brown 

v. Allen, 344 U.S. 443, 486, 73 S.Ct. 397, 97 L.Ed. 

469 (1953), made compliance impracticable, would 
constitute cause under this standard." Murray, 477 
U.S., at 488, 106 S.Ct. 2639; see also Amadeo v. Zant, 
486 U.S. 214, 221-222, 108 S.Ct. 1771, 100 L.Ed.2d 
249 (1988). 

[12] *284 If it was reasonable for trial counsel to rely 
on, not just the presumption that the prosecutor would 
fully perform his duty to disclose all exculpatory materials, 
but also the implicit representation that such materials 
would be included in the open files tendered to defense 
counsel for their examination, we think such reliance by 
counsel appointed to represent petitioner in state habeas 
proceedings was equally reasonable. Indeed, in Murray we 
expressly noted that "the ·standard for cause should not 
vary depending on the timing of a procedural default." Id., 
at 491, 106 S.Ct. 2639. 

**1950 [13] Respondent contends, however, that the 

prosecution's maintenance of an open file policy that did 
not include all it was purported to contain is irrelevant 
because the factual basis for the assertion of a Brady 

claim was available to state habeas counsel. He presses 
two factors to support this assertion. First, he argues that 

an examination of Stoltzfus' trial testimony, 25 as weli as 

a letter published in a local newspaper, 26 made it clear 
that she had had several interviews with Detective Claytor. 
Second, the fact that the Federal District Court entered an 
order allowing discovery of the Harrisonburg police· files 
indicates that diligent counsel could *285 have obtained 
a similar order from the state court. We find neither factor 
persuasive. 

25 

26 

Stoltzfus testified to meeting with Claytor at least 
three times. App. 55-56. 

In her letter, which appeared on July 18, 1990 (after 
petitioner's trial) in the Harrisonburg Daily News
Record, Stoltzfus stated: "It never occurred to me that 

I was witnessing an abduction. In fact, if it hadn't 

been for the intelligent, persistent, professional work 
of Detective Daniel Claytor, I still wouldn't realize 
it. What sounded like a coherent story at the trial 
was the result of an incredible effort by the police to 
fit a zillion little puzzle pieces into one big picture." 
Id., at 250. Stoltzfus also gave a pretrial interview to 
a reporter with the Roanoke Times that conflicted 
in some respects with her trial testimony, principally 

because she identified the blonde woman at the mall 
as Tudor. Id, at 373. 

Although it is true that petitioner's lawyers-both at trial 
and in post-trial proceedings-must have known that 
Stoltzfus had had multiple interviews with the police, 
it by no means follows that they would have known 
that records pertaining to those interviews, or that the 
notes that Stoltzfus sent to the detective, existed and had 

been suppressed. 27 Indeed, if respondent is correct that 
Exhibits 2, 7, and 8 were in the prosecutor's "open file," 
it is especially unlikely that counsel would have suspected 
that additional impeaching evidence was being withheld. 
The prosecutor must have known about the newspaper 
articles and Stoltzfus' meetings with Claytor, yet he did not 
believe that his prosecution file was incomplete. 

27 

[14] 

The defense could not discover copies of these notes 

from Stoltzfus herself, because she refused to speak 
with defense counsel before trial. Id., at 370. 

[15] [16] [17] Furthermore, the fact that the 

District Court entered a broad discovery order even 
before federal habeas counsel had advanced a Brady 

claim does not demonstrate that a state court also would 
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have done so. 28 Indeed, as we understand Virginia 

law and respondent's position, petitioner would not 

have been entitled to such discovery in state habeas 

*286 proceedings without a showing of good cause. 29 

Even pursuant to the broader discovery provisions 

afforded at trial, petitioner would not have had access 

to these materials under Virginia law, except as modified 

by Brady. 30 Mere speculation that **1951 some 

exculpatory material may have been withheld is unlikely 

to establish good cause for a discovery request on 

collateral review. Nor, in our opinion, should such 

suspicion suffice to impose a duty on counsel to advance 

a claim for which they have no evidentiary support. 

Proper respect for state procedures counsels against 

a requirement that all possible claims be raised in 

state collateral proceedings, even when no known facts 

support them. The presumption, well established by " 

'tradition and experience,' " that prosecutors have fully 

" 'discharged their official duties,' " United States v. 
Mezzanatto, 513 U.S. 196,210,115 S.Ct. 797, 130L.Ed.2d 

697 (1995), is inconsistent with the novel suggestion 

that conscientious defense counsel have a procedural 

obligation to assert constitutional *287 error on the basis 

of mere suspicion that some prosecutorial misstep may 

have occurred. 

28 

29 

The parties have been unable to provide, and the 
record does not illuminate, the factual basis on which 
the District Court entered the discovery order. It was 
granted ex parte and m1der seal and furnished broad 
access to any records relating to petitioner. District 
Court Record, Doc. No. 20. The Fourth Circuit has 
since found that federal district courts do not possess 
the authority to issue ex parte discovery orders in 
habeas proceedings. In re Pruett, 133 F.3d 275, 280 
(1997). We express no opinion on the Fourth Circuit's 
decision on this question. However, we note that it 
is unlikely that petitioner would have been granted 
in state court the sweeping discovery that led to the 
Stoltzfus materials, since Virginia law limits discovery 
available during state habeas. Indeed, it is not even 
clear that he had a right to such discovery in federal 
court. Seen. 29, this page. 

Virginia law provides that "no discovery shall be 
allowed in any proceeding for a writ of habeas corpus 
or in the nature of coram nobis without prior leave 
of the court, which may deny or limit discovery in 
any such proceeding." Va. Sup.Ct. Rule 4:l(b)(5)(3) 
(b) (1998); see also Yeatts v. Murray, 249 Va. 285,289, 

30 

455 S.E.2d 18, 21 (1995). Respondent acknowledges 
that petitioner was not entitled to discovery under 
Virginia law. Brief for Respondent 25. 

See Va. Sup.Ct. Rule 3A: 11 (1998). This rule expressly 
excludes from defendants "the discovery or inspection 
of statements made by Commonwealth witnesses or 
prospective Commonwealth witnesses to agents of the 
Commonwealth or of reports, memoranda or other 
internal Commonwealth documents made by agents 
in connection with the investigation or prosecution of 
the case, except [for scientific reports of the accused or 
alleged victim]." The Virginia Supreme Court found 
that petitioner had been afforded all the discovery he 
was entitled to on direct review. "Limited discovery is 
permitted in criminal cases by the Rules of Court.... 
Strickler had the benefit of all the discovery to which 
he was entitled under the Rules. Those rights do not 
extend to general production of evidence, except in 
the limited areas prescribed by Rule 3A: 11." Strickler 

v. Commonwealth, 241 Va. 482, 491, 404 S.E.2d 227, 
233 (1991). 

Respondent's position on the "cause" issue is particularly 

weak in this case because the state habeas proceedings 

confirmed petitioner's justification for his failure to raise 

a Brady claim. As already noted, when he alleged that 

trial counsel had been incompetent because they had not 

advanced such a claim, the warden responded by pointing 

out that there was no need for counsel to do so because 

they "were voluntarily given full disclosure of everything 

known to the government." 31 Given that representation, 

petitioner had no basis for believing the Commonwealth 

had failed to comply with Brady at trial. 32 

31 

32 

This statement is quoted in full at n. 14, supra. 

Respondent argues that this representation is not 
dispositive because it was made in his motion to 
dismiss and therefore cannot excuse the failure to 
include a Brady claim in the petitioner's original 
state habeas pleading. We find the timing of the 
statement irrelevant, since the warden's response 
merely summarizes the Commonwealth's "open file" 
policy, instituted by the prosecution at the inception 
of the case. 

Furthermore, in its opposition to petitioner's motion 
during state habeas review for funds for an 
investigator, the Commonwealth argued: "Strickler's 
Petition contains 139 separate habeas clain1s. By 
requesting appointment of an investigator 'to procure 
the necessary factual basis to support certain of 
Petitioner's claims' (Motion, p. 1), Petitioner is 
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implicitly conceding that he is not aware of factual 

support for the claims he has already made. 
Respondent agrees." App. 242. 

In light of these assertions, we fail to see how 

the Commonwealth believes petitioner could have 
shown "good cause" sufficient to get discovery on 
a Brady claim in state habeas. 

Respondent also argues that our decisions in Gray v. 

Netherland, 518 U.S. 152, 116 S.Ct. 2074, 135 L.Ed.2d 457 
(1996), and McCleskey v. Zant, 499 U.S. 467, 111 S.Ct. 
1454, 113 L.Ed.2d 517 (1991), preclude the conclusion that 
the cause for petitioner's default was adequate. In both of 
those cases, however, the petitioner was previously aware 

of the factual basis for his claim but failed to raise it earlier. 

See Gray, 518 U.S., at 161, 116 S.Ct. 2074; McCleskey, 499 
U.S., at 498-499, 111 S.Ct. 1454. In the context ofa Brady 

claim, a defendant cannot conduct the "reasonable *288 

and diligent investigation" mandated by McCleskey to 
preclude a finding of procedural default when the evidence 

is in the hands of the State. 33 

33 We do not reach, because it is not raised in 
this case, the impact of a showing by the State 
that the defendant was aware of the existence of 

the documents in question and knew, or could 
reasonably discover, how to obtain them. Although 
Gray involved a procedurally defaulted Brady claim, 
in that case, the Court found that the petitioner had 
made "no attempt to demonstrate cause or prejudice 
for his default." Gray, 518 U.S., at 162, 116 S.Ct. 

2074. 

The controlling precedents on "cause" are Murray v. 

Carrier, 477 U.S., at 488, 106 S.Ct. 2639, and Amadeo 

v. Zant, 486 U.S. 214, 108 S.Ct. 1771, 100 L.Ed.2d 249 
(1988). As we explained in the latter case: 

"If the District Attorney's memorandum was not 
reasonably discoverable because it was concealed by 
Putnam County officials, and if that concealment, 

rather than tactical considerations, was the reason for 
the failure of petitioner's lawyers to raise the jury 

challenge in the trial court, then petitioner established 
ample cause to excuse **1952 his procedural default 
under this Court's precedents." Id., at 222, 108 S.Ct. 

1771. 34 

34 It is noteworthy that both of the reasons on which we 
relied in McCleskey to distinguish Amadeo also apply 

to this case: "This case differs from Amadeo in two 

crucial respects. First, there is no finding that the State 

concealed evidence. And second, even if the State 
intentionally concealed the 21-page document, the 
concealment would not establish cause here because, 

in light ofMcCleskey's knowledge of the information 

in the document, any initial concealment would not 
have prevented him. from raising the claim in the 
first federal petition." 499 U.S., at 501-502, 111 S.Ct. 
1454. 

(18] There is no suggestion that tactical considerations 
played any role in petitioner's failure to raise his 
Brady claim in state court. Moreover, under Brady an 
inadvertent nondisclosure has the same impact on the 

fairness of the proceedings as deliberate concealment. "If 
the suppression of evidence results in constitutional error, 
it is because of the character of the evidence, not the 
character of the prosecutor." Agurs, 427 U.S., at 110, 96 
S.Ct. 2392. 

*289 In summary, petitioner has established cause 
for failing to raise a Brady claim prior to federal 

habeas because (a) the prosecution withheld exculpatory 
evidence; (b) petitioner reasonably relied on the 
prosecution's open file policy as fulfilling the prosecution's 

duty to disclose such evidence; and ( c) the Commonwealth 
confirmed petitioner's reliance on the open file policy 
by asserting during state habeas proceedings that 
petitioner had already received "everything known to the 

government." 35 We need not decide in this case whether 

any one or two of these factors would be sufficient to 

constitute cause, since the combination of all three surely 
suffices. 

35 Because our opinion does not modify Brady, we reject 
respondent's contention that we announce a "new 
rule" today. See Bousley v. United States, 523 U.S. 
614, 118 S.Ct. 1604, 140 L.Ed.2d 828 (1998). 

IV 

(19] The differing judgments of the District Court and 
the Court of Appeals attest to the difficulty of resolving 
the issue of prejudice. Unlike the Fourth Circuit, we do 
not believe that "the Stolzfus [ sic J materials would have 
provided little or no help to Strickler in either the guilt 
or sentencing phases of the trial." App. 425. Without a 

doubt, Stoltzfus' testimony was prejudicial in the sense 
that it made petitioner's conviction more likely than if she 
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had not testified, and discrediting her testimohy might 
have changed the outcome of the trial. 

That, however, is not the standard that petitioner must 
satisfy in order to obtain relief. He must convince us 
that "there is a reasonable probability" that the result 
of the trial would have been different if the suppressed 
documents had been disclosed to the defense. As we 
stressed in Kyles: "[T]he adjective is important. The 
question is not whether the defendant would more likely 

than not have received a different verdict with the 
evidence, but whether in its absence *290 he received a 
fair trial, understood as a trial resulting in a verdict worthy 
of confidence." 514 U.S., at 434, 115 S.Ct. 1555. 

[20] The Court of Appeals' negative answer to 
that question rested on its conclusion that, without 
considering Stoltzfus' testimony, the record contained 
ample, independent evidence of guilt, as well as evidence 
sufficient to support the findings of vileness and future 
dangerousness that warranted the imposition of the death 
penalty. The standard used by that court was incorrect. 
As we made clear in Kyles, the materiality inquiry is not 
just a matter of determining whether, after discounting the 
inculpatory evidence in light of the undisclosed evidence, 
,the remaining evidence is sufficient to support the jury's 
conclusions. Id, at 434-435, 115 S.Ct. 1555. Rather, 
the question is whether "the favorable evidence could 
reasonably be taken to put the whole case in such a 
different light as to undermine confidence in the verdict." 
Id., at 435, 115 S.Ct. 1555. 

The District Judge decided not to hold an evidentiary 
hearing to determine whether Exhibits 2, 7, and 8 had 
been disclosed to the defense, because he was satisfied 
that the "potentially devastating impeachment material" 
contained in the other five warranted the entry of 
summary judgment in petitioner's favor. App. 392. The 
District Court's **1953 conclusion that the admittedly 
undisclosed documents were sufficiently important to 
establish a violation of the Brady rule was supported by 
the prosecutor's closing argument. That argument relied 
on Stoltzfus' testimony to demonstrate petitioner's violent 
propensities and to establish that he was the instigator 
and leader in Whitlock's abduction and, by inference, her 
murder. The prosecutor emphasized the importance of 

Stoltzfus' testimony in proving the abduction: 

"[W]e are lucky enough to have an eyewitness who 
saw [what] happened out there in that parking lot. [In 
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a] lot of cases you don't. A lot of cases you can just 

theorize what happened in the actual abduction. But 
Mrs. Stoltzfus was there, she saw [what] happened." 
App. 169. 

*291 Given the record evidence involving Henderson, 36 

the District Court concluded that, without Stoltzfus' 
testimony, the jury might have been persuaded that 
Henderson, rather than petitioner, was the ringleader. He 
reasoned that a "reasonable probability of conviction" 
of first-degree, rather than capital, murder sufficed to 
establish the materiality of the undisclosed Stoltzfus 
materials and, thus, a Brady violation. App. 396. 

36 The District Court summarized the evidence against 
Henderson. "Henderson's clothes had blood on them 
that night. Henderson had property belonging to 

Whitlock and gave her watch to a woman, Simmons, 
while at a restaurant known as Dice's Inn. Tr. 541. 

Henderson left Dice's Inn driving Whitlock's car. 
Henderson's wallet was found in the vicinity of 

Whitlock's body and was possibly lost during his 
struggle with her. Significantly, Henderson confessed 
to a friend on the night of the murder that he had 
just killed an unidentified black person and that friend 
observed blood on Henderson's jeans." App. 395. 

The District Court was surely correct that there is 
a reasonable possibility that either a total, or just a 
substantial, discount of Stoltzfus' testimony might have 
produced a different result, either at the guilt or sentencing 
phases. Petitioner did, for example, introduce substantial 
mitigating evidence about abuse he had suffered as a child 

at the hands of his stepfather. 37 As the District Court 
recognized, however, petitioner's burden is to establish 
a reasonable probability of a different result. Kyles, 514 
U.S., at 434, 115 S.Ct. 1555. 

37 At sentencing, the trial court discussed the mitigation 
evidence: "On the charge of capital murder ... it is 
difficult ... to sit here and listen to the testimony of 
[petitioner's mother] and Mr. Strickler's two sisters 
and not feel a great, great deal of sympathy for, 
for any person who has a childhood and a life like 
Mr. Strickler has had. He was in no way responsible 

for the circumstances of his birth. He was brutalized 
from the minute he's, almost from the minute he was 

born and certainly with his ... limitations and his 
ability with which he was born, it would have been 
extremely difficult for him to, to help himself. And 
difficult, when you look at a case like that to feel but 
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anything but sympathy for him." Sentencing Hearing, 
20 Record 57-58. 

[21] *292 Even if Stoltzfus and her testimony had been 

entirely discredited, the jury might still have concluded 

that petitioner was the leader of the criminal enterprise 

because he was the one seen driving the car by Kurt Massie 

near the location of the murder and the one who kept the 

car for the following week. 38 In addition, Tudor testified 

that petitioner threatened Henderson with a knife later in 

the evening. 

38 As the trial court stated at petitioner's sentencing 
hearing: "The facts in this case which support this jury 
verdict are one that Mr. Strickler was ... in control 
of this situation. He was in control at the shopping 
center in Harrisonburg. He was in control when the 
car went into the field up here on the 340 north of 
Waynesboro. He was in control thereafter, he ended 
up with the car. There is no question who ... was in 
control of this entire situation." Id., at 22. 

[22] More importantly, however, petitioner's guilt of 

capital murder did not depend on proof that he was 

the dominant partner: Proof that he was an equal 

participant with Henderson was sufficient under the 

judge's instructions. 39 Accordingly, the strong evidence 

**1954 that Henderson was a killer is entirely consistent 

with the conclusion that petitioner was also an actual 

participant in the killing. 40 

39 

40 

The judge gave the following instruction at 
petitioner's trial: "You may find the defendant 
guilty of capital murder if the evidence establishes 
that the defendant jointly participated in the fatal 
beating, if it is established beyond a reasonable doubt 
that the defendant was an active and immediate 
participant in the act or acts that caused the victim's 
death." Strickler v. Commonwealth, 241 Va., at 493-
494, 404 S.E.2d, at 234-235. The Virginia Supreme 
Court affirmed the propriety of this instruction on 
petitioner's direct appeal. Id, at 495, 404 S.E.2d, at 
235. 

It is also consistent with the fact that Henderson 
was convicted of first-degree murder but acquitted 
of capital murder after his jury, unlike petitioner's, 
was instructed that they could convict him of capital 
murder only if they found that he had " 'inflict[ ed] the 
fatal blows.'" Henderson's jury was instructed, " 'One 
who is present aiding and abetting the actual killing, 
but who does not inflict the fatal blows that cause 
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death is a principle [sic] in the second degree, and 
may not be found guilty ofcapital murder. Before you 
can find the defendant guilty of capital murder, the 
evidence must establish beyond a reasonable doubt 
that the defendant was an active and immediate 
participant in the acts that caused the death.' "2 App. 
in No. 97-29(CA4), p. 777. 

Henderson's trial took place before the Virginia 
Supreme Court affirmed the trial instruction, and 
the "joint perpetrator" theory it embodied, given 
at petitioner's trial. Strickler v. Commonwealth, 

241 Va., at 494, 404 S.E.2d, at 235. Petitioner's 
trial judge rejected one of petitioner's proffered 
instructions, which would have required the 
Colll!11onwealth to prove that "the defendant 
was the person who actually delivered the blow 
that killed Leanne Whitlock.'' Ibid. Petitioner's 
trial judge recused himself from presiding over 
Henderson's trial, indicating that he had already 
formed his own opinion about what had happened 
the night of Whitlock's murder. 21 Record 2. 

*293 Furthermore, there was considerable forensic and 

other physical evidence linking petitioner to the crime. 41 

The weight and size of the rock, 42 and the character of 

the fatal injuries to the victim, 43 are powerful evidence 

supporting the conclusion that .two people acted jointly to 

commit a brutal murder. 

41 

42 

43 

For example, the police recovered hairs on a 
bra and shirt found with Whitlock's body that 
"were microscopically alike in all identifiable 
characteristics" to petitioner's hair. App. 135. The 
shirt recovered from the car at Strickler's mother's 
house had human blood on it. Petitioner's fingerprints 
were found on the outside and inside of the car taken 
from Whitlock. Id., at 128-129. Tudor testified that 
petitioner's pants had blood on them, and he had a 
cut on his knuckle. Id., at 95. 

The trial judge thought the shape of the rock 
so significant to the jury's conclusion that he 
instructed the lawyers to have "detailed, high quality 
photographs taken of [the rock] ... and I want it put 
in the record of the case." Sentencing Hearing, 20 
Record 53. 

The Deputy Chief Medical Examiner, who performed 
the autopsy, testified that the object that produced 
the fractures in Whitlock's skull caused "severe 
lacerations to the brain," and any two of the four 
fractures would have been fatal. App. 112. 
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We recognize the importance of eyewitness testimony; 
Stoltzfus provided the only disinterested, narrative 
accom1t of what transpired on January 5, 1990. However, 
Stoltzfus' vivid description of the events at the mall 
was not the only evidence that the jury had before it. 
Two other eyewitnesses,the *294 security guard and 
Henderson's friend, placed petitioner and Henderson at 
the Harrisonburg Valley Shopping Mall on the afternoon 
of Whitlock's murder. One eyewitness later saw petitioner 
driving Dean's car near the scene of the murder. 

The record provides strong support for the conclusion that 
petitioner would have been convicted of capital murder 
and sentenced to death, even if Stoltzfus had been severely 
impeached. The jury was instructed on two predicates 
for capital murder: robbery with a deadly weapon and 

abduction with intent to defile. 44 On state habeas, the 
Virginia Supreme Court rejected as procedurally barred 
petitioner's challenge to this jury instruction on the ground 
that "abduction with intent to defile" was not a predicate 

for capital murder for a victim over the age of 12. 45 That 
issue is not before us. Even assuming, however, that this 
predicate was erroneous, armed robbery still would have 
supported the capital murder conviction. 

44 

45 

The trial court instructed the jury that, to convict 
petitioner of capital murder, it must find beyond 
a reasonable doubt that (1) "the defendant killed 
Leanne Whitlock"; (2) "the killing was willful, 
deliberate and premeditated"; and (3) "the killing 

occurred during the commission of robbery while 
the defendant was armed with a deadly weapon, or 

occurred during the commission of abduction with 
intent to extort money or a pecuniary benefit or with 
the intent to defile or was of a person during the 
commission of, or subsequent to, rape." Strickler v. 

Murray, 249 Va. 120, 124-125, 452 S.E.2d 648, 650 

(1995). 

In its motion to dismiss petitioner's state habeas 
petition, the Commonwealth conceded that the 
instruction on intent to defile was erroneously given in 
this case as a predicate for capital murder. App. 218. 

**1955 Petitioner arg;ues that the prosecution's evidence 
on armed robbery "flowed almost entirely from inferences 
from Stoltzfus' testimony," and especially from her 
statement that Henderson had a "hard object" under his 
coat at the mall. Brief for Petitioner 35. That argument, 
however, ignores the fact that petitioner's mother and 
Tudor provided direct evidence that petitioner had a knife 
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with him on the day of the crime. *295 In addition, 
the prosecution contended in its closing argument that 

the rock-not the knife-was the murder weapon. 46 The 
prosecution did advance the theory that petitioner had a 
knife when he got in the car with Whitlock, but it did not 
specifically argue that petitioner used the knife during the 

robbery. 47 

46 

47 

In his closing argument, the prosecutor stated that 

there was "really no doubt about where it happened 
and what the murder weapon was. It was not a gun, it 
wasn't a knife. It was this thing here, itis to[o] big to be 
called a rock and to[o] small to be called a boulder." 
Id., at 167. 

The instructions given to the jury defined a deadly 
weapon as "any object or instrument that is likely 
to cause death or great bodily injury because of the 
manner and under the circmnstance in which it is 
used." Id., at 160. 

Petitioner also maintains that he suffered prejudice from 
the failure to disclose the Stoltzfus documents because 
her testimony impacted on the jury's decision to impose 
the death penalty. Her testimony, however, did not relate 
to his eligibility for the death sentence and was not 
relied upon by the prosecution at all during its closing 

argument at the penalty phase. 48 With respect to the 
jury's discretionary decision to impose the death penalty, 
it is true that Stoltzfus described petitioner as a violent, 
aggressive person, but that portrayal surely was not 
as damaging as either the evidence that he spent the 
evening of the murder dancing and drinking at Dice's 
or the powerful message conveyed by the 69-pound 
*296 rock that was part of the record before the jury. 

Notwithstanding the obvious significance of Stoltzfus' 
testimony, petitioner has not convinced us that there is a 
reasonable probability that the jury would have returned 
a different verdict if her testimony had been either severely 
impeached or excluded entirely. 

48 The jury recommended death after finding the 
predicates of "future dangerousness" and "vileness." 
Neither of these predicates depended on Stoltzfus' 

testimony. The trial court instructed the jury, "Before 
the penalty can be fixed at death, the Commonwealth 
must prove beyond a reasonable doubt at least one 

of the following two alternatives. One, that after 
consideration of his history and background, there 
is a probability that he would commit criminal 
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acts of violence that would constitute a continuing, 
continuing serious threat to society or two, that his 
conduct in committing the offense was outrageously 
or wantonly vile, horrible or inhuman and that it 
involved torture, depravity of mind or aggravated 
battery to the victim beyond the minimum necessary 
to accomplish the act of murder." Tr. 899-900. 

Petitioner has satisfied two of the three components 
of a constitutional violation under Brady: exculpatory 
evidence and nondisclosure of this evidence by the 
prosecution. Petitioner has also demonstrated cause for 
failing to raise this claim during trial or on state 
postconviction review. However, petitioner has not shown 
that there is a reasonable probability that his conviction 
or sentence would have been different had these materials 
been disclosed. He therefore cannot show materiality 
under Brady or prejudice from his failure to raise the claim 
earlier. Accordingly, the judgment of the Court of Appeals 
IS 

Affirmed 

Justice SOUTER, with whom Justice KENNEDY joins 
as to Part II, concurring in part and dissenting in part. 
I look at this case much as the Court does, starting 
with its view in Part III (which I join) that Strickler has 
shown cause to excuse the procedural default of his Brady 

claim. Like the Court, I think it clear that the materials 
withheld were exculpatory as devastating ammunition for 

impeaching Stoltzfus. 1 See ante, at 1948-1949. Even on 

**1956 the question of prejudice *297 or materiality, 2 

over which I ultimately part company with the majority, 
I am persuaded that Strickler has failed to establish a 
reasonable probability that, had the materials withheld 
been disclosed, he would not have been found guilty of 
capital murder. See ante, at 1953-1955. As the Court 

says, however, the prejudice enquiry doe~ not stop at. 
the conviction but. goes to each step of the sentencing 
process: the jury's consideration of aggravating, death
qualifying facts, the jury's discretionary recommendation 
of a death sentence if it finds the requisite aggravating 
factors, and the judge's discretionary decision to follow the 
jury's recommendation. See ante, at 1954--1955. It is with 
respect to the penultimate step in determining the sentence 
that I think Strickler has carried his burden. I believe 
there is a reasonable probability (which I take to mean 
a significant possibility) that disclosure of the Stoltzfus 
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materials would have led the jury to recommend life, not 
death, and I respectfully dissent. 

2 

The Court notes that the District Court did not 
resolve whether all eight of the Stoltzfus documents 
had been withheld, as Strickler claimed, or only 
five. For purposes of its decision granting summary 
judgment for Strickler, the District Court assumed 
that only five had not been disclosed. See ante, at 
1952-1953, 1947. The Court of Appeals also left 
the dispute unresolved, see App. 418, n. 8, though 
granting summary judgment for respondent based on 
a lack of prejudice would presumably have required 
that court to assume that all eight documents had 
been withheld. Because this Court affirms the grant 
of summary judgment for respondent based on lack 
of prejudice and because it relies on at least one of the 
disputed documents in its analysis, see ante, at 1948-
1949, I understand it to have assumed that none of 
the eight documents was disclosed. I proceed based on 
that assumption as well. If one thought the difference 
between five and eight documents withheld would 
affect the determination of prejudice, a remand to 
resolve that factual question would be necessary. 

In keeping with suggestions in a number of our 
opinions, see Schlup v. Delo, 513 U.S. 298, 327, 
n. 45, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995); 
Sawyer v. Whitley, 505 U.S. 333, 345, 112 S.Ct. 
2514, 120 L.Ed.2d 269 (1992), the Court treats the 
prejudice enquiry as synonymous with the materiality 
determination under Brady v. Maryland, 373 U.S. 
83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). See ante, 

at 1948-1949, 1951-1952, 1955. I follow the Court's 
lead. 

I 

Before I get to the analysis of prejudice I. should say 
something about the standa_rd for identifying it, and about 
the unfortunate phrasing of the shorthand version in 
which the standard is customarily couched. The Court 
speaks in terms of the familiar, and perhaps familiarly 
deceptive, formulation: whether there is a "reasonable 
probability" of a different outcome if the evidence 
withheld had been disclosed. The Court rightly cautions 
that the standard intended *298 by these words does 
not require defendants to show that a different outcome 
would have been more likely than not with the suppressed 
evidence, let alone that without the materials withheld 
the evidence would have been insufficient to support the 
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result reached. See ante, at 1952-1953; Kyles v. Whitley, 
514 U.S. 419, 434-435, 115 S.Ct. 1555, 131 L.Ed.2d 490 
(1995). Instead, the Court restates the question (as I have 
done elsewhere) as whether " 'the favorable evidence 
could reasonably be taken to put the whole case in such 
a different light as to undermine confidence' " in the 
outcome. Ante, at 1952-1953 (quoting Kyles, supra, at 435, 
115 S.Ct. 1555). 

Despite our repeated explanation of the shorthand 
formulation in these words, the continued use of the term 
"probability" raises an unjustifiable risk of misleading 
courts into treating it as akin to the more demanding 
standard, "more likely than not." While any short phrases 
for what the cases are getting at will be "inevitably 
imprecise," United States v. Agurs, 427 U.S. 97, 108, 96 
S.Ct. 2392, 49 L.Ed.2d 342 (1976), I think "significant 
possibility" would do better at capturing the degree to 
which the undisclosed evidence would place the actual 
result in question, sufficient to warrant overturning a 
conviction or sentence. 

To see that this is so, we need to recall Brady's evolution 
since the appearance of the rule as originally stated, that 
"suppression by the prosecution of evidence favorable 
to an accused upon request violates due process where 
the evidence is material either to guilt or to punishment, 
irrespective of the good faith or bad faith of the 
prosecution." Brady v. Maryland, 373 U.S. 83, 87, 83 
S.Ct. 1194, IO L.Ed.2d 215 (1963). Brady itself did not 
explain what it meant by "material" (perhaps assuming 
the tenn would be given its usual meaning in the law of 
evidence, see United States v. Bagley, 473 U.S. 667, 703, 
n. 5, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985) (Marshall, 
J., dissenting)). We first essayed a partial definition in 
**1957 United States v. Agurs, supra, where we identified 

three situations arguably within the ambit of Brady and 
said that in the first, involving knowing use of perjured 
testimony, *299 reversal was required if there was 
"any reasonable likelihood" that the false testimony had 
affected the verdict. Agurs, supra, at 103, 96 S.Ct. 2392 
(citing Giglio v. United States, 405 U.S. 150, 154, 92 
S.Ct. 763, 31 L.Ed.2d 104 (1972), in turn quoting Napue 
v. Illinois, 360 U.S. 264, 271, 79 S.Ct. 1173, 3 L.Ed.2d 
1217 (1959)). We have treated "reasonable likelihood" 
as synonymous with "reasonable possibility" and thus 

have equated materiality in the perjured-testimony cases 
with a showing that suppression of the evidence was not 
harmless beyond a reasonable doubt. Bagley, supra, at 

678-680, ahd n. 9, 105 S.Ct. 3375 (opinion ofBlackmun, 
J.). See also Brecht v. Abrahamson, 507 U.S. 619, 637, 113 
S.Ct. 1710, 123 L.Ed.2d 353 (1993) ( defining harmless
beyond-a-reasonable-doubt standard as no " 'reasonable 
possibility' that trial error contributed to the verdict"); 
Chapman v. California, 386 U.S. 18, 24, 87 S.Ct. 824, 17 
L.Ed.2d 705 (1967) (same). In Agurs, we thought a less 
demanding standard appropriate when the prosecution 
fails to turn over materials in the absence of a specific 
request. Although we refrained from attaching a label to 
that standard, we explained it as falling between the more
likely-than-not level and yet another criterion, whether the 
reviewing court's " 'conviction [was] sure that the error 
did not influence the jury, or had but very slight effect.' 
" 427 U.S., at 112, 96 S.Ct. 2392 (quoting Kotteakos v. 
United States, 328 U.S. 750, 764, 66 S.Ct. 1239, 90 L.Ed. 
1557 (1946)). Finally, in United States v. Bagley, supra, 
we embraced "reasonable probability" as the appropriate 
standard to judge the materiality of information withheld 
by the prosecution whether or not the defense had 
asked first. Bagley took that phrase from Strickland v. 
Washington, 466 U.S. 668, 694, l 04 S.Ct. 2052, 80 L.Ed.2d 
67 4 (1984), where it had been used for the level of prejudice 
needed to make out a clairri of constitutionally ineffective 
assistance of counsel. Strickland in turn cited two cases 
for its formulation, Agurs (which did not contain the 
expression "reasonable probability") and United States 
v. Valenzuela-Bernal, 458 U.S. 858, 873-874, 102 S.Ct. 
3440, 73 L.Ed.2d 1193 (1982) (which held that sanctions 
against the Government for deportation of a potential 
defense witness were appropriate only *300 if there was 
a "reasonable likelihood" that the lost testimony "could 
have affected the judgment of the trier of fact"). 

The circuitous path by which the Court came to adopt 
"reasonable probability" of a different result as the rule 
of Brady materiality suggests several things. First, while 
"reasonable possibility" or "reasonable likelihood," the 
J(otteakos standard, and "reasonable probability" express 
distinct levels of confidence concerning the hypothetical 
effects of errors on decisionmakers' reasoning, the 
differences among the standards are slight. Second, the 
gap between all three of those formulations and "more 
likely than not" is greater than any differences among 
them. Third, because of that larger gap, it is misleading 
in Brady cases to use the term "probability," which is 

naturally read as the cognate of "probably" and thus 
confused with "more likely than not," see Morris v. 
Mathews, 475 U.S. 237, 247, 106 S.Ct. 1032, 89 L.Ed.2d 
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187 (1986) (apparently treating "reasonable probability" 
as synonymous with "probably"); id, at 254, n. 3, 
106 S.Ct. 1032 (Blackmun, J., concurring in judgment) 
(cautioning against confusing "reasonable probability" 
with more likely than not). We would be better off 
speaking of a "significant possibility" of a different result 

. to characterize the Brady materiality standard. Even then, 

given the soft edges of all these phrases, 3 the **1958 
touchstone of the enquiry *301 must remain whether 
the evidentiary suppression "undermines our confidence" 
that the factfinder would have reached the same result. 

3 Each of these phrases or standards has been used in a 
number of contexts. This Court has used "reasonable 
possibility," for example, in defining the level of 

threat of injury to competition needed to make out 
a claim under the Robinson-Patman Act, see, e.g., 

Brooke Group Ltd v. Brown & Williamson Tobacco 

Corp., 509 U.S. 209,222, 113 S.Ct. 2578, 125 L.Ed.2d 
168 (1993); the standard for judging whether a grand 

jury subpoena should be quashed under Federal Rule 
of Criminal Procedure l 7(c), see United States v. R. 

Emerprises, Inc., 498 U.S. 292, 301, 111 S.Ct. 722, 

112 L.Ed.2d 795 (1991); and the debtor's burden 
in establishing that certain collateral is necessary to 
reorganization and thus exempt from the Bankruptcy 

Code's automatic stay provision, see United Sav. 

Assn. of Tex. v. Timbers of Inwood Forest Associates, 

Ltd, 484 U.S. 365, 375-376, 108 S.Ct. 626, 98 L.Ed.2d 

740 (1988). We have adopted the standard established 
in Kotteakos v. United States, 328 U.S. 750, 66 S.Ct. 
1239, 90 L.Ed. 1557 (1946), for determining the 
harmlessness of nonconstitutional errors on direct 
review as the criterion for the harmlessness enquiry 
concerning constitutional errors on collateral review. 
See Brecht v. Abrahamson, 501 U.S. 619, 637-638, 
113 S.Ct. 1710, 123 L.Ed.2d 353 (1993). We have 
used "reasonable probability" to define the plaintiffs 

burden in making out a claim under§ 7 of the Clayton . 
Act, see, e.g., Brown Shoe Co. v. United States, 370 
U.S. 294, 325, 82 S.Ct. 1502, 8 L.Ed.2d 510 (1962); 

FTC v. Morton Salt Co., 334 U.S. 37, 55-61, 68 S.Ct. 
822., 92 L.Ed. 1196 (1948) (Jackson, J., dissenting 
in part) (contrasting "reasonable possibility" and 
"reasonable probability" and arguing for latter as 

appropriate standard under Robinson-Patman Act); 
the standard for granting certiorari, vacating, and 
remanding in light of intervening developments, see, 
e.g., Lawrence v. Cliater, 516 U.S. 163, 167, q6 
S.Ct. 604, 133 L.Ed.2d 545 (1996) (per curiam); 

and the standard for exempting organizations from 
otherwise valid disclosure requirements in light of 

threats or harassment resulting from the disclosure, 
see, e.g., Buckley v. Valeo, 424 U.S. 1, 74, 96 

S.Ct. 612, 46 L.Ed.2d 659 (1976) (per curiam). 

We have recently used "significant possibility" in 
explaining the circumstances under which nominal 
compensation is an appropriate award in a suit under 
the Longshore and Harbor Workers' Compensation 

Act, see Metropolitan Stevedore Co. v. Rambo, 521 

U.S. 121, 123, 117 S.Ct. 1953, 138 L.Ed.2d 327 (1997), 
but we most commonly use that term in defining one 
of the requirements for the granting of a stay pending 
certiorari. The three-part test requires a "reasonable 
probability" that the Court will grant certiorari or 
note probable jurisdiction, a "significant possibility" 
that the Court will reverse the decision below, and 
a likelihood of irreparable injury absent a stay. See, 

e.g., Barefoot v. Estelle, 463 U.S. 880, 895, 103 S.Ct. 
3383, 77 L.Ed.2d 1090 (1983); Pack1vood v. Senate 

Select Comm. on Ethics, 510 U.S. 1319, 114 S.Ct. 
1036, 127 L.Ed.2d 530 (1994) (REHNQUIST, C.J., in 
chambers). 

II 

Even keeping in mind these caveats about the appropriate 
level of materiality, applying the standard to the facts of 
this case does not give the Court easy answers, as the 
Court candidly acknowledges. See ante, at 1952. Indeed, 
the Court concedes that discrediting Stoltzfus's testimony 
"might have changed the outcome of the trial," ibid., 
and that the District Court was "surely correct" to find 
a "reasonable possibility that either a total, or just a 
substantial, discount of Stoltzfus' testimony might have 
produced a different result, either at the guilt or sentencing 
phases," ante, at 1953. 

In the end, however, the Court finds the undisclosed 
evidence inadequate to undermine confidence in the 
jury's sentencing *302 recommendation, whereas I find 
it sufficient to do that. Since we apply the same 
standard to the same record, our differing conclusions 
largely reflect different assessments of the significance 
the jurors probably ascribed to the Stoltzfus testimony. 
My assessment turns on two points. First, I believe that 
in making the ultimate judgment about what should 

\ 

be done to one of several participants in a crime this 
appalling the jurors would very likely have given weight 

to the degree of initiative and leadership exercised by 
that particular defendant. Second, I believe that no 
other testimony comes close to the prominence and 
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force of Stoltzfus's account in showing Strickler as the 
unquestionably dominant member of the trio involved 
in Whitlock's abduction and the aggressive and moving 
figure behind her murder. 

Although Stoltzfus was not the prosecution's first witness, 
she was the first to describe Strickler in any detail, thus 
providing the frame for the remainder of the story the 
prosecution presented to the jury. From the start of 
Stoltzfus's testimony, Strickler was "Mountain Man" and 
his male companion "Shy Guy," labels whose repetition 
more than a dozen times (by the prosecutor as well as by 
Stoltzfus) must have left the jurors with a clear sense of the 
relative roles that Strickler and Henderson played in the 
crimes that followed Stoltzfus's observation. According 
to her, when she first saw Strickler she "just sort of 
instinctively backed up because I was frightened." App. 
36. Unlike retiring "Shy Guy," Strickler was "revved 
up." Id., at 39, 60. Even in describing her first encounter 
with Strickler inside the mall, Stoltzfus spoke of him as 
domineering, a "very impatient" character yelling at his 
female companion, "Blonde Girl," to join him. Id., at 36, 
38-39. 

**1959 After describing in detail how "Mountain Man" 
and "Blonde Girl" were dressed, Stoltzfus said that " 
'Mountain Man' came tearing out of the Mall entrance 
door and went up to the driver of [a] van and ... was 
just really mad and ran back and banged on back of the 
backside of the van" *303 while "Shy Guy" and "Blonde 
Girl" hung back. Id., at 43. "Mountain Man" approached 
a pickup truck, then "pounded on" the front passenger 
side window of Whitlock's car, "shook and shook the 
car door," "banging and banging on the window" while 
Whitlock checked to see if the door was locked. Ibid. 

Finally, "he just really shook it hard and you could tell he 
was mad. Shook it really hard and the door opened and he 
jumped in ... and faced her." Id, at 43-44. While Whitlock 
tried to push him away, "Mountain Man" "motioned for 
'Blonde Girl' and 'Shy Guy' to come" and the girl did as 
she was bidden. She "started to jump into the car," but 
"jumped back" when Whitlock stepped on the gas. Id., at 
44. Then "Mountain Man" started "hitting [Whitlock] on 
the left shoulder, her right shoulder and then ... the head," 
finally "open[ing] the door again" so "the 'Blonde Girl' 
got in the back and 'Shy Guy' followed and got behind 
him." Id., at 45. "Shy Guy" passed "Mountain Man" 
his tan coat, which "Mountain Man" "fiddled with" for 
"what seen~ed like a long time," then "sat back up and ... 

faced" Whitlock while "the other two in the back seat sat 
back and relaxed." Ibid. Stoltzfus then claimed that she 
got out of her car and went over to Whitlock's, whereupon 
unassertive "Shy Guy" "instinctively jumped, you know, 
laid over on the seat to hide from me." Jcl, at 46. Stoltzfus 
pulled up next to Whitlock's car and repeatedly asked, 
"[A]re you O.K.[?]," but Whitlock responded only with 
eye contact; "she didn't smile, there was no expression," 
and "[i]ust very serious, looked down to her right," 
suggesting Strickler was holding a weapon on her. Id., 

at 46, 47. Finally, Whitlock mouthed something, which 
Stoltzfus demonstrated for the jury and then explained she 
realized must have been the word, "help." Id., at 47. 

Without rejecting the very notion that jurors with 
discretion in sentencing would be influenced by the 
relative dominance of one accomplice among others in 
a shocking crime, I could not regard Stoltzfus's colorful 
testimony as anything but significant on the matter of 
sentence. It was Stoltzfus *304 alone who described 
Strickler as the initiator of the abduction, as the one who 
broke into Whitlock's car, who beckoned his companions 
to follow him, and who violently subdued the victim while 
"Shy Guy" sat in the back seat. The bare content of this 
testimony, important enough, was enhanced by one of the 
inherent hallmarks of reliability, as Stoltzfus confidently 
recalled detail after detail. The withheld documents would 
have shown, however, that many of the details Stoltzfus 
confidently mentioned on the stand (such as Strickler's 
appearance, Whitlock's appearance, the hour of day 
when the episode occurred, and her daughter's alleged 
notation of the license plate number of Whitlock's car) had 
apparently escaped her memory in her initial interviews 
with the police. Her persuasive account did not come, 
indeed, until after her recollection had been aided by 
further conversations with the police and with the victim's 
boyfriend. I therefore have to assess the likely havoc that 
an informed cross-examiner could have wreaked upon 
Stoltzfus as adequate to raise a significant possibility of 
a different recommendation, as sufficient to undermine 
confidence that the death recommendation would have 
been the choice. All it would have taken, after all, was 
one juror to hold out against death to preclude the 
recommendation actually given. 

The Court does not, of course, deny that evidence of 
dominant role would probably have been considered 
by the jury; the Court, instead, doubts that this 
consideration, and the evidence bearing on it, would have 
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figured so prominently in a juror's mind as to be a fulcrum 
of confidence. I am not convinced by the Court's reasons. 

The Court emphasizes the brutal manner of the killing 
and Strickler's want of remorse as jury considerations 
diminishing the relative importance of Strickler's position 
as ringleader. See ante, at 1955. Without doubt the jurors 
considered these to be important factors, and without 
doubt they may have been treated as sufficient to warrant 
**1960 death. But as the Court says, sufficiency of 

other evidence and the *305 facts it supports is not the 
Brady standard, and the significance of both brutality 
and sangfroid must surely have been complemented by a 
certainty that without Strickler the~e would have been no 
abduction and no ensuing murder. 

The Court concludes that Stoltzfus's testimony is 
unlikely to have had significant influence on the jury's 
sentencing recommendation because the prosecutor made 
no mention of her testimony in his closing statement 
at the sentencing proceeding. See ante, at 1955. But 
although the Court is ei1tirely right that the prosecution 
gave no prominence to the Stoltzfus testimony at the 
sentencing stage, the Commonwealth's closing actually 
did include two brief references to Strickler's behavior in 
"just grabbing a complete stranger and abducting her," 
19 Record 919; see also id, at 904, as relevant to the 
jury's determination of future dangerousness. And since 
Strickler's criminal record had no convictions involving 
actual violence, a point defense counsel stressed in his 
closing argument, see id., at 913, the jurors may well have 
given weight to Stoltzfus's lively portrait of Strickler as the 
aggressive leader of the group when they came to assess 
his future dangerousness. 

What is more important, common experience, supported 
by at least one empirical study, see Bowers, Sandys, & 

Steiner, Foreclosed Impartiality in Capital Sentencing: 
Jurors' Predispositions, Guilt-Trial Experience, and 
Premature Decision Making, 83 Cornell L.Rev. 1476, 
1486-1496 (1998), tells us that the evidence and arguments 
presented during the guilt phase of a capital trial will often 
have a significant effect on the jurors' choice of sentence. 
True, Stoltzfus's testimony directly discussed only the 
circumstances of Whitlock's abduction, but its impact on 
the jury was almost certainly broader, as the prosecutor 
recognized. After the jury rendered its verdict on guilt, for 
example, the defense moved for a judgment of acquittal 
on the capital murder charge based on insufficiency of 

the evidence. In the prosecutor's argument to the court he 
replied that 

*306 "the evidence clearly shows that this man was 
the aggressor. He was the one that ran out. He was the 
one that grabbed Leanne Whitlock. When she struggled 
trying to get away from him ... , he was the one that 
started beating her there in the car. And finally subdued 
her enough to make her drive away from the mall, so 
you start with the principle that he is the aggressor." 20 
Record 15. 

Stoltzfus's testimony helped establish the "principle," as 
the prosecutor put it, that Strickler was "the aggressor," 
the dominant figure, in the whole sequence of criminal 
events, including the murder, not just in the abduction. 
If the defense could have called Stoltzfus's credibility into 
question, the jurors' belief that Strickler was the chief 
aggressor might have been undermined to the point that 
at least one of them would have hesitated to recommend 
death. 

The Court suggests that the jury might have concluded 
that Strickler was the leader based on three other pieces of 
evidence: Kurt Massie's identification of Strickler as the 
driver of Whitlock's car on its way toward the field where 
she was killed; Donna Tudor's testimony that Strickler 
kept the car the following week; and Tudor's testimony 
that Strickler threatened Henderson with a knife later on 
the evening of the murder. But if we are going to look at 
other testimony we cannot stop here. The accuracy of both 

Massie's and Tudor's testimony was open to question, 4 

and all of it was subject to some evidence that Henderson 
had taken a major role in the murder. The Court has 
quoted the District *307 Court's summation of evidence 
against him, ante, at 1953, n. 36: Henderson's wallet was 
found near the body, his clothes were bloody, he presented 
a woman friend with the victim's watch at a postmortem 
**1961 celebration (which he left driving the victim's 

car), and he confessed to a friend that he had just killed 
an unidentified black person. Had this been the totality of 
the evidence, the jurors could well have had little certainty 
about who had been in charge. But they could have had 
no doubt about the leader if they believed Stoltzfus. 

Ultimately, I cannot accept the Court's discount of 
Stoltzfus in the Brady sentencing calculus for the reason 
I have repeatedly emphasized, the undeniable narrative 
force of what she said. Against this, it does not 
matter so much that other witnesses could have placed 
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Strickler at the shopping mall on the afternoon of the 
murder, ante, at 1954, or that the Stoltzfus testimony 
did not directly address the aggravating factors found, 
ante, at 1955. What is important is that her evidence 
presented a gripping story, see E. Loftus & J. Doyle, 
Eyewitness Testimony: Civil and Criminal 5 (3d ed. 1997) 
("[R]esearch redoundingly proves that the story format is 
a powerful key to juror decision making"). Its message 
was that Strickler was the madly energetic leader of two 
morally apathetic accomplices, who were passive but for 
his direction. One cannot be reasonably confident that not 
a single juror would have had a different perspective after 
an impeachment that would have destroyed the credibility 
of that story. I would accordingly vacate the sentence 
and remand for reconsideration, and to that extent I 
respectfully dissent. 

End of Document 

WfSTlAW © :20i7 Thomson Reuters. No daim to 

4 Massie's identification was open to some doubt 
because it occurred at night as one car passed another 
on a highway. Moreover, he testified that he first 

saw four people in the car, then only three, and that 
none of the occupants was black. App. 66-67, 70-
73. Tudor, as defense counsel brought out on cross
examination, testified pursuant to a cooperation 
agreement with the government and admitted that the 
story she told on the stand was different from what 
she had told the defense investigator before trial. Id., 

at 100-101, 103-104. 

All Citations 

527 U.S. 263, 119 S.Ct. 1936, 144 L.Ed.2d 286, 67 USLW 
3683, 67 USLW 4477, 99 Cal. Daily Op. Serv. 4707, 99 
Cal. Daily Op. Serv. 5186, 1999 Daily Journal D.A.R. 
6091, 1999 CJ C.A.R. 3709, 12 Fla. L. Weekly Fed. S 361 

© 20i7 Thomson Reuters. No claim to original U.S. Government Works. 

U.S. Government Works. 25 
P-178



Exhibit L 

P-179



State v, Bennett, 119 Nev, 589 (2003} 

KeyCite Yellow Flag - Negative Treatment 

Distinguished by Clem v. State, Nev., June 7, 2004 

119 Nev. 589 
Supreme Court of Nevada. 

The STATE of Nevada, 

Appellant/ Cross-Respondent, 

v. 
Edward Gordon BENNETT, 

Respondent/Cross-Appellant. 

No. 38934. 

I 
Dec. 30, 2003. 

After the affirmance of defendant's murder conviction 
and death sentence, 106 Nev. 135, 787 P.2d 797, and 
a denial of his first post-conviction relief motion 111 

' 
Nev. 1099, 901 P.2d 676, defendant filed a second 
post-conviction relief motion. The 8th Judicial District 
Court, Clark County, John S. McGroarty, J., vacated 
death sentence and granted a new penalty hearing. State 
appealed. The Supreme Court, Agosti, C.J., held that: 
(1) law of the case doctrine did not preclude defendant 
from making argument regarding invalid aggravating 
factor; (2) defendant was entitled to raise claims in an 
untimely post-conviction habeas petition; (3) evidence 
was insufficient to support jury's finding of aggravating 
factor in penalty phase of trial that defendant killed store 
clerk at random and without motive; (4) state committed 
Brady violations by not disclosing to defendant statement 
by jailhouse informant, accomplice's juvenile criminal 
history, and witness's history as a paid informant; and (5) 
death sentence which was based on invalid aggravating 
faptor was required to be vacated. 

Affirmed. 

Gibbons, J., concurred in part and dissented in part and 
filed separate opinion. 

Becker, J., dissented in a separate opinion. 

West Headnotes (23) 

[11 Criminal Law 

GR> Affirmance of conviction 

Law of the case doctrine did not apply 
to defendant's post-conviction relief motion 
so as to preclude defendant from making 
argument regarding invalid aggravating 
factor used by jury in penalty phase of capital 
murder trial, even though the argument raised 
in motion was rejected in defendant's direct 
appeal of his murder conviction and death 
sentence, where subsequent Supreme Court 
ruling in an unrelated case overruled the issue 
decided in defendant's direct appeal. 

2 Cases that cite this headnote 

[2] Habeas Corpus 
~ Miscarriage ofjustice;actual innocence 

Habeas Corpus 
~ Excuses for failure, ignorance or 

unavailability 

Application of procedural bars to preclude 
consideration of defendant's claim in post
conviction habeas petition amounted to a 
fundamental miscarriage of justice, and thus, 
defendant was entitled to raise claim in 
an untimely and successive petition; jury 
improperly found during penalty phase of 
capital murder trial the aggravating factor 
that defendant had committed murder during 
robbery at random and without apparent 
motive, and state committed Brady violations 
by failing to disclose certain mitigating 
evidence during penalty phase of trial. 

5 Cases that cite this headnote 

[3] Sentencing and Punishment 
P Motive 

Evidence was insufficient to support jury's 
finding of aggravating factor in penalty phase 
of capital murder trial that defendant killed 
store clerk at random and without apparent 
motive; defendant and his accomplice chose 
their victim for the specific purpose to rob 
her, and the motive to kill was to complete 

the robbery and leave no witnesses, and thus, 
defendant's behavior was purposeful and not 
random. 

© 2017 Thomson Reuters. No claim to original U.S. Government Works. 1 
P-180



State v. Bennett, 119 Nev. 589 (2003) 
81 P.3d 1 ··- ----------·------------------· 

[41 

[5] 

[6] 

[7] 

1 Cases that cite this headnote 

Criminal Law 
~ Materiality and probable effect of 

information in general 

Brady and its progeny require a prosecutor 
to disclose evidence favorable to the defense 
when that evidence is material either to guilt 
or to punishment. 

11 Cases that cite this headnote 

Criminal Law 
~ Materiality and probable effect of 

information in general 

There are three components to a Brady 

violation, which case requires a prosecutor 
to disclose evidence favorable to the defense 
when that evidence is material either to guilt 
or to punishment: (1) the evidence at issue is 
favorable to the accused; (2) the evidence was 
withheld by the state, either intentionally or 
inadvertently; and (3) prejudice ensued, i.e., 
the evidence was material. 

25 Cases that cite this headnote 

Habeas .Corpus 
~ Proceedings as to subsequent or 

successive applications;evidence 

To raise a claim in an untimely and/or 
successive post-conviction habeas petition, 
the petitioner has the burden of pleading 
and proving specific facts that demonstrate 
good cause and prejudice to overcome the 
procedural bars. 

22 Cases that cite this headnote 

Habeas Corpus 
~ Exhaustion and procedural default, in 

general 

Proving that the state withheld evidence in 
violation of Brady, which case requires a 
prosecutor to disclose evidence favorable to 
the defense when that evidence is material 
either to guilt or to punishment, generally 

Wt:STlAiiV' © 20'17 Thomson Reuters. No daim to 

establishes cause to bring an untimely post
conviction habeas petition, and proving that 
the withheld evidence was material establishes 
the necessary prejudice to bring an untimely 
petition. 

20 Cases that cite this headnote 

[8] Criminal Law 

~ Materiality and probable effect of 
information in general 

For purposes of a Brady claim, if a defendant 
makes no request or only a general request 
for information, the evidence is material 
when a reasonable probability exists that the 
result would have been different had it been 
disclosed; however, if the defense request is 
specific, the evidence is material upon the 
lesser showing that a reasonable possibility 
exists of a different result had there been 
disclosure. 

6 Cases that cite this headnote 

[9] Criminal Law 
{Fi> Materiality and probable effect of 

information in general 

For the purposes of a Brady claim, in 
determining the materiality of undisclosed 
evidence, the undisclosed evidence is 
considered collectively and not item by item. 

Cases that cite this headnote 

[101 Criminal Law 
'If? Statements of witnesses or prospective 

witnesses 

State violated Brady by not disclosing to 
defendant a statement made by jailhouse 
informant that defendant's accomplice during 
robbery told him that he had planned the 
murder of the people in the store, even 
if statement included inadmissible hearsay; 
statement was favorable to defendant in 
regards to the penalty phase of capital murder 

trial in that it provided mitigating evidence 
characterizing defendant as a follower, the 
state failed to disclose statement after 
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defendant specifically requested statements 
from jailhouse informant while conducting 
discovery on direct appeal of his murder 
conviction and death sentence, and statement 
could have been crucial to the jury's decision
making process in penalty phase given that 
it corroborated defendant's testimony that he 
had fallen under accomplice's influence and 
that accomplice had instigated the crimes. 

Cases that cite this headnote 

[11] Sentencing and Punishment 
~ Admissibility 

Evidence is generally admissible at a capital 
penalty hearing on any matter which the court 
deems relevant to sentence, whether or not the 
evidence is ordinarily admissible. 

Cases that cite this headnote 

[12] Criminal Law 
~ Impeaching evidence 

State violated Brady by failing to disclose 
to capital murder defendant the prior 
criminal history contained in accomplice's 
juvenile records; such history constituted 
mitigating evidence in that accomplice's 
extensive juvenile records showed his 
criminal sophistication and lent credibility to 
defendant's theory that accomplice acted as 
the leader in committing the robbery and 
murder. 

Cases that cite this headnote 

[13] Criminal Law 
~ Responsibility of and for police and other 

agencies 

For purposes of a Brady claim, the 
state attorney is charged with constructive 
knowledge and possession of evidence 
withheld by other state agents, such as law 
enforcement officers. 

2 Cases that cite this headnote 

[14] Criminal Law 

© 2017 Thomson Reuters, No claim to 

€= Information Within Knowledge of 
Prosecution 

Criminal Law 
~ Responsibility of and for police and other 

agencies 

For the purposes of defendant's Brady claim, 
state had constructive knowledge that witness 
at capital murder trial had a history as a 
paid informant for the Utah police given that 
Utah police assisted in the investigation of 
the murder and initially supplied information 
received from witness to the Las Vegas police; 
such history was material to the jurors' 
penalty determination in that they might have 
given less weight to witness's testimony that 
defendant claimed to have gone on a "killing 
spree," and thus, state violated Brady by not 
disclosing evidence. 

Cases that cite this headnote 

[15] Sentencing and Punishment 
~ Scope of review 

Sentencing and Punishment 
P Harn1less and reversible error 

The Federal Constitution does not prevent a 
state appellate court from upholding a death 
sentence that is based in part on an invalid or 
improperly defined aggravating circumstance 
either by reweighing of the aggravating and 
mitigating evidence or by harmless error 
review. 

2 Cases that cite this headnote 

{16] Sentencing and Punishment 
~ Scope of review 

In reweighing a death sentence that was based 
in part on invalid aggravating circumstances, 
the Supreme Court disregards the invalid 
aggravating circumstances and reweighs 
the remaining permissible aggravating and 
mitigating circumstances. 

3 Cases that cite this headnote 

[17] Sentencing and Punishment 
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~ Harmless and reversible error 

A harmless error analysis of a death sentence 
involves performing a new sentencing 
calculus to determine whether the error of 
the invalid aggravating circumstance was 
harmless beyond a reasonable doubt. 

1 Cases that cite this headnote 

[18] Sentencing and Punishment 
~ Harmless and reversible error 

Capital murder defendant's death sentence 
was required to be vacated and defendant was 
entitled to a new penalty hearing; jury based 
death sentence in part on invalid aggravator 
that murder during robbery was committed 
at random and without motive, and it was 
not clear beyond a reasonable doubt that 
jury would have imposed death penalty 
considering the remaining aggravators, the 
mitigating evidence the jury heard, and the 
undisclosed mitigating evidence that the jury 
did not hear, which included evidence that 
defendant's accomplice played a dominant 
role in the murder. 

3 Cases that cite this headnote_ 

[19] Criminal Law 
~ Waiver 

Criminal Law 
~ Cause and prejudice in general 

Capital murder defendant's claims in his 

second post-conviction relief petition, which 
should have been raised on his direct appeal, 
were waived due to his failure to demonstrate 
good cause and prejudice for failing to raise 
them earlier. West's NRSA 34.810, subd. 3. 

2 Cases that cite this headnote 

f 20} Criminal Law 
~ Particular issues and cases 

Capital murder defendant's claim that his 
counsel on direct appeal was ineffective 
should have been raised in his first post
conviction relief petition, and thus, defendant 

waived claim in his second petition. West's 

NRSA 34.810. 

Cases that cite this headnote 

[21] Criminal Law 
~ Right to counsel 

Criminal Law 
~ Post-conviction relief and error coram 

nobis 

Capital murder defendant was not statutorily 
entitled to post-conviction counsel at the time 
that he was convicted; thus, he was not 
entitled to the effective assistance of post
conviction counsel. U.S.C.A. Const.Amend. 
6. 

Cases that cite this headnote 

[22) Criminal Law 
~ Presence of Accused 

Capital murder defendant did not have a 
constitutional right to be present at his 
accomplice's trial proceedings after the cases 
were severed. 

Cases that cite this headnote 

[23] Criminal Law 
~ Reply briefs 

Defendant was barred from ra1s111g claim 
in his reply brief regarding argument that 
Supreme Court did not apply its procedural 
bars consistently in post-conviction relief 
motions, where defendant did not raise issue 
in his opening brief and the state did not raise 
issue in its answering brief. Rules App.Proc., 
Rule 28(c). 

Cases that cite this headnote 

Attorneys and Law Firms 

**3 Brian Sandoval, Attorney General, Carson City; 
David J. Roger, District Attorney, and Clark A. Peterson, 
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Michael L. Pescetta, Assistant Federal Public Defender, 
Las Vegas, for Respondent/Cross-Appellant. 

Before the Court En Banc. 

*593 OPINION 

AGOSTI, C.J. 

In 1988, Edward Gordon Bennett and his accomplice 
Joseph Beeson attempted to rob a clerk at a Stop N' 
Go Market in Las Vegas. Bennett shot and killed the 
clerk, and Beeson shot but did not kill a customer. 
Bennett was convicted of murder and sentenced to death. 
Bennett unsuccessfully sought relief on direct appeal and 
in a prior post-conviction proceeding. In this second 
post-conviction proceeding, the district court granted 
Bennett's petition in part by vacating his death sentence 
and granting him a new penalty **4 hearing. The State 
appeals from that part of the district court's order, and 
Bennett cross-appeals from that part of the district court's 
order denying his remaining claims. 

The district court concluded that Bennett did overcome 
the procedural bars to his untimely, successive petition by 
demonstrating that the State violated the requirements of 

Brady v. Maryland 1 and by further demonstrating that 

the district court in the first post-conviction proceeding 
prevented Bennett's counsel from adequately investigating 
the case. We conclude that the district court properly 
determined that the State violated Brady. In addition, 
we conclude that the "at random and without apparent 
motive" aggravator is invalid in this case. In our view, 
these combined errors seriously undermine the reliability 
of the jury's sentencing determination. Therefore, we 
affirm that portion of the district court's order directing 
a new penalty hearing. We also conclude that the district 
court properly declined to grant relief on any of the 
remaining claims in Bennett's petition. 

373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). 

FACTS 

,-

On February 8, 1988, Edward Bennett purchased a 
handgun from a pawn shop in Provo, Utah, and traveled 
to Las Vegas with Joseph Beeson. The next day, Bennett 
and Beeson entered a Stop N' Go Market in Las Vegas. 
A customer, Derrick Franklin, entered soon thereafter 
and went to the back of the store. Beeson placed a 
piece of candy on the counter, as if he were making a 
purchase. As Michelle Moore, the store clerk, rang up 
the candy, Bennett pulled out his gun and shot her in 
the face. She was killed instantly. Bennett then gave the 
gun to Beeson. While Bennett jumped over the counter 
and unsuccessfully attempted to open the cash register, 
*594 Beeson approached Franklin. Franklin pleaded for 

his life and then ran from the store as Beeson shot at 
him. Franklin was struck in the leg. Bennett and Beeson 
chased him out on to Maryland Parkway and then finally 
retreated. Franklin survived his wound. 

On March 5, 1988, Bennett, who had returned to Utah, 
told his friend, Jeffrey Chidester, about the murder. 
According to Chidester, Bennett bragged about his and 
Beeson's "killing spree." Chidester reported this to the 

Utah police, who contacted the Las Vegas Metropolitan 
Police Department (LVMPD). Chidester was then told 
that he was entitled to a reward for providing the 
information. He received a total of $32,000. 

The Utah police obtained a warrant to search Bennett's 
house in Utah, where they seized clothing and various 
writings. In Las Vegas, Bennett's fingerprints were found 
on the Stop N' Go Market door and cash register counter. 
Police also determined that the gun used to kill Michelle 
Moore was purchased by Bennett at a pawn shop in Utah. 

Bennett was subsequently arrested and charged with 
attempted robbery with the use of a deadly weapon, 
murder with the use of a deadly weapon, and attempted 
murder with the use of a deadly weapon. Bennett was tried 
by a jury and was convicted of all counts. 

At his penalty hearing, Bennett presented many witnesses, 
including a social worker from an outpatient substance 
abuse center that Bennett had attended. She testified that 
Bennett had problems with alcohol and drugs, including 
marijuana, LSD, and cocaine. She further testified that he 
was influenced by his peers, suffered from depression, had 
suicidal tendencies, and suffered from dyslexia. Bennett's 
former employer testified that Bennett was hardworking, 
smart, nonproblematic, and dependable and that Bennett 
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looked up to and bragged about Beeson. The principal 
of Bennett's school testified that Bennett entered an 
alternative program after ninth grade due to his dyslexia, 
that heavy metal music seemed to lead Bennett in the 
wrong direction due to its hypnotic effect, that this music 
may have led him to drugs, and that Bennett now wanted 
to be an example to other kids so they would not make 
his same mistakes. Bennett's seminary school principal 
testified that Bennett was a good student, had turned his 
life to God after his arrest, and wanted the principal to 
tell Bennett's story to others to save **5 them from the 
evils of hell. Bennett's brother testified that Bennett had 
always been a very caring person but changed about a 
year before his arrest and became distant, unkempt, and 
withdrawn. An expert in satanism and heavy metal music 
analyzed songs that Bennett listened to before committing 
the crimes and testified that the writings found in Bennett's 
room were not satanic in nature but similar to heavy metal 
lyrics. 

Bennett stated in allocution that he had many problems 
in school which led him to drugs. He said he was very 
influenced by Beeson *595 and changed during their 
friendship. He listened to heavy metal songs and wrote 
similar lyrics. He was not a devil worshiper but did toy 
with it on occasion, and he dealt drugs and robbed to 
support his drug habit. He described the day of the crimes 
and stated that his plan was to rob but not to kill, that he 
went to one store but moved on because it had bulletproof 
glass and that he then decided on the Stop N' Go. He also 
claimed that he blacked out once they reached the store. 
He apologized for what happened and stated that if he 
lived he could help others. 

Finally, Bennett's father testified that Bennett was an 
active, happy, and helpful youth. Bennett had problems 
in school because of his dyslexia and dropped out after 
the tenth grade. He always treated his family nicely and 
was never in any trouble until a year before his arrest 
when he became friends with Beeson and his appearance 
and attitude changed. Bennett's father also stated that 
his family was religious and that Bennett wanted to help 
others. 

The State also presented many witnesses at the penalty 
hearing. Utah police detective Gary Caldwell testified 
about his previous arrest of Bennett for possession of 
drugs and paraphernalia. Two Utah police officers and 
two boys testified about an incident when Bennett and 

Beeson were driving and Bennett shot a pellet gun 
at the two boys as they walked on the street. The 
State also presented testimony of the officers who had 
executed the search warrants in the instant case and 
recovered witchcraft books, handwritten poetry or song 
lyrics discussing death and killing, and heavy metal music 
cassettes. A handwriting expert testified that the poetry 
or lyrics were in Bennett's handwriting. He read some 
of the writings, such as "As I kill and kill again." Last, 
Jeffrey Chidester testified to what Bennett told him about 
the crimes. Chidester admitted that he had ingested drugs 
after Bennett confessed to him. 

At the conclusion of the penalty hearing, the jury 
found four aggravating circumstances: (I) in committing 
the murder, Bennett knowingly created a great risk of 
death to more than one person; (2) the murder was 
committed while Bennett was engaged in the commission 
of a burglary; (3) the murder was committed while 
Bennett was engaged in attempted robbery; and (4) the 
murder was committed at random and without apparent 
motive. The jury found three mitigating circumstances: 
(1) Bennett's lack of a criminal history, (2) Bennett's 
youth, and (3) Bennett's alcohol and drug usage. The 
jury determined that the aggravating circumstances 
outweighed the mitigating circumstances and rendered a 
verdict of death. 

On direct appeal, this court affirmed Bennett's judgment 

of conviction and death sentence. 2 In November 1990, 
Bennett, in proper person, filed a timely petition for 
post-conviction relief. *596 The district court appointed 
counsel to represent Bennett, but no further proceedings 
were calendared. More than three years passed before 
Bennett's counsel filed a second document raising 
additional claims. The district court dismissed Bennett's 
petition, he appealed, and this court affirmed the district 

court's dismissal. 3 

2 

3 

See Bennettv. State, 106 Nev. 135, 787 P.2d 797 (1990) 

(Bennett I), overruled in part by Leslie v. Warden, 118 

Nev. 773, 59 P.3d 440 (2002). 

Bennett v. State, 111 Nev. 1099, 901 P.2d 676 (1995). 

On July 7, 1998, Bennett filed a second post-conviction 
petition for a writ of habeas corpus in the district court. 
The district court appointed the Federal Public Defender 
to represent Bennett. The State opposed the petition on 
the grounds that it was successive and untimely. The 
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district court conducted several evidentiary hearings to 
determine **6 if Bennett could demonstrate good cause 
and prejudice to overcome the procedural bars. Bennett 
claimed that the State had violated Brady, that his first 
post-conviction counsel was ineffective in failing to assert 
an absence of mitigating evidence at his penalty hearing, 
and that the district court erred in preventing first post
conviction counsel from investigating the case. 

The district court determined that Bennett had 
demonstrated good cause and prejudice to overcome the 
procedural bars due to violations of Brady and due as 
well to the district court's denial of his request for an 
investigator to assist prior post-conviction counsel. The 
district court vacated Bennett's death sentence, granted 
a new penalty hearing, and presumably dismissed the 
remainder of Bennett's claims. The State appeals the 
district court's decision vacating Bennett's death sentence 
and ordering a new penalty hearing. Bennett cross-appeals 
the denial of the remainder of Iris claims. 

DISCUSSION 

I. The invalid "at random an,d without apparent motive" 

aggravator 

The jury found four aggravating circumstances: (1) in 
committing the murder, Bennett knowingly created a 
great risk of death to more than one person; (2) the 
murder was committed while Bennett was engaged in the 
commission of a burglary; (3) the murder was committed 
while Bennett was engaged in attempted robbery; and 

( 4) the murder was committed at random and without 
apparent motive. On direct appeal, Bennett unsuccessfully 

challenged the last three aggravators. 4 Bennett again 
challenges these aggravators, and we conclude that the 
challenge to the "at random and without apparent 
motive" aggravator has merit. 

4 See Bennett I, 106 Nev. at141-43, 787 P.2d at 801-02. 

Bennett claims, based upon this court's recent ruling in 
Leslie v. Warden, that the jury's finding of this aggravator 

was erroneous. 5 *597 THE STATE RELIES, in 
Response, upon the doctrine of the law of the case, noting 
that this court considered and rejected this identical claim 
in Bennett's direct appeal. At oral argument before this 
court, the State also argued that this aggravator was 
valid because Bennett and Beeson were on a killing spree, 

© 2017 Thomson Reuters. No clalm to 

which the State contends constitutes random, motiveless 
conduct. 

5 118 Nev. 773, 59 P.3d 440. 

[lj Although Bennett challenged this aggravator on 
direct appeal, this court more recently held in Leslie 

that our 1990 opinion affirnring Bennett's conviction and 

sentence overstated the applicability of this aggravator 6 

to robbery-related killings. 7 We held in Leslie that "the 
'at random and without apparent motive' aggravator is 
inappropriate when it is solely based upon the fact that 

the killing was unnecessary to complete the robbery." 8 

Our primary concern was that such broad application 
ignored the plain meaning of the key words of the 

aggravating circumstance: "Typically, the victim is not 
selected randomly. And often a robber has a discernible 
motive for killing someone who can identify him or who 

attempts to impede the robbery." 9 Leslie consequently 
overruled our 1990 decision in Bennett's case on this 

issue. lO Under these circumstances, the doctrine of the 
law of the case cannot be applied; to do so would 
unfairly impose a legal application upon Bennett which 
we expressly overruled, citing to our published opinion 

disposing of his direct appeal. 11 

6 

7 

8 

9 

10 

11 

NRS 200.033(9). 

See Leslie, 118 Nev. at--, 59 P.3d at 445. 

Id. at--, 59 P.3d at 445. 

Id at-, 59 P.3d at 446. 

See id. at--, 59 P.3d at 446. 

See Pellegriniv. State, 117 Nev. 860, 885, 34 P.3d 519, 
535-36 (2001) (recognizing this court's "discretion to 
revisit the wisdom of its legal conclusions when it 
determines that further discussion is warranted"). 

[2] Bennett raises this claim in an untimely and successive 

post-conviction habeas petition. 12 Therefore, he must 
demonstrate that good cause exists for raising this 
claim **7 again and that prejudice would result if 
the claim is not considered, or absent good cause, he 
must show that a fundamental miscarriage of justice 
would result from this court's failure to consider the 

claim. 13 In Leslie, we concluded that Leslie demonstrated 
a fundamental miscarriage of justice because he was 

U.S. Government Works. 7 
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"actually innocent of the 'at random and without apparent 
motive' aggravator" and a reasonable probability existed 
"that absent the aggravator the jury would not have 

imposed *598 death." 14 Similarly, we conclude that the 
finding of the improper aggravator in this case, combined 
with the prejudicial impact of the Brady violations 
identified below, so undermined the reliability of the 
jury's sentencing determination that the application of 
procedural bars to preclude consideration of Bennett's 
claim would amount to a fundamental miscarriage of 
justice. 

12 

13 

14 

[3] 

SeeNRS 34.726; NRS 34.810. 

See NRS 34.810; Pellegrini, 117 Nev. at 886-87, 34 
P.3d at 537; see also Mazzan v. Warden, 112 Nev. 838, 
842, 921 P.2d 920,922 (1996). 

Leslie, 118 Nev. at--, 59 P.3d at 445. 

The facts of this case do not support the finding 
that Bennett killed the store clerk at random and without 
apparent motive. The State has shown only that Bennett 
unnecessarily killed the clerk in connection with the 
attempted robbery. This is insufficient to prove that the 
murder was committed at random and without apparent 

motive. 15 It is undisputed that Bennett and Beeson chose 
their victim for a specific purpose-to rob her. And the 
motive to kill was apparent-to complete the robbery 
and leave no witnesses. After shooting the clerk, Bennett 
jumped over the counter and attempted to open the cash 
register. By shooting her, he eliminated any resistance or 
obstruction on her part. The motive to eliminate witnesses 
is also apparent. In addition to killing the clerk, Bennett 
and Beeson attempted to kill the only other person in the 
store. The State also had evidence of this motive from 
a jailhouse informant, discussed below, who reported 
that Beeson said he and Bennett intended to kill all 

witnesses. 16 

15 See id. at--, 59 P.3d at 446. 

16 See inji·a note 27 and accompanying text. 

At oral argument before this court, the State asserted 
that because Jeffrey Chidester said that Bennett later 
claimed that he and Beeson were on a "killing spree," 
the two indulged in mindless violence and thus committed 
the murder at random and without apparent motive. 
Considering the record as a whole, Bennett's boast 
to Chidester carries little weight. In addition to the 

facts discussed above, the record shows that Beeson 
and Bennett cased other stores prior to the Stop N' 
Go. They entered one of the stores but left because 
bulletproof glass surrounded the cash register. This 
reflects purposeful, considered-not random-behavior. 
And although, according to Chidester, Bennett also 

claimed that after the crimes at the Stop N' Go he and 
Beeson went to other stores to shoot somebody, another 
shooting never occurred. Thus, Bennett's subsequent 
boasting about a "killing spree" lacks any specific facts 
to support it and falls far short of overcoming the facts 
establishing that he and Beeson acted deliberately and 

with motive in murdering the store clerk. 

Consequently, the record does not support the finding of 

this aggravator based upon our reasoning in Leslie. 17 As 
we discuss below, *599 we are unable to conclude beyond 
a reasonable doubt that the jury would have returned a 
sentence of death without this aggravating circumstance 
and in the absence of the State's Brady violations 
-violations that prevented Bennett from presenting 
significant mitigating evidence to the jury. 

17 We are not asked to decide the validity of 
this aggravator under all circumstances, but it 
is conceivable that a murder associated with a 
robbery or burglary could be committed at random 
and without apparent motive. For example, the 

inexplicable killing of one of several robbery or 

burglary victims might qualify as a murder committed 

"at random and without apparent motive." 

2. The State's appeal: Brady claims 
The State contends that the district court erred in granting 
Bennett's petition based upon the State's alleged violations 

of the disclosure requirements of Brady v. Maryland 18 

Because these issues involve both **8 questions of fact 
and law, we have conducted a de novo review of the 

district court's decision. 19 

18 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215. 

19 See Mazzan v. Warden, 116 Nev. 48, 66, 993 P.2d 25, 
36 (2000) (Mazzan II). 

Bennett claims that the State violated Brady by failing 
to disclose to the defense various exculpatory items of 
evidence. The district court found that the State violated 
Brady by withholding evidence of a statement made by a 
jailhouse inforn1ant, but the district court's order is not 
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clear as to whether it found violations relating fo any other 
items of evidence. We conclude that violations occurred in 
regard to three items: the statement made by the jailhouse 
informant, Beeson's criminal records, and information 
that a witness was a paid informant. 

[4] [SJ [6] [7] "Brady and its progeny require 
prosecutor to disclose evidence favorable to the defense 
when that evidence is material either to guilt or to 

punishment." 20 "[T]here are three components to a Brady 

violation: the evidence at issue is favorable to the accused; 
the evidence was withheld by the state, either intentionally 
or inadvertently; and prejudice ensued, i.e., the evidence 

was material." 21 To raise a claim in an untimely and/or 
successive post-conviction habeas petition, the petitioner 
has the burden of pleading and proving specific facts that 
demonstrate good cause and prejudice to overcome the 

procedural bars. 22 Good cause and prejudice parallel 
the second and third Brady components; in other words, 
proving that the State withheld the evidence generally 
establishes cause, and proving that the withheld evidence 

was material establishes prejudice. 23 

20 

21 

22 

23 

Id. 

Id. at 67, 993 P.2d at 37. 

See id.; see also NRS 34.726(1); NRS 34.810(3). 

See Mazzan II, 116 Nev. at 66-67, 993 P.2d at 36-37. 

We consider first the State's claim that the district court 
erred in concluding that the State had a duty, pursuant 
to Brady, to disclose the statement of Richard Perkins, 
a jailhouse informant. The State argues that Perkins' 
statement was not favorable to the defense and would not 
have changed the result. Bennett claims that the statement 

a.vould have aided him during the penalty hearing to show 
that Beeson was the leader and instigator and, in tum, to 
persuade the jury to return a verdict less than death. We 
agree. 

[10] In 1988, Perkins was an inmate in the Clark County 
Detention Center along with Beeson. On October 3, 1988, 
after both the guilt and penalty phase of Bennett's trial had 
been completed, but before Bennett's formal sentencing, 
the L VMPD interviewed Perkins regarding information 
he had received from Beeson about the crimes at the Stop 
N' Go Market. According to Perkins, Beeson said that 
he and Bennett were on drugs; they went into the store 
with the intention to rob the clerk and had agreed to 

kill all witnesses in the store; 27 Bennett shot and killed 
the clerk; and Beeson shot the customer but did not kill 
him. According to Perkins, Beeson also admitted that he 
**9 planned the murder of the people in the store and 

convinced Bennett to do the killing. 

27 The State should also have disclosed this evidence 
because it was relevant to refute the aggravating 
circumstance that the murder was random and 
without apparent motive. 

[SJ [9] *600 If a defendant makes no request or only Under Brady, the first question is whether the evidence 
a general request for information, the evidence is material at issue is favorable to the defense. In regard to the guilt 
when a reasonable probability exists that the result would 

have been different had it been disclosed. 24 However, 
if the defense request is specific, the evidence is material 
upon the lesser showing that a reasonable possibility 

exists of a different result had there been disclosure. 25 In 
addition, in determining its materiality, the undisclosed 

evidence is considered collectively and not item by item. 26 

24 

25 

26 

See id. at 66, 993 P.2d at 36. 

See id. 

See id at 71, 993 P.2d at 39. 

A. Failure to disclose ajailhouse informant's statement, 

the accomplice's juvenile record, and information that a 

witness was a paid informant 

phase of the trial, Perkins' statement was not favorable 
to the defense because it indicated that Bennett killed 
the store clerk. However, in regard to the penalty phase, 
the statement was favorable to Bennett. It provided 
mitigating evidence characterizing Bennett as a follower 
with *601 Beeson planning and instigating the murder 
and convincing Bennett to participate. 

The second question is whether the State withheld the 
evidence. The statement was made after the trial was 
concluded and the jury had rendered its verdict of death, 
but before Bennett was formally sentenced. If disclosed 
then, the fact of the statement would have provided 

grounds for a new penalty hearing. 28 In 1990, after 
Bennett filed his direct appeal, he specifically moved for 
discovery of statements made by an informant who, while 
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in jail in 1988, received informatfon from Beeson. The 
district court granted the discovery motion, but the State 
never produced Perkins' statement. If it had been disclosed 
when this request was made, the statement would have 

provided grounds for post-conviction habeas relief, as it 

does now. 29 The State, of course, has an affirmative duty 

to provide favorable evidence, if material, to a defendant 

even absent a request for the evidence. 30 Moreover, that 
duty exists regardless of whether the State uncovers the 
evidence before trial, during trial, or after the defendant 

has been convicted. 31 

28 

29 

30 

31 

See l\'RS 176.515 (providing that a new trial may 

be granted based on the ground of newly discovered 
evidence). 

It is not clear why Bennett moved for discovery in the 
district court during the direct appeal or whether that 

court had the authority to grant the motion. But the 
operative fact is that Bennett communicated a specific 
request for Brady evidence to the State at that time, 
regardless of whether formal discovery in the district 

court was available. 

See Lisle v. State, 113 Nev. 540,547,937 P.2d473, 478 
(1997), decision clarified 011 other grounds 011 denial of 

rehearing, 114 Nev. 221, 954 P.2d 744 (1998); People 

v. Gonzalez, 51 Cal.3d 1179, 275 Cal.Rptr. 729, 800 
P.2d 1159, 1206 (1990). 

See Imbler v. Pachtman, 424 U.S. 409, 427 n. 25, 
96 S.Ct. 984, 47 L.Ed.2d 128 (1976) (stating that a 

prosecutor has the "duty to bring to the attention of 

the court or of proper officials all significant evidence 
suggestive of innocence or mitigation. At trial this 
duty is enforced by the requirements of due process, 
but after a conviction the prosecutor also is bound 
by the ethics of his office to inform the appropriate 
authority of after-acquired or other information that 
casts doubt upon the correctness of the conviction"); 

accord Gonzalez, 275 Cal.Rptr. 729, 800 P.2d at 1206. 

Bennett only discovered Perkins' statement in 1999 when 

he conducted an investigation for his federal habeas 
petition. Therefore, the answer to the second question 
under Brady is affirmative: the State did withhold the 
evidence from the defense. And as explained above, the 
nondisclosure of the evidence also provides good cause for 
Bennett's raising this issue for the first time in his instant 
habeas petition. 

The third question is whether the withheld evidence was 
material. Because Bennett made a specific request for this 
evidence, materiality is demonstrated if there is merely 
a reasonable possibility that the jury would not have 

returned a verdict of death had it been disclosed. 32 We 

conclude that this evidence was *602 significant, and 

that there is not only a reasonable possibility, but there 
is also a reasonable probability of a different result if 

it had been disclosed, particularly when it is considered 
collectively with the other undisclosed evidence discussed 
below. Bennett argued in mitigation that he was young 
and had fallen under Beeson's influence and that Beeson 
had instigated the crimes. Absent Perkins' testimony, 

this claim rested mainly on Bennett's own self-serving 

statement in allocution which the jurors were apt to easily 
disregard as nothing more than an attempt to evade 
responsibility. Perkins' testimony as to Beeson's admission 
would have corroborated Bennett and shown that Beeson 
himself acknowledged that he had been the leader **10 
and Bennett the follower, lending Bennett much needed 
credibility. This evidence could have been crucial in the 
jury's decision-making process. 

32 See Mazzan IL 116 Nev. at 66, 993 P.2d at 36. 

[11] The State claims that Perkins' statement contains 
inadmissible hearsay and therefore cannot be material. 

Because the declarant, Beeson, is dead and Perkins gave 
an inconsistent statement in 1999 and no longer recalls 
some circumstances of Beeson's admissions, the State 

argues that the original statement lacks corroborating 

circumstances clearly indicating its trustworthiness. 
The State cites NRS 51.345(1), which requires such 
circumstances for the admission of a "statement tending 
to expose the declarant to criminal liability and offered 
to exculpate the accused in a criminal case." We are 
unpersuaded by this argument. First, evidence is generally 
admissible at a capital penalty hearing on any "matter 
which the court deems relevant to sentence, whether or 

not the evidence is ordinarily admissible." 33 But more 

importantly, in attacking the statement's trustworthiness, 
the State relies on facts that did not exist in 1988 when 
the L VMPD obtained it and when the State should have 
provided it to Bennett. The State cannot now be heard to 
complain that since then Beeson has died and Perkins has 
partially contradicted his original statement and forgotten 

some facts. The State's failure in 1988 to disclose the 
statement deprived Bennett of an important opportunity 

now lost to him to question Perkins, and possibly Beeson's 
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other fellow jail inmates, if not Beeson himself, regarding 

Beeson's admissions. 

33 NRS 175.552(3); see also, e.g., Leonard v. State, 114 
Nev. 1196, 1214, 969 P.2d 288, 299 (1998). 

We therefore conclude that a reasonable probability exists 
that a jury would not have imposed a penalty of death had 
it been able to consider this evidence. This is particularly 
so when we consider that, as well, the jury relied upon an 
aggravator which was improper. Consequently, Bennett 
has also established the prejudice required to overcome 

procedural default. 

[12] *603 The State also violated Brady when it failed 
to disclose the prior criminaLhistory contained in Beeson's 
juvenile records from Colorado, where he used the alias 
of Cass Goodman, and from Utah. This was mitigating 
evidence, favorable to the defense. Beeson's extensive 
juvenile records showed his criminal sophistication and 
lent credibility to Bennett's theory that Beeson acted as the 
leader in committing the crimes. This· evidence was also 
material. As noted, undisclosed evidence is considered 

collectively and not item by item. 34 Had the jury learned 
of Beeson's juvenile record, as well as Perkins' statement, 
there is a reasonable probability that the jury would not 
have imposed death. 

34 See Mazzan JI, 116 Nev. at 71, 993 P.2d at 39. 

Finally, the State failed to disclose to the defense that 
the Utah police had paid a witness for the State, Jeffrey 
Chidester, $50 on each of four or five occasions for 
informant work. After the murder, Bennett returned to 
Utah where he admitted the murder and robbery to 
Chidester. Chidester relayed this information to the Utah 
police and testified at the guilt and penalty phases of 
Bennett's trial, but the jury was never told that Chidester 
had a history as a paid informant. After Bennett filed his 
federal habeas petition, he discovered that a Utah police 
detective, Jerry Caldwell, had paid Chidester for prior 
informant work. 

[13] [14] The State argues that it lacked actual 
knowledge of the evidence, but " 'the state attorney is 
charged with constructive knowledge and possession of 
evidence withheld by other state agents, such as law 

enforcement officers.' " 35 In this case, a Utah police 
detective was aware of the evidence. We conclude that 
it is appropriate to charge the State with constructive 

knowledge of the evidence because the Utah police 
assisted in the investigation of this crime and initially 
supplied the information received from Chidester to the 
LVMPD. Moreover, Detective Caldwell, who knew of the 
payments to Chidester, testified at the guilt and penalty 
**11 phases of the trial but denied that Chidester was 

paid. 

35 Jimenez v. State, 112 Nev. 610, 620, 918 P.2d 687, 693 
(1996) (quoting Gorham v. State, 597 So.2d 782, 784 
(Fla.1992)); see also Wade v. State, 115 Nev. 290, 986 
P.2d438 (1999). 

That Chidester was paid small amounts is not material in 
regard to the jury's finding of guilt, and standing alone 
it would not be material in regard to the penalty phase. 
However, we have considered this evidence along with 
the other undisclosed evidence in concluding that the 
State withheld evidence material to the jurors' penalty 
determination. For example, the jury might have given 
less weight to Chidester's testimony regarding the *604 
claimed "killing spree" if the jury had information 
supporting the inference that Chidester could have been 
tempted to give police exaggerated information in order 
to ingratiate himself to the police and obtain benefits, 
monetary or otherwise. 

In sum, under Brady these three instances of undisclosed 
evidence were collectively material to Bennett's case 
in mitigation. Considering this undisclosed mitigating 
evidence in conjunction with the invalid aggravating 
circumstance, we conclude that the district court correctly 
vacated Bennett's death sentence and ordered a new 
penalty hearing. 

B. The remaining Brady claims 

Bennett also claims that the State violated Brady with 
respect to other items of evidence, including: (1) Beeson's 
medical records, (2) Beeson's refusal to take a polygraph 
test, (3) the prosecutor's conversations with an eyewitness, 
( 4) a crime lab report regarding gunpowder burns, and (5) 
a picture of a shoeprint. We conclude that the State did 
not violate Brady in these respects. Bennett either fails to 
show that the State had a duty to disclose the evidence or 
that he was prejudiced by the nondisclosure. 

3. Reweighing/harmless error 
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[15] [16] [17] "[T]he Federal Constitution does not [18] Considering the remaining aggravators, the 
prevent a state appellate court from upholding a death mitigating evidence that the jury heard, and the 
sentence that is based in part on an invalid or improperly 
defined aggravating circumstance either by reweighing of 
the aggravating and mitigating evidence or by harmless 

error review .... " 36 In reweighing, this court disregards 
the invalid aggravating circumstances and reweighs 

the remaining permissible aggravating and mitigating 

circumstances. 37 A harmless error analysis involves 
performing a new sentencing calculus to determine 
whether the error of the invalid aggravating circumstance 

was harmless beyond a reasonable doubt. 38 Either 
analysis should produce the same result because both ask 
the same question: Is it clear that absent the erroneous 

aggravator the jury would have imposed death? 39 

36 

37 

38 

39 

Clenwns v. Mississippi, 494 U.S. 738, 741, 110 S.Ct. 

1441, 108 L.Ed.2d 725 (1990). 

See State v. Haberstroh, 119 Nev. 173, --, 69 P.3d 
676, 683 (2003). 

See id. at--, 69 P.3d at 683. 

See id. at--, 69 P.3d at 682-83; Leslie, 118 Nev. at 

--, 59 P.3d at 447. 

As addressed above, the "at random and without apparent 
motive" aggravator is invalid. Remaining are three valid 
aggravators and three mitigating circumstances that the 
jury specifically found. The remaining aggravators are: 
Bennett knowingly created a great risk of death to more 
than one person; the murder was committed while Bennett 
was engaged in the commission of a burglary; and *605 

the murder was committed while Bennett was engaged 
in the attempted commission of a robbery. The first 
aggravator is supported by sufficient evidence. The last 
two aggravators are also supported by sufficient evidence 
but are essentially based on the same aspect of this 
felony murder. The three mitigating circumstances are: 
no previous criminal history; Bennett's youth-eighteen at 
the time of the murder; and alcohol and drug usage. Also 
during the penalty hearing, the jury heard testimony that 
Bennett was led in the wrong direction by his fascination 
with heavy metal music and was influenced by Beeson 
as well as his other peers. Evidence also showed he 
had dyslexia and other problems in school, exhibited a 

potential for suicide, and showed signs of depression. 

undisclosed mitigating evidence that the jury did not 
hear, particularly **12 the evidence regarding Beeson's 
dominant role in the crimes, we cannot conclude beyond 
a reasonable doubt that the jury would have imposed the 
death penalty in the absence of the erroneous aggravator 
and the State's Brady violations. For this reason, we affirm 
the district court's order vacating Bennett's sentence of 
death and ordering a new penalty hearing. 

4. Bennett's cross-appeal: other claims 
Bennett raises many other claims in his petition. Because 
Bennett's petition is untimely filed and successive, he must 
demonstrate good cause to excuse his procedural defaults 

and prejudice with respect to these claims, or he must 
show that failure to consider these claims will result in a 
fundamental miscarriage of justice. Although the district 
court stated in its order that Bennett's petition should 
be considered on the merits due to Brady violations, it 
failed to specifically address or expressly deny Bennett's 
additional claims. For our review, we assume that the 

district court denied those claims. 40 

40 We note that a district court's failure to address 
and specifically resolve in its written judgment 
each and every claim presented in a petition can 
often present subsequent reviewing courts, both state 
and federal, with unintended difficulties. Pursuant 
to NRS 34.830(1) and NRAP 4(b)(2), judgments 

or orders of the district courts in post-conviction 

matters must contain "specific findings of fact and 

conclusions oflaw supporting the decision." 

Bennett's petition below improperly raised claims 
previously addressed and rejected on direct appeal. The 
doctrine of the law of the case prevents relitigation of 

these claims. 41 This doctrine cannot be avoided by a 
more detailed and precisely focused argument *606 upon 

reflection. 42 BENNETT'S CLAIMS IN this respect are 
that the trial court improperly admitted Bennett's writings 
and music into evidence, the State improperly provided 
money and other inducements to a witness whose 
testimony was inherently incredible and prejudicial, the 
trial court improperly instructed the jury at sentencing, the 
death penalty as administered in Nevada does not satisfy 
constitutional standards, and the felony aggravators are 
unconstitutional. Bennett has failed to demonstrate that 
we should reconsider these issues. 
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41 

42 

See Hall v. State, 91 Nev. 314, 535 P.2d 797 (1975); 

cf NRS 34.810(3). 

See Hall, 91 Nev. at 316, 535 P.2d at 799. 

[19} Bennett's petition below also raised a number 
of claims that should have been raised on direct 
appeal. These claims are waived pursuant to NRS 
34.810(3) because Bennett failed to demonstrate good 
cause and prejudice for failing to raise them earlier. 
These claims include that the aggravating circumstance 

that Bennett knowingly created a great risk of death 

to more than one person is invalid, that prosecutorial 

misconduct violated Bennett's right to a fair trial, that the 
prosecutor improperly delegated his charging discretion 

to the victim's family and police, that the district court 
erroneously failed to change the venue of the trial, that the 
jury instructions failed to properly delineate the elements 
of the capital offense and unconstitutionally minimized 
the State's burden of proof, that the jury instruction on 

reasonable doubt was unconstitutional, that the trial court 

failed to make a constitutionally reliable determination as 

to whether Bennett possessed the mental state of reckless 

indifference to human life necessary to impose a death 
sentence, that the trial court improperly admitted Beeson's 
writings into evidence, that the trial court improperly 
failed to remove jurors for cause and failed to prevent the 
removal of a juror for cause, that Bennett was deprived of 
an impartial trial tribunal, and that Bennett's conviction 

and sentence are invalid due to the inadequacy of the 
charging documents. Bennett also claims that this court's 

review on direct appeal and on appeal from his first 
petition for post-conviction relief was inadequate. We 
do not address these claims because Bennett has not 
demonstrated good cause and prejudice for failing to raise 

them earlier. 43 

43 See NRS 34.810(3); NRAP 40(a). 

[20] Bennett claims that his counsel on direct appeal was 
ineffective for failing to raise the above-mentioned claims. 
Bennett **13 should have raised this claim in his first 

post-conviction petition and has not demonstrated good 

cause or prejudice for his failure to do so. 44 

44 See NRS 34.810. 

*607 Bennett claims that the district court prevented 

him from investigating his claims in the first habeas 

proceeding when it granted his motion to hire an 
investigator but then denied his habeas petition the 
next day. Bennett claims that the district court's actions 

amounted to an impediment external to the defense 

and prejudiced him because an investigator would 

have discovered additional mitigating evidence, namely, 
Bennett's neuropsychological impairments, a head injury 
he sustained, physical and mental abuse he suffered as a 
child from his parents and siblings, his attention deficit 
hyperactivity disorder, a family history of alcoholism, 
explosiveness, violence, depression, and substance abuse, 

that Bennett once saved a life, and other medical and 

psychological records of Bennett's family and of Beeson. 

Bennett claims that had this mitigating evidence been 

presented to the jury he would not have received a death 
sentence. Because Bennett's first post-conviction counsel 
waited over three years before making a motion for funds 
to hire an investigator, we conclude that the district court 
did not create an impediment external to the defense that 
would excuse the procedural bars. Moreover, we express 
no opinion on the materiality of this evidence because 

Bennett will have an opportunity to present relevant 

mitigating evidence at the new penalty hearing. 

[21} Bennett claims that his first post-conviction counsel 
was ineffective for a multitude of reasons. Bennett was not 
statutorily entitled to post-conviction counsel at the time 

that he was convicted; 45 thus, he was not entitled to the 

effective assistance of post-conviction counsel. 46 

45 

46 

See 1991 Nev. Stat., ch. 556, § 19, at 1754 (providing 

that "the court may appoint counsel" for an indigent 

petitioner (emphasis added)). 

See McKague v. Warden, 112 Nev. 159, 165 n. 5, 912 

P.2d 255,258 n. 5 (1996); Crump v. Warden, 113 Nev. 

293, 303, 934 P.2d 247, 253 (1997); see also Bejarano 

v. Warden, 112 Nev. 1466, 1470 & n. 1, 929 P.2d 922, 

925 & n. 1 (1996). 

[22} Bennett claims that he was denied his right to 
be present at critical stages of his trial proceedings in 

violation of Gebers v. State. 47 First, Bennett claims that 
after his trial, several hearings were conducted in his 
absence concerning the State's potential failure to disclose 

material exculpatory evidence. In support of this claim, 
Bennett cites to a transcript of a hearing conducted in 
Beeson's case. Bennett did not have a constitutional right 
to be present at his accomplice's trial proceedings after 
the cases were severed. *608 Second, Bennett claims that 
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he was not allowed to be present during postsconviction 

proceedings where evidence was taken by the district court 
on whether his petition was procedurally barred. Bennett 

cites to two 1994 hearings. At neither hearing did the 
district court receive any evidence regarding the claims 
in Bennett's petition; thus, no Gebers violation occurred. 
Next, Bennett cites to the district court's written order 
dismissing his first petition in 1994. Again, Bennett fails to 

demonstrate that a Gebers violation occurred. 

47 118 Nev. 500, 50 P.3d 1092 (2002) (holding that it 
is a violation of the post-conviction habeas statutes 
to conduct an evidentiary hearing on the merits of a 
petition when the petitioner is not present). 

[23] Last, Bennett claims that this court has not applied 
its procedural bars consistently and that applying the bars 

to him would violate his equal protection and due process 
rights. Bennett did not make this argument in his opening 
brief, and the State did not raise the issue in its answering 
brief. Bennett is therefore barred from raising this claim 
in his reply brief, pursuant to NRAP 28( c), which requires 
reply briefs to be limited to new matters in the answering 

brief. Consequently, we will not consider this claim. 48 

48 We note, however, that the claim appears to be 
without merit. See Pellegrini, 117 Nev. 860, 34 P.3d 
519. 

**14 CONCLUSION 

We conclude that the finding of the "at random and 
without apparent motive" aggravator was erroneous in 

this case. When considered in combination with the 

State's Brady violations, particularly the State's failure 

to disclose evidence that Bennett's accomplice played a 
dominant role in the crimes, we are unable to conclude 
beyond a reasonable doubt that the jury would have 
returned a verdict of death in the absence of these errors. 
We therefore affinn the district court's order vacating 
Bennett's sentence of death and ordering a new penalty 

hearing. 49 

49 The Honorable Miriam Shearing, Justice, did not 
participate in the decision of this matter. 

ROSE, LEA VITT and MAUPIN, JJ., concur. 

GIBBONS, J., concurring in part and dissenting in part. 

I concur that the majority's decision may be appropriate 

based upon the holding of this court in Leslie v. Warden. 1 

However, I respectfully dissent from the majority's 
conclusion that we should address the merits of this case 
and affirm the district court's grant of a new penalty 

hearing. It is undisputed that the petition before the 

court is successive, raising the same grounds as the prior 

petition. 2 It is undisputed that the petition before the 

court comes *609 eight years after the statutory deadline 

set by the Legislature elapsed. 3 It is undisputed that"[ o ]ur 

determinations on direct appeal are the law of the case." 4 

1 

2 

3 

4 

118 Nev. 773, 59 P.3d 440 (2002). 

NRS 34.810(2). 

NRS 34.726. 

Leslie, 118 Nev. at--, 59 P.3d at 447-48. 

Despite these undisputed procedural bars, the majority 

desires to address the merits of this appeal. I dissent 
as to those conclusions as well. Substantial evidence 

supported the "at random and without apparent motive" 

aggravator and the jury's finding of a murder independent 

from the robbery. 5 Bennett intended to go on a killing 

spree in addition to a robbery spree. 6 His actions 
were premeditated and atypical of murders incidental to 
robbery. Thus, I would reinstate the death penalty. 

5 

6 

See NRS 200.033(9). 

The poetry seized at Bennett's home included the 
following: " 'My thirst for blood is now calm, but it 
shall rise again. My power is so strong I need to cause 
some death. I'm so [expletive omitted] powerful and 
my reigning just begun as I kill and kill again. Death 
is rising from the air as the thunderbolts strike. Blood 
is dripping from the wall. Someone gonna, someone's 
gonna die."' Bennett v. State, 106 Nev. 135, 138 n. 1, 
787 P.2d 797, 799 n. 1 (1990). 

Successive petitions 

NRS 34.810(2) requires dismissal of a petition that "fails 
to allege new or different grounds for relief." An exception 
to dismissal applies only if the district court determines 

good cause and actual prejudice exist. 7 
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7 NRS 34.810(3). 

"To show' good cause,' a petitioner must demonstrate that 

an impediment external to the defense prevented him from 

raising his claims earlier." 8 A petitioner must show "that 

the factual or legal basis for a claim was not reasonably 

available ... or that 'some interference by officials' made 

compliance impracticable." 9 

8 

9 

Pellegrini v. State, 117 Nev. 860, 886, 34 P.3d 519, 537 
(2001). 

Murray v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 
2639, 91 L.Ed.2d 397 (1986) (quoting Brown v. Allen, 

344 U.S. 443, 486, 73 S.Ct. 397, 97 L.Ed. 469 
(1953)) (internal citation omitted), quoted in Harris v. 

Warden, 114 Nev. 956, 960 n. 4, 964 P.2d 785, 787 n. 
4 (1998). 

Bennett claims that the State's numerous Brady 

v. Maryland lO violations, combined with ineffective 

assistance of post-conviction counsel, demonstrate good 

cause for excusing the procedural defects. I disagree with 

the majority that the State violated Brady. Although the 

district court may have failed to allow Bennett's first post

conviction counsel proper time to investigate, I do not 

consider **15 the failure an "impediment external to the 

defense." 11 Bennett's counsel delayed three years before 
filing a supplemental *610 petition. Despite filing the 

supplemental petition, Bennett's counsel did not request 

an investigator until several months later. 

10 

11 

373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). 

Pellegrini, 117 Nev. at 886, 34 P.3d at 537. 

Brady violations 

"[T]here are three components to a Brady violation: 

the evidence at issue is favorable to the accused; the 

evidence was withheld by the state, either intentionally 

or inadvertently; and prejudice ensued, i.e., the evidence 

was material." 12 A petitioner raising a Brady claim in a 

successive post-conviction petition must prove good cause 

and prejudice to overcome the procedural bars. 13 

12 Mazzan v. Warden, 116 Nev. 48, 67, 993 P.2d 25, 37 
(2000). 

13 
') Id.; see also NRS 34.726(1); NRS 34.810(3). 

Bennett raised eight pieces of evidence the State allegedly 

withheld. However, he presented specific evidence of the 

State's withholding on only four pieces. Of those, only 

two pieces of evidence had potential to assist Bennett 

at his sentencing hearing. Neither of these pieces of 

evidence, Richard Perkins' statement and the payment to 

Jeffrey Chidester, would have changed the outcome of 

the penalty hearing. Bennett's failure to demonstrate how 
this evidence would have changed the result of the penalty 

hearing makes his assertion of Brady violations meritless. 

Leslie v. Warden 14 

14 118 Nev. 773, 59 P.3d 440 (2002) (4-3 decision). 

The majority affirms the grant of a new penalty hearing 
for Bennett in part because of the conclusion in Leslie 

that the " 'at random and without apparent motive' 
aggravator is misapplied to situations where the defendant 

unnecessarily kills another person in the course of a 

robbery." 15 I disagree with the contention that the facts 

of this case are so analogous to Leslie that the result must 

also be the same. 

15 Id at--, 59 P.3d at 446. 

This court concluded in Leslie that to use the "at random 
and without apparent motive" aggravator, the State 

must demonstrate that "the defendant selected his victim 

without a specific purpose or objective and his reasons for 

the killing are not obvious or easily understood." 16 It is 

insufficient to merely show the defendant unnecessarily 

murdered someone during a robbery. 17 

16 

17 

Id 

Id 

Despite a jury's finding to the contrary, the court in 

Leslie held that insufficient evidence existed to support the 

"at random and without apparent motive" aggravator. 18 

Instead, the Leslie majority *611 discerned that Leslie 

had motives that were not even mentioned at trial. 19 

18 

19 

Id. 

See id. 
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I prefer the reasoning of the dissent in Leslie. 20 The 

Leslie dissent reviewed the decision from the direct appeal 

that " '[e]vidence indicated that Leslie had received the 

money and could have left the store unfettered, but killed 

[the clerk] anyway.' " 21 The Leslie dissent concluded 
that "[n]othing has changed to warrant overturning that 
conclusion. If the Legislature's intent were as clear as the 
majority suggests, it could have amended the statute to 

invalidate the use of the at-random aggravator in robbery 

situations." 22 

20 

21 

22 

Justice Shearing authored the dissent, with then-Chief 
Justice Young and Justice Agosti concurring. 

Id (Shearing, J., dissenting) (quoting Leslie v. State, 

114 Nev. 8, 22, 952 P.2d 966, 976 (1998)). 

!cl (Shearing, J., dissenting). 

Here, Bennett's poetry indicates his " 'need to cause some 

death.' " 23 He also told a friend about the " 'killing 

spree' " he **16 and Joe Beeson were on. 24 Bennett 
was convicted of murdering Michelle Moore "without a 
specific purpose or objective and his reasons for the killing 

are not obvious or easily understood." 25 Without any 
communication, Bennett simply pulled out a .45 caliber 
handgun and shot Michelle Moore in the face. I cannot 

find a reason for this murder that is "obvious or easily 

understood." 26 

23 

24 

25 

26 

Bennett v. State, 106 Nev. 135, 138 n. 1, 787 P.2d 797, 
799 n. 1 (1990). 

Id. at 138, 787 P.2d at 798. 

Leslie, 118 Nev. at--, 59 P.3d at 446. 

Id. 

Perhaps more importantly, the Leslie dissent recognized 

the lack of authority to expand the "fundamental 
miscarriage of justice" standard to encompass 

invalidation of aggravators. 27 "We have recognized 
only two situations which meet this standard, where a 

petitioner makes a colorable showing that he is actually 

either innocent or ineligible for the death penalty." 28 

27 

28 

Id. at--, 59 P.3d at 449 (Shearing, J., dissenting). 

Id (Shearing, J., dissenting). 

WESTLAW © 2017 Thomson Reuters, No clalm to 

The jury found four aggravating circumstances. 

Assuming, arguendo, that we eliminated the "at random 

and without apparent motive" aggravator, three valid 

aggravating circumstances remain. Thus, as the Leslie 

dissent concluded, "no fundamental miscarriage of justice 
exists which would permit this court to disregard 

procedural bars required by statute." 29 

29 Id. (Shearing, J., dissenting). 

*612 Law of the case 

The majority affirms the grant of a new penalty hearing 
based upon Leslie. Ironically, the issues Bennett raises in 
his petition are identical to the ones rejected on direct 
appeal. In Leslie, we stated that "[o]ur determinations on 

direct appeal are the law of the case." 30 "The doctrine of 
the law of the case cannot be avoided by a more detailed 

and precisely focused argument subsequently made after 

reflection upon the previous proceedings." 31 

30 Id at--, 59 P.3d at 447-48. 

31 Hall v. State, 91 Nev. 314, 316, 535 P.2d 797, 799 
(1975). 

Bennett first filed a petition for post-conviction relief 

in 1990, alleging ineffective assistance of counsel. After 

the district court appointed counsel for Bennett, no 

further activity relative to this petition occurred for more 

than three years. In 1993, Bennett filed a new petition 
alleging ineffective assistance of counsel and cumulative 
and prejudicial error. This new petition was allegedly a 
supplement to the first petition. 

The district court properly dismissed the new petition. 

We then allowed review of the merits, despite agreeing 
with the State that the petition was procedurally barred, 

and affirmed the district court's dismissal. 32 The majority 
concludes that Leslie applies here and that the procedural 
bars do not. I dissent from that conclusion. 

32 Bennett v. State, 111 Nev. l 099, 1103, 901 P.2d 676, 
679 (1995). 

BECKER, J., dissenting. 
I respectfully dissent from the majority's conclusion 
that Bennett's second petition for post-conviction relief 
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was not successive and procedurally barred. Moreover, 
while I agree with the majority's conclusion that Bennett 
is factually innocent of the "at random and without 
apparent motive" aggravator pursuant to Leslie v. 

Warden, 1 Bennett has not met the second prong of 
Leslie. In addition to demonstrating that the aggravator 
is inapplicable, Leslie requires a finding that there is a 
reasonable probability that, absent the invalid aggravator, 

the jury would not have imposed death. 2 I do not believe 
that the absence of the "at random and without apparent 
motive" aggravator would have affected the jury's decision 
to impose a sentence of death. Because I conclude that the 
petition is procedurally barred and does not fall within the 
parameters of Leslie, I would reverse the judgment of the 
district court and reinstate the death penalty. 

1 

2 

118 Nev. 773, 59 P.3d 440 (2002). 

Id. at--, 59 P.3d at 445. 

**17 Brady violations 

I concur with the majority's conclusion that the State 
failed to disclose the 1988 signed statement of informant 

Perkins and that *613 the State can be charged with 
failing to disclose that the Utah police paid Jeffery 

Chidester $50 as an informant on four or five occasions 
that were unrelated to the Nevada crimes. However, I 
disagree with the conclusion that the State violated Brady 

v. Maryland 3 by not disclosing the codefendant's juvenile 
records. 

3 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). 

As to the Perkins statement, the issue is whether there 
is a reasonable possibility that Bennett would have been 
granted a new penalty hearing on the basis of the 
statement because a specific request for information was 
made under Brady. As to the informant payments, no 
specific discovery request was made, so the standard is 
whether there is a reasonable probability that a new 

penalty hearing would have been granted. 

I conclude that a request for a new penalty hearing based 
on newly discovered evidence is identical to the standard 
used for analyzing a motion to grant a new trial based 

upon newly discovered evidence. In Sanborn v. State, 4 we 
set forth the standard for granting a new trial based upon 
newly discovered evidence. The evidence must be: 

4 

5 

107 Nev. 399, 812 P.2d 1279 (1991). 

[N]ewly discovered; material to the defense; such 
that even with the exercise of reasonable diligence 
it could not have been discovered and produced for 
trial; non-cumulative; such as to render a different 
result probable upon retrial; not only an attempt to 
contradict, impeach, or discredit a former witness, 
unless the witness is so important that a different result 
would be reasonably probable; and the best evidence the 

case admits. 5 

Id. at 406, 812 P.2d at 1284-85 (footnote omitted). 

Even assuming that the Perkins statement meets all of the 
other criteria, it is cumulative, and I conclude that there 
is not a reasonable possibility that a new penalty hearing 
would have been granted as a result of its discovery. As 
to the informant payments, that evidence would have 
been used for impeachment or to discredit a witness. 
In light of the fact that the jury already heard that 
Chidester was an informant and was paid $32,000 in 
reward money, I cannot conclude that a different result 

would be reasonably probable and a new trial granted if 
the jury also learned he was paid approximately $250 as an 
informant in the past. This is particularly true in light of 
the fact that Chidester's information regarding the crime 
and the location of the murder weapon was corroborated 
by Bennett's fingerprints at the scene of the crime and the 
identification of Bennett as the individual who returned 
the murder weapon to a pawn shop after the murder. 
The same rationale applies to use of the information to 

impeach Officer Caldwell. For these reasons, I conclude 
that a new penalty hearing *614 would not have been 
granted and materiality was not shown under Brady. 

Fundamental miscarriage of justice-Leslie 

This case is distinguishable from Leslie. In Leslie, 

there was no evidence that the defendant entered the 

convenience store with the intent to shoot anyone. 
Moreover, although Leslie shot and killed the clerk, he 
made no attempt to kill any of the other occupants and 
witnesses to the robbery. Finally, unlike the instant case, 
this court, either on direct appeal or on post-conviction 
relief, struck two of the four aggravators. 

In contrast, Bennett is only factually innocent of one 
of the four aggravators. The remaining aggravators, 
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including that he endangered more than one person, 
remain valid. The evidence supporting the stricken 
aggravator would also be admissible to support the other 
three aggravators. Thus, in weighing mitigating versus 
aggravating circumstances, the jury would still have heard 
evidence that Bennett and the co-defendant planned to 
commit robberies because they were running low on funds 
and that they intended to kill any witnesses. They would 
still have been able to consider the fact that **18 Bennett 
and the co-defendant chased after a witness in the attempt 
to eliminate him. Since the essential evidence remains 
the same, I cannot conclude that there is a reasonable 

Em:! cf Document 

probability that the jury, with the same aggravating and 
mitigating evidence, would not have imposed death simply 
because the "at random and without apparent motive" 
aggravator was stricken. 

Accordingly, for the reasons set forth above, I would 
reverse the judgment of the district court and reinstate the 
death penalty. 

All Citations 

119 Nev. 589, 81 P.3d 1 

@2017 Thomson Reuters. No c!aim to original U.S. Government Works. 
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128 Nev. Adv. Op. 19 

275 P.3d91 
Supreme Court of Nevada. 

The STATE of Nevada, Appellant, 

v. 
Charles Edward HUEBLER, Respondent. 

No. 50953. 

I 
April 26, 2012. 

I 
Rehearing Denied Aug. 1, 2012. 

Synopsis 

Background: Defendant convicted on guilty plea of 
lewdness with child under age 14 filed post-conviction 
petition for writ of habeas corpus. The Second Judicial 
District Court, Washoe County, Steven R. Kosach, J., 
granted petition, and State appealed. 

Holdings: As matter of first impression, the Supreme 
Court, Douglas, J., held that: 

[l] as matter of first impression, defendant did not 
waive habeas corpus review of claim that guilty plea was 
involuntary due to State's failure to disclose allegedly 
exculpatory material evidence in form of surveillance 
videotapes; 

[2] evidence is "material," for Brady purposes in the 
context of plea proceedings, if there was a reasonable 
probability that, but for the State's failure to disclose the 
Brady material, the defendant would have refused to plead 
and would have gone to trial; and 

[3] surveillance videotapes were not "material" 
exculpatory evidence, such that State's failure to disclose 
videotapes rendered guilty plea involuntary. 

Reversed. 

Cherry, J., filed dissenting opinion in which Gibbons, J., 
concurred. 

West Headnotes (18) 

[1] 

[2] 

[3] 

Habeas Corpus 

~ Cause, prejudice, and exceptions in 
general 

To show good cause for failing to file a 
post-conviction petition for writ of habeas 
corpus within one year after the judgment 
of conviction became final, a petitioner must 
demonstrate two things: that the delay is 
not the fault of the petitioner and that 
the petitioner will be unduly prejudiced if 
the petition is dismissed as untimely. West's 
NRSA 34.726(1). 

10 Cases that cite this headnote 

Habeas Corpus 

~ Cause, prejudice, and exceptions in 
general 

Habeas Corpus 

~ Wrongful impediment by state 

Habeas Corpus 

~ Newly recognized rights 

In order to show that the petitioner was not 
at fault for failing to file a post-conviction 
petition for writ of habeas corpus within one 
year after the judgment of conviction became 
final, as required to show good cause for 
such failure, the petitioner must show that an 
impediment external to the defense prevented 
him or her from complying with the state 
procedural default rules; in this context, an 
"impediment external to the defense" may be 
demonstrated by a showing that the factual 
or legal basis for a claim was not reasonably 
available to counsel, or that some interference 
by officials made compliance impracticable. 
West's NRSA 34.726(1). 

8 Cases that cite this headnote 

Habeas Corpus 
~ Cause, prejudice, and exceptions in 

general 
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[4] 

[5] 

[61 

In order to show that the dismissal of an 
untimely filed post-conviction petition for 
writ of habeas corpus would result in undue 
prejudice, as required to show good cause 
for failing to file the petition within one year 
after the judgment of conviction became final, 
a petitioner must show that errors in the 
proceedings underlying the judgment worked 
to the petitioner's actual and substantial 
disadvantage. West's NRSA 34.726(1). 

3 Cases that cite this headnote 

Habeas Corpus 

~· Review de novo 

Habeas Corpus 
<½1'=> Questions of law and fact 

On appeal from the dismissal of an untimely 
filed petition for writ of habeas corpus, the 
appellate court gives deference to the district 
court's factual findings regarding good cause 
for the delay, but it will review the court's 
application of the law to those facts de novo. 
West's NRSA 34.726(1). 

22 Cases that cite this headnote 

Criminal Law 

~ Materiality and probable effect of 
information in general 

Brady and its progeny require a prosecutor 
to disclose evidence favorable to the defense 
when that evidence is material either to guilt 
or to punishment. 

7 Cases that cite this headnote 

Criminal Law 
~ Constitutional obligations regarding J 

disclosure 

To prove a Brady violation, the accused 
must make three showings: (1) the evidence 
is favorable to the accused, either because it 
is exculpatory or impeaching; (2) the State 
withheld the evidence, either intentionally or 
inadvertently; and (3) prejudice ensued, i.e., 
the evidence was material. 

[7] 

f8] 

[9] 

13 Cases that cite this headnote 

Habeas Corpus 

~· Wrongful impediment by state 

When a Brady claim is raised in an untimely 
post-conviction petition for a writ of habeas 
corpus, a showing of good cause for the delay 
may be established by the petitioner pleading 
and proving specific facts that demonstrate 
that the State withheld evidence, which would 
demonstrate that the delay was caused by an 
impediment external to the defense, and that 
the evidence was material, which generally 
demonstrates that the petitioner would be 
unduly prejudiced if the petition is dismissed 
as untimely. West's NRSA 34.726(1). 

33 Cases that cite this headnote 

Criminal Law 

~ Review De Novo 

Because a claim that the State committed a 
Brady violation requires consideration of both 
factual circumstances and legal issues, the 
appellate court conducts a de novo review of 
the district court's decision resolving a Brady 

claim. 

1 Cases that cite this headnote 

Criminal Law 
~ Time and manner of required disclosure 

A Brady claim must be raised within a 
reasonable time after the withheld evidence 
was disclosed to or discovered by the defense. 

12 Cases that cite this headnote 

[10] Habeas Corpus 
~, Plea and effect thereof 

Defendant did not, by pleading guilty, waive 
habeas corpus review of claim that guilty 
plea to lewdness with child under 14 years 
of age was involuntary due to State's failure 
to disclose allegedly exculpatory material 
evidence in form of surveillance videotapes. 
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Cases that cite this headnote 

[111 Criminal Law 
~ Waiver of Defenses and Objections 

When a defendant pleads guilty, he waives 
several constitutional guarantees, including 
the due-process right to a fair trial, and any 
errors that occurred before t:mtry of the plea. 
U.S.C.A. Const.Amend. 14. 

Cases that cite this headnote 

[12] Criminal Law 
~ Issues considered 

A defendant may challenge the validity of a 
guilty plea based on the prosecution's failure 
to disclose material exculpatory information 
before entry of the plea. 

2 Cases that cite this headnote 

[131 Criminal Law 
•@=- Materiality and probable effect of 

information in general 

Prejudice, for purposes of a Brady violation, 
requires a showing that the withheld evidence 
is material, and normally, evidence 1s 
"material" if it creates a reasonable doubt. 

3 Cases that cite this headnote 

[14] Criminal Law 
~,, Evidence as to voluntariness 

Guilty pleas are presumptively valid and that 
the defendant therefore bears a heavy burden 
when challenging the validity of a guilty plea. 

Cases that cite this headnote 

[15] Criminal Law 
'*"'' Representations, promises, or coercion; 

plea bargaining 

Criminal Law 
~ Materiality and probable effect of 

information in general 

© 2017 Thomson Reuters. No claim to 

Evidence is "material," for Brady purposes, 
in the context of plea proceedings, if there 
was a reasonable probability that, but for the 
State's failure to disclose the Brady material, 
the defendant would have refused to plead and 
would have gone to trial. 

2 Cases that cite this headnote 

[16] Criminal Law 
~ Materiality and probable effect of 

information in general 

When a challenge to the validity of a guilty 
plea is based on an alleged Brady violation, 
a defendant's affirmative assertion that, but 
for the State's failure to disclose Brady 

material, he would have pleaded not guilty 
and insisted on going to trial, is a subjective 
assertion, but the validity and reasonableness 
of that subjective assertion must be evaluated 
through an objective analysis considering the 
totality of the circumstances. 

2 Cases that cite this headnote 

[17] Criminal Law 
~ Voluntary Character 

In considering whether a guilty plea was 
involuntary due to an alleged Brady violation, 
the following is a nonexhaustive list of factors 
to consider in applying the materiality test: 
(1) the relative strength and weakness of the 
State's case and the defendant's case; (2) the 
persuasiveness of the withheld evidence; (3) 
the reasons, if any, expressed by the defendant 
for choosing to plead guilty; (4) the benefits 
obtained by the defendant in exchange for 
the plea; and (5) the thoroughness of the plea 
colloquy. 

1 Cases that cite this headnote 

[18] Criminal Law 
~ Materiality and probable effect of 

information in general 

Habeas Corpus 
~ Wrongful impediment by state 
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Surveillance videotapes were not "material" 
exculpatory evidence, as required for 
defendant to demonstrate that guilty plea 
to lewdness with child under age 14 was 
involuntary, and, therefore, State's failure 
to disclose videotapes was not good cause 
for defendant's failure to file petition for 
writ of habeas corpus within one year 
after conviction became final; there was 
substantial evidence of defendant's guilt, 
including victim's statements that defendant 
touched her vagina and buttocks underwater 
while in swimming pool, surveillance tapes 
did not record any events underwater, and 
therefore, did not refute victim's claims, 
defendant insisted on entering guilty plea, 
defendant benefited from guilty plea as 
charges were reduced and any investigation 
into potential additional charges ended, and 
defendant indicated by signing guilty plea 
agreement that he entered plea voluntarily 
and knowingly. West's NRSA 34.726(1). 

1 Cases that cite this headnote 
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1 Before the Court En Banc. 

The Honorable Miriam Shearing, Senior Justice, was 
appointed by the court to sit in place of the Honorable 
Nancy M. Saitta, Chief Justice, who voluntarily 
recused herself from participation in the decision of 
this matter. Nev. Const. art. 6, § 19; SCR 10. 

OPINION 

By the Court, DOUGLAS, J.: 

This case arises from an untimely post-conviction petition 
for a writ of habeas corpus stemming from a conviction, 
pursuant to a guilty plea, of lewdness with a child under 
14 years of age. In his petition, respondent Charles 
Huebler alleg~d that he had good cause for his delay in 
filing the petition because the State improperly withheld 
surveillance videotapes that were exculpatory, which 
rendered his guilty plea involuntary. The district court 
granted relief to Huebler, and the State appeals. 

In this appeal, we consider whether the State is required 
under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 
10 L.Ed.2d 215 (1963), to disclose material exculpatory 
evidence within its possession to the defense before the 
entry of a guilty plea. We conclude that the State is 
required to disclose such evidence before entry of a guilty 
plea. When the State fails to make the required disclosure, 
the defendant may challenge the validity of the guilty plea 
on that basis. To succeed, the defendant must demonstrate 
the *94 three components of a Brady violation in the 
context of a guilty plea: that the evidence at issue is 
exculpatory, that the State withheld the evidence, and 
that the evidence was material. As to the materiality 
component in particular, we hold that the test is whether 
there is a reasonable probability or possibility ( depending 
on whether there was a specific discovery request) that but 
for the State's failure to disclose the evidence the defendant 
would have refused to plead guilty and would have gone to 
trial. Because Huebler failed to demonstrate that he would 
have refused to plead guilty and would have gone to trial 
had the evidence been disclosed before the plea, we reverse 
the district court's order. 

FACTS 

A fellow resident of Huebler's apartment complex viewed 
Huebler swimming with children in the complex's pool, 
believed Huebler was acting inappropriately with the 
children, and called the police. A seven-year-old girl 
who resided at the complex told the police that Huebler 
touched her buttocks and vagina while they were 
swimming. The child victim also stated that Huebler 
touched her inappropriately on multiple occasions while 
in the swimming pool and that the touching occurred 
underwater. The police collected surveillance videotapes 
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that showed Huebler and the girl together in the pool on 
three days. 

Huebler was arrested and charged with lewdness with 
a child under the age of 14. Counsel was appointed 
to represent Huebler, and counsel filed a motion for 
discovery. Counsel also asked the district attorney's office 
if it would provide access to the surveillance videotapes; 
the prosecutor had not yet received a copy from the 
police but told defense counsel that the videotapes would 
be sent to the public defender's office when the district 
attorney's office received them. Soon after the request for 
the surveillance videotapes, and only one month after his 
arrest, Huebler entered a guilty plea to lewdness with a 
child under the age of 14. Huebler did not file a direct 
appeal. 

More than two years after entry of the judgment of 
conviction, Huebler, with the aid of counsel, filed a post
conviction petition for a writ of habeas corpus in the 
district court. In his petition, Huebler alleged that, among 
other things, he had good cause for the delay in filing 
his petition because the State had violated Brady by 
withholding the surveillance videotapes. He alleged that, 
but for the State's failure to disclose the evidence, he would 
have refused to plead guilty and proceeded to trial. The 
State opposed the petition, arguing that Huebler failed 
to demonstrate cause and prejudice. The district court 
conducted an evidentiary hearing and granted Huebler 
relief, determining that the evidence was exculpatory, had 
been withheld by the State, and was material to Huebler's 
defense because the lack of access diminished his counsel's 
"ability to provide a sound defense." 

On appeal, the State argues that the district court did not 
use the appropriate materiality standard in deciding that 
Huebler's Brady claim was sufficient to demonstrate good 
cause for his delay and to warrant the relief granted. We 
agree and reverse. 

DISCUSSION 

The relationship between good cause for delay in filing a 
petition and the test for a Brady violation 
NRS 34. 726 limits the time in which a post-conviction 

petition for a writ of habeas corpus that challenges a 
judgment of conviction or sentence may be filed. Such a 
petition must be filed within one year after entry of the 

judgment of conviction or, if a timely appeal is taken from 
the judgment, within one year after this court issues its 
remittitur, absent a showing of good cause for the delay. 
NRS 34.726(1); Dickerson v. State, 114 Nev. 1084, 967 
P.2d 1132 (1998) (holding that NRS 34.726(1) refers to 
timely direct appeal). Huebler did not pursue a direct 
appeal, and he filed his petition on May 26, 2006, more 
than two years after the judgment of conviction was 
entered on October 24, 2003. Thus, Huebler's petition 
was untimely filed and procedurally barred absent a 
demonstration of good cause for the delay. 

[l] [2] [3] [4] To show good cause for delay 
under NRS 34.726(1), a pet1t10ner must demonstrate 
*95 two things: "[t]hat the delay is not the fault of 

the petitioner" and that the petitioner will be "unduly 
prejudice[d]" if the petition is dismissed as untimely. 
Under the first requirement, "a petitioner must show that 
an impediment external to the defense prevented him or 
her from complying with the state procedural default 
rules." Hathaway v. State, 119 Nev. 248, 252, 71 P.3d 
503, 506 (2003) (citing Lozada v. State, 110 Nev. 349, 
353, 871 P.2d 944, 946 (1994)). "An impediment external 
to the defense may be demonstrated by a showing 'that 
the factual or legal basis for a claim was not reasonably 
available to counsel, or that some interference by officials, 
made compliance impracticable.' "Id (quoting Murray 
v. Carrier, 477 U.S. 478, 488, 106 S.Ct. 2639, 91 L.Ed.2d 
397 (1986) (citations and quotations omitted)). Under the 
second requirement, a petitioner must show that errors in 
the proceedings underlying the judgment worked to the 
petitioner's actual and substantial disadvantage. Hogan 

v. Warden, 109 Nev. 952, 959-60, 860 P.2d 710, 716 
(1993). We give deference to the district court's factual 
findings regarding good cause, but we will review the 
court's application of the law to those facts de novo. See 
Lott v. Mueller, 304 F.3d 918, 922 (9th Cir.2002) (stating 
that district court's findings of facts are reviewed for clear 
error, but questions oflaw are reviewed de novo); see also 
Lader v. Warden, 121 Nev. 682, 686, 120 P.3d 1164, 1166 
(2005) (using similar reasoning for review of claims of 

ineffective assistance of counsel). 2 

2 We recognize that Colley v. State, 105 Nev. 235, 
236, 773 P.2d 1229, 1230 (1989), states that a 
district court's determination regarding the existence 
of good cause will not be disturbed absent an abuse 
of discretion; however, under the current statutory 
scheme the time bar in NRS 34. 726 is mandatory, not 
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discretionary. State v. Dist. Ct. ( Riker), 121 Nev. 225, 
231, 112 P.3d 1070, 1074 (2005); State v. Haberstroh, 

119 Nev. 173, 180, 69 P.3d 676, 681 (2003); Pellegrini 

v. State, 117 Nev. 860, 885-86, 34 P.3d 519, 536 
(2001). 

To demonstrate good cause for his delay, Huebler claimed 
below that the State violated Brady by withholding 
exculpatory evidence, that the State's withholding of 
the exculpatory evidence caused the delay, and that the 
withholding of the exculpatory evidence prejudiced him 
by making his guilty plea involuntary. Huebler's good
cause showing therefore is intertwined with the merits of 
his Brady claim. 

Hathaway v. State, 119 Nev. 248, 71 P.3d 503 (2003). 
It is not clear whether Huebler demonstrated that he 
raised his Brady claim within a reasonable time after 
discovering it. 

Guilty pleas and Brady violations 
[10] [11] Before addressing the substance of Huebler's 

Brady claim, we must address a threshold issue: may a 
defendant challenging the validity of a guilty plea assert 
a Brady claim? This issue arises because Brady evolved 
from the due-process guarantee of a fair trial, Brady, 
373 U.S. at 86-87, 83 S.Ct. 1194, and therefore has been 
described as a trial right, US. v. Moussaoui, 591 F.3d 263, 
285 (4th Cir.2010), but when a defendant pleads guilty, 

[5] [6] [7] [8] [9] " 'Brady and its progeny requirelae waives several constitutional guarantees, including the 
prosecutor to disclose evidence favorable to the defense due-process right to a fair trial, and any errors that 
when that evidence is material either to guilt or to occurred before entry of the plea. Tollett v. Henderson, 411 
punishment.' " State v. Bennett, 119 Nev. 589, 599, 81 U.S. 258, 93 S.Ct. 1602, 36 L.Ed.2d 235 (1973); Webb v. 
P.3d 1, 8 (2003) (quoting Mazzan v. Warden, 116Nev. 48, State, 91 Nev. 469, 538 P.2d 164 (1975). We have never 
66, 993 P.2d 25, 36 (2000)). To prove a Brady violation, addressed in a published opinion whether a Brady claim 

the accused must make three showings: (1) the evidence is can survive the entry of a guilty plea. 4 

favorable to the accused, either because it is exculpatory 
or impeaching; (2) the State withheld the evidence, either 
intentionally or inadvertently; and (3) " 'prejudice ensued, 
i.e., the evidence was material.'" Id. (quotingMazzan, 116 
Nev. at 67, 993P.2dat37). WhenaBradyclaimisraisedin 
an untimely post-conviction petition for a writ of habeas 
corpus, the petitioner has the burden of pleading and 
proving specific facts that demonstrate both components 
of the good-cause showing required by NRS 34. 726(1 ). Id. 

Those components parallel the second and third prongs 
of a Brady violation: establishing that the State withheld 
the evidence demonstrates that the delay was caused by 

an impediment external to the defense, 3 and establishing 
that the evidence was material generally demonstrates 
that the petitioner would be unduly prejudiced if the 
petition is dismissed as untimely. Id Therefore, Huebler 
must establish both the second and third prongs of a 
Brady violation in order to overcome the procedural 
time bar. Because a claim that the State committed a 
Brady violation requires consideration of both factual 
circumstances and legal issues, we conduct a de novo 
review of the district court's decision *96 resolving a 
Brady claim. Id. (citing Mazzan, 116 Nev. at 66, 993 P.2d 
at 36). 

3 We note that a Brady claim still must be raised 
within a reasonable time after the withheld evidence 
was disclosed to or discovered by the defense. See 

4 The parties here agree that a Brady claim survives the 
entry of a guilty plea. In particular, the State observes 
in its opening brief that "[t]o rule otherwise could 
introduce an unacceptable level of gamesmanship 
into the litigation." 

Several federal circuit courts of appeals have held that a 
Brady violation may be asserted to challenge the validity 
of a guilty plea. E.g., Sanchez v. US., 50 F.3d 1448, 
I453(9thCir.l995); Whitev. US., 858F.2d416,422(8th 
Cir.1988); Miller v. Angliker, 848 F.2d 1312, 1319-20 (2d 
Cir.1988); Campbell v. Marshall 769 F.2d 314, 321 (6th 
Cir.1985); accord State v. Sturgeon, 231 Wis.2d 487, 605 
N.W.2d 589, 596 (Wis.Ct.App.1999). But see Matthew 
v. Johnson, 201 F.3d 353 (5th Cir.2000) (holding that 
failure to disclose exculpatory evidence before entry of 
guilty plea does not render plea involuntary or constitute 
Brady violation). The Ninth Circuit, for example, has 
reasoned that " 'a defendant's decision whether or not to 
plead guilty is often heavily influenced by his appraisal 
of the prosecution's case' " and a waiver of the right 
to trial "cannot be deemed 'intelligent and voluntary' 
if 'entered without knowledge of material information 
withheld by the prosecution.' " Sanchez, 50 F.3d at 1453 
(quoting Miller, 848 F.2d at 1320). A contrary decision, 
according to the Ninth Circuit, could tempt prosecutors 
"to deliberately withhold exculpatory information as part 
of an attempt to elicit guilty pleas.'' Id. 
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[12] The validity of those decisions allowing a challenge 

to a guilty plea based on a Brady violation have been called 

into question following the United States Supreme Court's 

decision in United States v. Ruiz, 536 U.S. 622, 122 S.Ct. 

2450, 153 L.Ed.2d 586 (2002)-the Court's only decision 

to date that has addressed Brady in the guilty-plea context. 

See U.S. v. Danzi, 726 F.Supp.2d 120, 127 (D.Conn.2010) 

(discussing government challenge to circuit precedent 

based on Ruiz ). In that case, the Supreme Court held 

that the Constitution does not require the prosecution to 

disclose impeachment information related to informants 

or other witnesses before entering a plea agreement with 

a defendant. Ruiz, 536 U.S. at 625, 122 S.Ct. 2450. The 

Ruiz Court did not address the obligation to disclose 

exculpatory information; as a result, courts have split 

as to whether the Court's decision also encompasses 

exculpatory information. 5 Compare U.S. v. Conroy, 567 

F.3d 174, 178-79 (5th Cir.2009) (rejecting argument that 

Ruiz implied that exculpatory evidence must be disclosed 

before guilty plea is entered), with .lvf cCann v. M angialardi, 
337 F.3d 782, 787-88 (7th Cir.2003) (reasoning that "it 

is highly likely" based on language in Ruiz indicating "a 

significant distinction between impeachment information 

and exculpatory evidence" that Supreme Court would 

require prosecution to disclose exculpatory evidence 

before guilty plea is entered). See also Moussaozd, 591 

F.3d at 285-86 (discussing differing opinions regarding 

scope of Ruiz in dicta but leaving issue unresolved because 

prosecutor did not withhold exculpatory evidence). We 

are persuaded by language in Ruiz and due-process 

considerations that a defendant may challenge *97 the 

validity of a guilty plea based on the prosecution's failure 

to disclose material exculpatory information before entry 

of the plea. 6 

5 

6 

"Exculpatory evidence" is defined as "[e]vidence 
tending to establish a criminal defendant's 
innocence." Black's Law Dictionary 637 (9th ed. 
2009). "Impeachment evidence" is defined as 
"[e]vidence used to undermine a witness's credibility." 
Id. 

We recognize that the same piece of evidence may be 
characterized as both exculpatory and impeachment 
evidence. Cf Strickler v. Greene, 527 U.S. 263, 282 n. 
21, 119 S.Ct. 1936, 144 L.Ed.2d 286 (1999) (rejecting 
argument that withheld evidence was inculpatory 
and therefore did not fall under Brady because 
Court's "cases make clear that Brady's disclosure 

requirements extend to materials that, whatever their 
other characteristics, may be used to impeach a 
witness"). Before Ruiz this distinction made little 
difference because both types of evidence were 
treated as favorable to the defense and subject to 
disclosure under Brady. See United States v. Bagley, 

473 U.S. 667, 676, 105 S.Ct. 3375, 87 L.Ed.2d 481 
(1985) (explaining that impeachment evidence as 
well as exculpatory evidence falls under Brady and 
that "Court has rejected any ... distinction between 
impeachment evidence and exculpatory evidence"). 
For purposes of this case, we need not address 
whether Ruiz leaves open the possibility that certain 
types of impeachment information must be disclosed 
before entry of a guilty plea, see 536 U.S. at 633, 
122 S.Ct. 2450 (Thomas, J., concurringinjudgment), 
or, if Ruiz does foreclose any challenge based 
on withheld impeachment information, whether we 
should recognize greater protections under the Due 
Process Clause of the Nevada Constitution, cf 

Roberts v. State, 110 Nev. 1121, 881 P.2d 1 (1994) 
(relying on state due-process guarantee in adhering to 
different materiality tests for Brady claims depending 
on whether there was a specific request, despite 
contrary Supreme Court decisions), overruled on other 

grounds by Foster v. State, 116 Nev. 1088, 13 P.3d 61 
(2000). See also Kevin C. McMunigal, Guilty Pleas, 

Brady Disclosure,.and Wrongful Convictions, 57 Case 
W. Res. L.Rev. 651 (2007) (discussing flaws in Ruiz 

Court's reasoning). The State has not asserted that 
Ruiz precludes the relief granted by the district court 
because the evidence at issue is impeachment evidence 
rather than exculpatory evidence; therefore, those ar.e 
issues for another day. 

In holding that the Constitution does not require the 

prosecution to disclose impeachment information before 

a guilty plea is entered, the Ruiz Court focused on the 

nature of impeachment information and its limited value 

in deciding whether to plead guilty. The Court first looked 

to the requirements for a knowing, and voluntary plea. 

The Court explained that "[i]t is particularly difficult 

to characterize impeachment information as critical 
information of which the defendant must always be 
aware prior to pleading guilty given the random way 

in which such information may, or may not, help a 

particular defendant" because the value of impeachment 

information "will depend upon the defendant's own 
independent knowledge of the prosecution's potential 
case-a matter that the Constitution does not require 
prosecutors to disclose." Ruiz, 536 U.S. at 630, 122 

S.Ct. 2450. Because of the limited value of impeachment 
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evidence, the Court was reluctant to distinguish it as 
being more important than other information of which a 
defendant may be ignorant but still enter a knowing and 
voluntary plea. Id. at 630-31, 122 S.Ct. 2450. 

The Ruiz Court then turned to the due-process 
considerations that led to its decision in Brady, weighing 
the nature of the private interest at stake, the value of 
the additional safeguard, and any adverse impact that 
the additional safeguard would have on the government's 
interests. Id. at 631. Specifically, the Court repeated that 
the nature of impeachment information limited the added 
value of a right to that information before pleading guilty. 
And the Court rejected the idea that the additional right 
would have added value in reducing the chance that 
innocent individuals would plead guilty, in part because 
the plea agreement in that case stated that the prosecution 
would "provide 'any information establishing the factual 
innocence of the defendant.' " Id. Against the limited 
private interest and added value, the Court determined 
that an obligation to provide impeachment information 
before entry of a guilty plea "could seriously interfere 
with the Government's interest in securing those guilty 
pleas that are factually justified, desired by defendants, 
and help to secure the efficient administration of justice." 
Id. Given these considerations, the Court held that "the 
Constitution does not require the Government to disclose 
material impeachment evidence prior to entering a plea 
agreement with a criminal defendant." Id. at 633, 122 S.Ct. 
2450. 

In our opinion, the considerations that led to the decision 
in Ruiz do not lead to the same conclusion when it 
comes to material exculpatory information. While the 
value of *98 impeachment information may depend on 
innumerable variables that primarily come into play at 
trial and therefore arguably make it less than critical 
information in entering a guilty plea, the same cannot be 
said of exculpatory information, which is special not just 
in relation to the fairness of a trial but also in relation 
to whether a guilty plea is valid and accurate. For this 
reason, the due-process calculus also weighs in favor of the 
added safeguard of requiring the State to disclose material 
exculpatory information before the defendant enters a 
guilty plea. 

It is not every day that an innocent person accused of a 
crime pleads guilty, but a right to exculpatory information 
before entering a guilty plea diminishes the possibility that 

innocent persons accused of crimes will plead guilty. See 

Kevin C. McMunigal, Guilty Pleas, Brady Disclosure, and 

Wrongful Convictions, 57 Case W. Res. L.Rev. 651 (2007) 
( discussing reasons that innocent defendant might plead 
guilty and how Brac(y disclosure in the guilty-plea context 
helps reduce risk of such pleas). The distinction between 
exculpatory and impeachment information in this respect 
is implicitly recognized in the Ruiz Court's focus on 
the disclosure requirement in the plea agreement in that 
case, which provided that the prosecution would disclose 
"any information establishing the factual innocence of 
the defendant." 536 U.S. at 631, 122 S.Ct. 2450. Unlike 
in Ruiz, it is information that could establish the factual 
innocence of the defendant--exculpatory information
that is at issue. In turn, the adverse impact on the 
government of an obligation to provide exculpatory 
information is not as significant as the impact of an 
obligation to provide impeachment information. And 
importantly, the added safeguard comports with the 
prosecution's " 'special role ... in the search for truth.' 
" Strickler v. Greene, 527 U.S. 263, 281, 119 S.Ct. 1936, 
144 L.Ed.2d 286 (1999); see also .Timenez v. State, 112 
Nev. 610, 618, 918 P.2d 687, 692 (1996) ("The prosecutor 
represents the state and has a duty to see that justice 
is done in a criminal prosecution."); ABA Standards 
for Criminal Justice, Prosecution Function Standard 3-
1.2( c) (3d ed. 1993) ("The duty of the prosecutor is to 
seek justice, not merely to convict."); id. cmt. ("[I]t is 
fundamental that the prosecutor's obligation is to protect 
the innocent as well as to convict the guilty, to guard 
the rights of the accused as well as to enforce the rights 
of the public"). We therefore hold that a defendant 
may challenge the validity of a guilty plea based on 
the prosecution's failure to disclose material exculpatory 
information before entry of the plea. Cf RPC 3.8(d) 
(providing that "prosecutor in a criminal case shall" 
"[m]ake timely disclosure to the defense of all evidence or 
information known to the prosecutor that tends to negate 
the guilt of the accused"). 

[13] [14] The guilty-plea context, however, requires 
a different approach to the prejudice component of 
a Brady violation. Prejudice for purposes of a Brady 

violation requires a showing that the withheld evidence is 
"material." Normally, evidence is material ifit "creates a 

reasonable doubt." 7 Mazzan, 116 Nev. at 74,993 P.2d at 

41. That standard of materiality is not helpful in the guilty
plea context because the defendant has admitted guilt. In 

fashioning a materiality test in that context, we also must 
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be mindful that guilty pleas are presumptively valid and 
that the defendant therefore bears a heavy burden when 
challenging the validity of a guilty plea. See Molina v. 

State, 120 Nev. 185, 190, 87 P.3d 533, 537 (2004). 

7 We have explained that when there was no defense 
request or only a general defense request for evidence, 
withheld evidence "creates a reasonable doubt" when 
"there is a reasonable probability that the result 

would have been different if the evidence had been 

disclosed." Mazzan, 116 Nev. at 74, 993 P.2d at 41. 

But after a specific request for evidence, withheld 

evidence "creates a reasonable doubt" when "there is 
a reasonable possibility that the undisclosed evidence 

would have affected the outcome." Id. 

[15] Other courts considering this issue have applied a 
standard of materiality that is based on the relevance of 
the withheld evidence to the defendant's decision to plead 
guilty: "whether there is a reasonable probability that but 
for the failure to disclose the Brady material, the defendant 
would have refused to plead and would have gone to trial." 
Sanchez, 50 F.3d at 1454. This materiality test is similar to 
the prejudice test *99 that is used to evaluate ineffective
assistance claims by a defendant who has pleaded guilty. 
Cf Hill v. Loe/chart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 
203 (1985) (holding that to establish prejudice prong 
of ineffective-assistance claim, defendant who pleaded 
guilty must demonstrate reasonable probability that but 
for counsel's deficient performance he would not have 
pleaded guilty and would have insisted on going to trial). 
We conclude that this materiality test best parallels the 
materiality test used for Brady claims in the trial context 
while also ensuring that guilty pleas are not lightly set 
aside. We therefore adopt the materiality test set forth by 
the Ninth Circuit in Sanchez v. US., 50 F.3d 1448, 1454 
(9th Cir.1995), but we adhere to our decision in Roberts 

v. State, 110 Nev. 1121, 881 P.2d 1 (1994), overruled on 

other grounds by Foster v. State, 116 Nev. 1088, 13 P.3d 
61 (2000), to use separate materiality tests depending on 
whether there was a specific request by the defense. Thus, 
when the defendant has made a specific request, withheld 
evidence is material in the guilty-plea context if there is a 
reasonable possibility that but for the failure to disclose the 
evidence the defendant would have refused to plead and 
would have insisted on going to trial. 

[16] The materiality test is a high bar, cf Padilla v. 
Kentucky, 559 U.S. 356, --, 130 S.Ct. 1473, 1485, 
17 6 L.Ed.2d 284 (2010) ( describing ineffective-assistance 

test as "high bar"), that involves both a subjective and 
objective component. As a threshold matter, a defendant 
must affirmatively assert that he would have pleaded 
not guilty and insisted on going to trial. See Hill, 
474 U.S. at 60, 106 S.Ct. 366 (rejecting ineffective
assistance claim because petitioner "did not allege in his 
habeas petition that, had counsel correctly informed him 
about his parole eligibility date, he would have pleaded 
not guilty and insisted on going to trial"). That is a 

subjective assertion. 8 But the validity and reasonableness 
of that subjective assertion must be evaluated through 
an objective analysis considering the totality of the 
circumstances. See Ostrander v. Green, 46 F.3d 347, 355 
(4th Cir.1995) (discussing prejudice prong of Hill and 
observing that "[o]bjective analysis of the prejudice prong 
is probably the only workable means of applying Hill"), 

overruled on other grounds by O'Dell v. Netherland, 95 F.3d 
1214 (4th Cir.1996); see also Sanchez, 50 F.3d at 1454 
( explaining that materiality test for Brady violation in 
guilty-plea context is "an objective one that centers on 'the 
likely persuasiveness of the withheld information' " with 
respect to decision whether to plead guilty ( quoting Miller, 

848 F.2d at 1322)). Accordingly, the court must consider 
objective factors to determine whether a reasonable 
defendant in the same circumstances as the petitioner 
would have pleaded not guilty and insisted on going to 
trial. See Ostrander, 46 F.3d at 356. 

8 Huebler's petition summarily asserts that "[b]ut for 
the failure of the State to turn over this exculpatory 

evidence, [he] would not have pled guilty and 
proceeded to trial." We have not been asked to 
determine whether this assertion was sufficient to 
warrant an evidentiary hearing. See Hargrove v. State, 

100 Nev. 498, 686 P.2d 222 (1984). 

[171 Cases from other jurisdictions provide useful 
guidance for evaluating whether there is a reasonable 
probability/possibility that, but for the failure to disclose 
exculpatory evidence, the defendant would have refused 
to plead guilty and would have insisted on going to trial. 
In particular, the Wisconsin Court of Appeals, which has 
adopted the same materiality inquiry for Brady claims 
based on withheld exculpatory evidence in the guilty-plea 
context, has developed the following list of factors to 
consider in applying the materiality test: 

(1) the relative strength and 
weakness of the State's case 
and the defendant's case; (2) the 

© 2017 Thomson Reuters. No claim to original U.S. Govemment Works. 9 
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persuasiveness of the withheld 

evidence; (3) the reasons, if any, 

expressed by the defendant for 

choosing to plead guilty; ( 4) the 

benefits obtained by the defendant 

in exchange for the plea; and (5) the 

thoroughness of the plea colloquy. 

State v. Sturgeon, 231 Wis.2d 487, 605 N.W.2d 589, 

596 (Wis.Ct.App.1999). 9 We *100 agree that these are 

relevant considerations, but we also emphasize that this 

is not an exhaustive list and that "[t]he particular case 

may present other relevant considerations." Id. With these 

considerations in mind, we turn to the district court's 

decision in this case. 

9 Since Sturgeon, the Wisconsin Supreme Court has 
held, in light of the Supreme Court's decision in Ruiz, 

that "due process does not require the disclosure 
of material exculpatory impeachment information 
before a defendant enters into a plea bargain." State 

v. Harris, 272 Wis.2d 80,680 N.W.2d 737, 741 (2004). 
But the court declined an invitation to overrule 
Sturgeon and has not determined "whether due 
process requires the disclosure of purely exculpatory 
information prior to a plea bargain." ld. at 750 n. 15. 

The district court's ruling in this case 

[18] The district court concluded that the State withheld 

exculpatory evidence (the surveillance tapes) and that 

the evidence was material because its absence adversely 

affected trial counsel's "ability to provide a sound 

defense." 10 On appeal, the State has focused on the 

materiality component of the district court's decision. We 

do so as well and conclude that the evidence was not 

material. 11 

10 Huebler suggests that the district court also granted 
relief based on the State's alleged failure to disclose 
an audio-video recording of his police interview 
before entry of the plea. The district court's order 
does not mention this recording, and we are not 
convinced that the alleged failure to disclose this 
recording provides an alternative ground to affirm 
the district court's decision for three reasons. First, 
Huebler participated in the interview, and therefore, 
any Brady or ineffective-assistance-of-counsel claims 
related to the interview and the recording were 
reasonably available to be raised in a timely petition. 
Second, the interview was not exculpatory, and 

11 

therefore, Huebler had no viable Brady claim or good

cause allegation based on the State's alleged failure to 
disclose the recording. And finally, even assuming the 
recording had any exculpatory value, Huebler failed 
to demonstrate it was material. 

Although the State's appeal focuses primarily on 
the materiality component of the district court's 
decision, a few observations are in order regarding the 

district court's decision on the other two components 
of Huebler's Brady claim: that the State withheld 
exculpatory evidence. 

The district court determined that the evidence was 
· exculpatory because it "fails to show the crime 

charged." It is not entirely clear that the tapes 
tend to establish Huebler's innocence because the 
victim indicated that Huebler touched her buttocks 
and vagina underwater and the tapes do not show 
what occurred underwater. The State questions 
the district court's description of the evidence as 
exculpatory in the context of its argument that 
the evidence is not material but does not argue 
that the evidence is not exculpatory and therefore 
there was no duty to disclose it. Because the State 
has not challenged the district court's decision that 
the evidence is exculpatory, that question is not 
presented here and we do not answer it. 
The district court also detern1ined that the evidence 
had been withheld by the State. It is not clear 
from the district court's order that it considered 
whether the surveillance videotapes could have 
been uncovered through diligent investigation by 
the defense. See Steese v. State, 114 Nev. 479, 
495, 960 P.2d 321, 331 (1998) ("Brady does not 
require the State to disclose evidence which is 
available to the defendant from other sources, 
including diligent investigation by the defense."). 
There are some facts in the record to support such 
a conclusion. At the evidentiary hearing, Huebler's 
trial counsel acknowledged that she was informed 
of the existence of the surveillance videotapes prior 
to Huebler's guilty plea. Also, the police report, 
which Huebler's counsel acknowledged was in her 
possession, stated the name of the police detective 
to contact with questions relating to the collection 
of the videotapes. Again, because the State does 
not challenge the district court's decision that the 
evidence was withheld, we need not resolve this 
issue. 

The relevant factors support the conclusion that Huebler 

failed to demonstrate a reasonable possibility that he 

would have refused to plead guilty and would have 

gone to trial if the surveillance tapes had been delivered 

'llfESTLAW © 2017 Thomson Reuters. No da1m to original U.S. Government Works. 
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to counsel before entry of the guilty plea. First, there 
was substantial evidence of Huebler's guilt given the 
victim's statements and Huebler's statements regarding 

touching the victim and past molestation allegations 

involving young girls. Second, the withheld evidence is 

not particularly persuasive; the surveillance tapes did not 
record any events underwater, and therefore, do not refute 
the victim's claims. Thus, as noted in the margin above, it 
is questionable whether the tapes were exculpatory at all. 
Third, the testimony presented at the evidentiary hearing 
demonstrated that Huebler insisted on entering a guilty 
plea. Trial counsel's testimony indicated that she told 
Huebler that they "needed to look at the discovery" before 

he pleaded guilty and that she told him why they needed 

to do that but that he insisted *101 on moving forward 

with the guilty plea. 12 Fourth, Huebler received a benefit 
from entry of the guilty plea as the charges were reduced 
and any investigation into potential additional charges 
ended. Finally, Huebler indicated by signing the guilty 
plea agreement that he entered the plea voluntarily and 
knowingly. Based on these factors, it is clear that pre-plea 

disclosure of the surveillance tapes would not have caused 

him to refuse to plead guilty and instead insist on going 

to trial. Because Huebler fails to demonstrate materiality, 
he fails, as a matter of law, to demonstrate that any 
errors in the disclosure of the tapes prejudiced him. The 
petition therefore is procedurally barred pursuant to NRS 
34.726(1). Accordingly, we reverse the district court's 

order. 13 

12 

13 

We note that there was little time for counsel to obtain 
the requested videotapes. The charging document 
alleged that the offense occurred on or between 
July 27 and 29, 2003. The waiver of preliminary 
examination was filed approximately three weeks 
later, on August 19, 2003. Huebler was arraigned in 
district court and entered his guilty plea ten days later, 
on August 29, 2003. Thus, just more than four weeks 
elapsed between the last date on which the offense 
occurred and the entry of the guilty plea. 

Huebler suggests that the district court's decision 
can be affirmed based on a meritorious ineffective
assistance claim-that trial counsel was ineffective 
for failing to investigate and obtain a copy of the 
surveillance tapes. We disagree for two reasons. First, 
this claim could have been raised in a timely petition 
and Huebler failed to explain his delay. Second, even 
assuming that the claim was not reasonably available 
to be raised in a timely petition, Huebler cannot 

demonstrate prejudice. In this instance, the inquiry is 
the same as the materiality prong of the Brady claim: 
whether Huebler would not have pleaded guilty and 
would have insisted on going to trial. Hill v. Lockhart, 
474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985); see 

also Missouri v. Frye, -U.S. --, 132 S.Ct. 1399, 
1409, 182 L.Ed.2d 379 (2012) (explaining that Hill 
standard applies where "a defendant complains that 
ineffective assistance led him to accept a plea offer as 
opposed to proceeding to trial"). As explained in this 
opinion, Huebler failed to make that showing. For 
these reasons, Huebler's ineffective-assistance claim is 
procedurally barred under NRS 34.726. 

We concur: PICKERING, HARDESTY, 
PARRAGUIRRE, JJ., and SHEARING, SR. J. 

CHERRY, J., with whom GIBBONS, J., agrees, 
dissenting: 
The district court held that respondent Charles Huebler 
had demonstrated cause and prejudice to excuse the 

untimely filing of his post-conviction petition for a writ 

of habeas corpus based on a violation of Brady v. 

Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 
(1963), that made his guilty plea involuntary and that 
Huebler therefore was entitled to withdraw his guilty plea. 

The court now concludes that even assuming that the 
evidence was withheld by the State and is exculpatory (two 
points that the court does not entirely embrace), Huebler 
failed to demonstrate that the evidence was material and 

therefore the district court's order must be reversed. I 
would conclude that the evidence is exculpatory and was 
withheld by the State, but then remand for the district 
court to apply the correct test for materiality (as set forth 
by the court). 

I agree with the court that a Brady claim survives the entry 

of a guilty plea in that the State has a constitutional duty 

to disclose material exculpatory information that is within 

the State's possession before entering a plea agreement 
with a defendant. See, e.g., 1\1cCann v. Mangialardi, 337 
F.3d 782, 787-88 (7th Cir.2003). I also find no fault in 
the court's articulation of the prejudice component of 
such a Brady claim, that withheld evidence is material 
if the defendant demonstrates a reasonable probability 
or possibility ( depending on whether there was a specific 
request for evidence) that but for the failure to disclose 

the evidence he or she would have refused to plead guilty 

and would have insisted on going to trial. Where I must 
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Part company with my colleagues is in applying the three 
prongs of a Brady claim to the facts and circumstances 
presented in this case. 

The starting point is whether the evidence at issue is 
exculpatory. The court suggests in the margin of its 
decision that the surveillance videotapes may not be 
exculpatory because the victim described the lewd acts as 
occurring underwater and the videotapes do not depict 
what occurred underwater. I cannot agree with this 
suggestion that the videotapes *102 are not exculpatory. 
In my view, the videotapes tend to establish Huebler's 
innocence because they show appropriate interactions 
between an adult and child in a swimming pool and show 
no conduct or reactions on any individual's part that 
would suggest there had been any lewd or lascivious acts 
involving Huebler and the victim. 

The next consideration is whether the State withheld 
the evidence. The court suggests, again in the margin 
of its decision, that certain facts in the record would 
support a conclusion that the evidence could have been 
uncovered by the defense through diligent investigation. 
While defense counsel may have been able to contact law 
enforcement to obtain the videotapes (the police report 
included the name of the detective who could be contacted 
with questions_related to the collection of the videotapes), 

the duty under Brady is the prosecutor's, and defense 
counsel had requested the videotapes and been told that 
the prosecutor would provide them to defense counsel 
(albeit at some later unspecified time after they had been 
provided to the prosecutor). Cf Jimenez v. State, 112 
Nev. 610, 620, 918 P.2d 687, 693 (1996) ("[E]ven if the 
detectives withheld their reports without the prosecutor's 
knowledge, 'the state attorney is charged with constructive 
knowledge and possession of evidence withheld by other 

state agents, such as law enforcement officers.'" (quoting 
Gorham v. State, 597 So.2d 782, 784 (Fla.1992))); see also 
Allen v. State, 854 So.2d 1255, 1259 (Fla.2003) (stating 
that "[t]he defendant's duty to exercise due diligence in 
reviewing Brady material applies only after the State 
discloses it" and therefore "[o]nce the State obtained the 
results of the hair analysis, it was required to disclose them 
to the defendant"). 

The final consideration is whether the evidence is material. 
On this point it is clear that the district court did not 
apply the correct test for materiality, focusing instead on 
the impact that the videotapes' absence had on defense 

counsel's "ability to provide a sound defense." Under the 

circumstances, I would remand for the district court to 
apply the correct test in the first instance. In my view, 
a remand is appropriate because many of the relevant 
factors involve factual and credibility determinations that 
should be made by the district court. 

In sum, while I applaud the court's recognition that 
the State has a constitutional duty to disclose material 
exculpatory information within its possession before 
entering a plea agreement with a defendant, I cannot 
agree with its application of the law to this case. Rather, 
I agree with the district court that the evidence at issue 
is exculpatory and was withheld by the State and would 
remand for the district court to apply the correct test for 
materiality. 

I must also comment 011 footnote 13 and the discussion 
preceding footnote 12 in the majority opinion. I have 

reviewed the transcript of the evidentiary hearing in the 
court below and the testimony provided at the hearing and 
it demonstrates both factually and legally why Huebler 
should have been allowed to withdraw his guilty plea and 
that the district court was correct in its ruling. 

Trial counsel had defended clients charged with 
misdemeanors for only two weeks, and then began 

representing clients charged with felonies. She had less 
than one year of experience when she represented Huebler. 
This case was the first time counsel had represented a 
defendant charged with a sexual offense and the first time 
one of her clients faced a possible life sentence. The record 
further reveals that Huebler had attempted suicide, was 
on suicide watch, and was incredibly depressed. Huebler 
waived a preliminary hearing to plead to one count 
of lewdness, and the second count would be dismissed. 
Counsel had requested discovery but did not receive either 
the video surveillance or video recording of Huebler's 
interrogation. Counsel knew these videos existed, but had 
not received them. 

Counsel testified at the evidentiary hearing that if she had 
received these videos, she could have stopped Huebler 
from entering a plea. Even more enlightening is counsel's 
profound revelation that after she finally reviewed the 
tapes, she would have thrown herself into traffic to prevent 
Huebler's guilty plea. 

i2 
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*103 Looking at the totality of circumstances in this 
contested matter, I would remand this case back to the 
district court to apply the correct test for materiality and 
for further hearings on whether Huebler can, in fact, 
show prejudice so that his in,effective assistance claim is 
not procedurally barred. In fight of the Supreme Court's 
recent landmark decision emphasizing the importance of 
the right to effective assistance of counsel during plea 
bargaining, see Lafler v. Cooper, - U.S.--, 132 S.Ct. 
1376, 1381-82, 182 L.Ed.2d 398 (2012), it is imperative 
that the instant case be remanded to the trial court in order 

End of Document 

that a finding be made as to whether trial counsel, who 
allowed a plea to be entered without the benefit of crucial 
discovery, was ineffective. 

I concur: GIBBONS, J. 

All Citations 

275 P.3d 91, 128 Nev. Adv. Op. 19 
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KeyCite Yellow Flag - Negative Treatment 

Holding Limited by Sheriff, Washoe County v. Marcus, Nev., February 

23, 2000 

85 Nev. 234 
Supreme Court of Nevada. 

Charlotte Dean HILL, Appellant, 

v. 
SHERIFF OF CLARK 

COUNTY, Nevada, Respondent. 

No. 5643. 

I 
April 11, 1969. 

Habeas corpus proceeding. The Eighth Judicial District 
Court, Clark County, Howard W. Babcock, J., denied 
relief and appeal was taken. The Supreme Court, 
Thompson, J., held that party seeking continuance of 
preliminary examination upon ground of absence of 
witnesses must submit to magistrate an affidavit stating 
names of absent witnesses, their residences if known, 
diligence used to procure attendance, expected testimony, 
whether same facts can be proved by other witnesses, 
when affiant first learned that attendance of witnesses 
could not be obtained, and that motion is made in good 
faith and not for delay, but justice's court could not be 
faulted for permitting six-day continuance of preliminary 
examination on oral request of prosecutor without any 
showing of good cause, where it decided matter without 
benefit of rule or case precedent. 

Affirmed. 

West Headnotes (2) 

[1} Courts 
t= In General;Retroactive or Prospective 

Operation 

Criminal Law 
~, Time for Examination 

Party seeking continuance of preliminary 
examination upon ground of absence of 
witnesses must submit to magistrate an 
affidavit stating names of absent witnesses, 
their residences if known, diligence used 

[2] 

to procure attendance, expected testimony, 
whether same facts can be proved by other 
witnesses, when affiant first learned that 
attendance of witnesses could not be obtained, 
and that motion is made in good faith and not 
for delay, and such requirements shall have 
prospective application. District Court Rules, 
rule 21. 

18 Cases that cite this headnote 

Habeas Corpus 
~.,, Time for Trial;Continuance 

Although prosecutor who, on date set for 
preliminary examination, orally requested 
continuance on ground that main witness for 
state was absent from county, did not disclose 
witness' residence, diligence used to procure 
his attendance, substance of his testimony, 
when prosecutor first learned witness was not 
available or whether request was in good faith 
and not for delay, since at time there was no 
ruling specifying filing to be made for securing 
continuance for absence of witness or any 
case precedent, defendant was not entitled to 
habeas corpus because justices court granted 
six-day continuance. N.R.S. 171.196, subd. 2; 
District Court Rules, rule 21. 

22 Cases that cite this headnote 

Attorneys and Law Firms 

*234 **918 James D. Santini, Public Defender, and 
Robert N. Peccole, Asst. Public Defender, Las Vegas, for 
appellant. 

Harvey Dickerson, Atty. Gen., Carson City, George E. 

Franklin, Jr., Dist. Atty., Alan R. Johns, Deputy Dist. 
Atty., Earl Gripentrog, Deputy Dist. Atty., Las Vegas, for 
respondent. 

*235 OPINION 

THOMPSON, Justice. 
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This is an appeal from a district court denial of habeas 
corpus. The petition for discharge from restraint was 
based upon the failure of the magistrate to hold a 
preliminary examination within 15 days as commanded 

by NRS 171.196(2). 1 The examination was originally 
scheduled for hearing within the statutory time. On the 
date set the prosecutor orally requested a continuance 
since the main witness for the state was absent from 
Clark County. The defendant was prepared to proceed. 
An affidavit was not prepared and submitted to the 
magistrate. The oral request of the prosecutor did not 
disclose the present residence of the witness, the diligence 
used to **919 procure his attendance, the substance of 
his testimony or whether the same facts could be proven 
by other witness, when the prosecutor first learned that 
the witness was not available, or whether the request was 
tendered in good faith and not for delay. 

[1] Substantial compliance with D.C.R. 21 would have 
been required had the instant matter been before the 
district court and a continuance of the trial sought by the 
prosecutor. Rainsberger v. State, 76 Nev. 158, 160, 350 
P.2d 995 (1960). The difficulty here is the absence of a rule 
specifying the procedure to be followed and the showing 
to be made for securing the continuance of a preliminary 
examination in the justice's court upon the ground of the 
absence of a witness. The statute demands that 'good 
cause' be shown. The reasons underlying D.C.R. 21 are 
equally appropriate to the continuance of a criminal 
proceeding in the justice's court. Before a magistrate may 

decide whether statutory 'good cause' exists, the party 
seeking a continuance of a preliminary examination upon 
the ground of the absence of witnesses must prepare and 
submit to the magistrate an affidavit stating: (a) the names 
of the absent witnesses and their present residences, if 
known; (b) the diligence used to procure their attendance; 
(c) a brief summary *236 of the expected testimony of 

such witnesses and whether the same facts can be proven 
by other witnesses; ( d) when the affiant first learned that 
the attendance of such witnesses could not be obtained; 
and (e) that the motion is made in good faith and not for 
delay. 

[2] In the case at hand, however, we cannot fault 
the justice's court for granting a six-day continuance of 
the preliminary examination, since it decided the matter 
without benefit of rule or case precedent; it follows that 
the district court did not err in denying habeas relief. The 
portion of this opinion relating to the procedure to be 
followed and the showing to be made in order to secure the 
continuance of a preliminary examination in the justice's 
court upon the ground of the absence of witnesses shall 
have application prospectively. 

COLLINS, C.J., and ZENOFF, BATJER and 
MOWBRAY, II., concur. 

All Citations 

85 Nev. 234, 452 P.2d 918 

Footnotes . 
1 The statute in relevant part reads: 'If the defendant does not waive examination, the magistrate shall hear the evidence 

within 15 days, unless for good cause shown he extends such time.***' 
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f. KeyCite Yellow Flag - Negative Treatment 

Distinguished by Barber v. State, Nev., December 31, 2015 

r 

87Nev. 622 
Supreme Court of Nevada. 

George Daniel BUSTOS, Appellant, 

v. 
SHERIFF, CLARK COUNTY, Nevada, Respondent. 

No. 6635. 

I 
Dec. 29, 1971. 

Petition for habeas corpus alleging that justice of peace 
had illegally granted a continuance of a scheduled 
preliminary examination. The Eighth Judicial District 
Court, Clark County, Howard W. Babcock, J., denied 
relief and petitioner appealed. The Supreme Court, 
Thompson, J., held that where subpoenas had been 
issued and served upon witnesses almost one month 
before scheduled hearing, prosecutor did not learn of their 
unavailability until he appeared for the hearing and he 
could have shown good cause in support of his request for 
continuance had magistrate required his sworn testimony 
in lieu of a 'Hill affidavit' and such method of showing 

cause had not theretofore been suggested, magistrate did 
not err in granting continuance. 

Affirmed. 

West Headnotes (3) 

[lJ 

[2] 

Criminal Law 
(""" Time for Examination 

Prosecutor should be prepared to present his 
case to magistrate at time scheduled or show 
good cause for his inability to do so. 

5 Cases that cite this headnote 

Criminal Law 
~ Time for Examination 

Where subpoenas had been issued and 
served upon witnesses almost one month 
before scheduled preliminary examination, 

[3] 

prosecutor did not learn of their unavailability 
until he appeared for the hearing and he 
could have shown good cause in support of 
his request for continuance had magistrate 
required his sworn testimony in lieu of 
a "Hill affidavit" and such method of 
showing cause had not theretofore been 
suggested, magistrate did not err in granting 
continuance. N.R.S. 171.196, subd. 2. 

20 Cases that cite this headnote 

Criminal Law 
~ Time for Examination 

Where prosecutor does not learn that 
witnesses will not be present until he appears 
for scheduled preliminary examination, and 
he does not have time to prepare a "Hill 
affidavit" in support of his request for 
continuance, procedure whereby prosecutor 
would be sworn and orally testify to same 
factual matters that would be stated in 
affidavit form were time available would 
satisfy purposes of Hill doctrine and establish 
a record for review. N.R.S. 171.196, subd. 2. 

19 Cases that cite this headnote 

Attorneys and Law Firms 

*622 **1280 George Foley, Las Vegas, for appellant. 

Robert List, Atty. Gen., Carson City, Roy Woofter, Dist. 
Atty., and Charles L. Garner, Deputy Dist. Atty., Las 
Vegas, for respondent. 

*623 OPINION 

THOMPSON, Justice. 

This is an appeal from a district court denial of habeas 
corpus. The petition for discharge from restraint alleged 
that the justice of the peace illegally granted a continuance 
of a scheduled preliminary examination in that he failed 
to honor the directive of Hill v. Sheriff, 85 Nev. 234, 
452 P.2d 918 (1969). In that case we ruled that the 
'reasons underlying DCR 21 are equally appropriate to 
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the continuance of a criminal proceeding in the justices' 
court' and that statutory 'good cause' for continuance 
(NRS 171.162(2)) contemplates that the party seeking a 
continuance of a preliminary examination upon the ground 
of the absence of witnesses must prepare and submit 
to the magistrate an affidavit stating the names of the 
absent witnesses and their present residences if known, 
the diligence used to procure their attendance, a brief 
summary of their expected testimony and whether the 
same facts can be proven by other witnesses, when it was 
first learned that the attendance of the witnesses could not 
be obtained, and that the continuance was sought in good 
faith and not for delay. 

The intendment of Hill, supra, has since been applied 
to related situations wherein there was a willful failure 
of the prosecution to comply with important procedural 
rules, Maes v. Sheriff, 86 Nev. 31m, 468 P.2d 332 (1970), 
and where the prosecutor had exhibited a conscious 
indifference to rules of procedure affecting the defendant's 
rights, State v. Austin, 87 Nev. 81, 482 P.2d 284 (1971). 

In the case at hand, however, the magistrate and 
apparently the district court as well, believed that the 
circumstances were different from those presented to the 
court in Hill, Maes, and State v. Austin. For example, 
in Hill the prosecutor had not caused subpoenas to be 
issued and served upon the witnesses. Here, subpoenas 
were issued and served upon the witnesses almost one 
month before the scheduled hearing and the prosecutor 
did not learn of their unavailability until he appeared 
for the hearing. There is nothing in the record to 
suggest a 'willful disregard' of the rules, Maes v. Sheriff, 
supra, nor a 'conscious indifference to the rights of the 
defendant,' State v. Austin, *624 supra. Consequently, 
the respondent contends that the magistrate acted within 
permissible limits in granting a one week continuance 
without requiring compliance with Hill v. Sheriff, supra, 
and that the district court did not err in denying habeas 
relief. 

[1] The prophylactic effect of the doctrine of Hill is 
worthwhile. A prosecutor should be prepared to present 
his case to the magistrate at the time scheduled or show 
good cause for his inability to do so. This is not an unfair 
burden. The business of processing criminal cases will be 
frustrated if continuances are granted without good cause. 

[2] [3J The problem posed here is one of time. The 
prosecutor did not learn that the witnesses would not 
be present until he appeared for the hearing. Until that 
moment he had every reason to believe that the subpoenas 
would be obeyed. The prosecutor did not have time to 
prepare a 'Hill affidavit'. in support of his request for a 

continuance. In these circumstances the prosecutor need 
only be sworn and orally testify to the same factual matters 
that would **1281 be stated in affidavit form were time 
available to prepare one. This procedure would satisfy the 
purposes of the Hill doctrine and establish a record for 
review. 

In this case it is reasoanbly clear that the prosecutor could 

have shown good cause had the magistrate required his 
sworn testimony in lieu of affidavit, and since this method 
of showing cause has not heretofore been suggested we 
shall not fault the magistrate for granting a continuance 
in this instance, nor the district court for denying habeas 
relief. Hill v. Sheriff, supra. 

Affirmed. 

ZENOFF, C.J., and BATJER, MOWBRAY and 
GUNDERSON, JJ., concur. 

All Citations 

87 Nev. 622,491 P.2d 1279 
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95Nev.580 
Supreme Court of Nevada. 

Lawrence N. HOWARD, Appellant, 

v. 

The STATE of Nevada, Respondent. 

No.9844. 

I 
Sept. 21, 1979. 

I 
Rehearing Denied Oct. 24, 1979. 

Defendant was convicted before the Second Judicial 
District Court, Washoe County, William N. Forman, 
J., of burglary, and he appealed. The Supreme 
Court, Llewellyn A. Young, District Judge, sitting by 
designation, held that although there was no suggestion of 
bad faith or connivance on part of the State as regards loss 
of items of clothing taken from defendant on arrest, new 
trial was required where defendant's shoes and clothing 
were material to identification of him as the perpetrator 
and when defendant desired to introduce such evidence 
during trial an examination of the property bag revealed 
that defendant's shoes and a blue denim item were missing. 

Reversed. 

West Headnotes (2) 

[11 

[2] 

Criminal Law 
{~ Conduct of Counsel in General 

A defendant seeking to have his conviction 
reversed for loss of evidence must show 
either bad faith or connivance on part of the 
government or that he was prejudiced by the 
loss of the evidence. U.S.C.A.Const. Amend. 
14. 

14 Cases thatcite this headnote 

Criminal Law 
~ Conduct of Counsel in General 

Although there was no suggestion of bad faith 
or connivance on part of the State or its 
agents as regards loss of shoes and clothing 

WEs1·tAW © 2017 Thomson Reuters. No claim to 

taken from defendant on arrest, new trial 
of burglary prosecution was required where 
defendant's shoes and clothing were material 
to identification of him as the perpetrator and 
when personal property bag was produced 
defendant's shoes and a blue denim article 
taken from him on arrest were found to be 
missing. U.S.C.A.Const. Amend. 14. 

7 Cases that cite this headnote 

Attorneys and Law Firms 

*580 **215 William N. Dunseath, Public Defender, and 
Michael B. McDonald, Deputy Public Defender, Washoe 
County, Reno, for appellant. 

Calvin R. X. Dunlap, Dist. Atty. and John L. 
Conner, Deputy Dist. Atty., Washoe County, Reno, for 
respondent. 

*581 OPINION 

YOUNG, District Judge: 1 

1 The Governor, pursuant to Nev.Const. art. 6, s 4, 
designated the Honorable Llewellyn A.Young, Judge 
of the Sixth Judicial District, to sit in place of the 
Honorable Cameron M. Batjer, Justice, who was 
disqualified. 

Convicted, by jury verdict, of burglary, appellant 
contends we must reverse because he was denied due 
process oflaw. 

On June 30, 1976, at approximately 3:00 a. m., Adrian 
Garcia, a mechanic and janitor at the Sparks Bowlarium, 
a bowling alley in Sparks, Nevada, heard noises coming 
from the kitchen area of the bowling alley. Garcia 
hastened to a counter near the kitchen and observed a 
man, later identified as George Arthur Parr. Parr saw 
Garcia approaching and shouted to a "companion" to 
leave the premises without undue delay. Both intruders 
then fled from the scene. Garcia grabbed a butcher knife 
and chased the two men for several city blocks. During 
the chase, Garcia slowed in front of Sambo's Restaurant 
to ask the waitresses to call the police. He testified at 
trial that Parr's "companion" ran across the red gravel 
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in front of Sambo's. This testimony was controverted by 
other witnesses. Garcia also testified that he twice lost 
sight of the "companion" during the chase between the 
bowling alley and Sambo's. Garcia maintained that the 
"companion" was wearing a white T-shirt with an emblem 
on the back, blue jeans and tennis shoes. The chase ended 
in a trailer park where police arrested appellant, who was 
identified by Garcia as the "companion" he had been 
chasing. 

Appellant was booked at the Sparks Police Department. 
His shoes and clothes were removed and, since they were 
not considered by the police to be evidence, they were 
purportedly *582 placed in a personal property bag 
which was stored at the Washoe County Jail. 

During the subsequent trial, appellant desired to introduce 
into evidence his clothing, which he contended would 
remove any doubts as to his identity, and his shoes, which 
he claimed would establish whether he was the person who 
ran across the red gravel. When the personal property bag 
was produced, it contained no shoes. Moreover, a sheriff's 
deputy testified that he had noticed a blue denim article 
in the bag which was no longer present. The T-shirt was 
produced, but it had an emblem on the front rather than 
the back. 

[lJ [21 Appellant contends that his shoes and 
clothing were crucial evidence regarding the issue of his 
identification as the person Garcia was chasing, and 
that the state's failure to produce these articles at trial 

constituted a prejudicial suppression of evidence, thereby 
depriving him of due process of law. We agree. 

Where, as here, appellant seeks to have his conviction 
reversed for loss of evidence he must show either (1) bad 
faith or connivance **216 on the part of the government 
or, (2) that he was prejudiced by the loss of the evidence. 
United States v. Heiden, 508 F.2d 898 (9th Cir. 1974); 
United States v. Henry, 487 F.2d 912 (9th Cir. 1973). 
Although the state maintained control over appellant's 
personal property and took no measures to protect it from 
theft or loss, there is nothing in the record to suggest bad 
faith, or connivance, on the part of the state or its agents. 
However, the record indicates that the loss of appellant's 

shoes was prejudicial to his defense. Indeed, appellant's 
shoes and clothing were material to the identification of 
him as the perpetrator of the offense. Accordingly, since 
these articles were not produced at the trial, appellant's 
conviction must be reversed. 

In light of our disposition of this issue we need not 
consider appellant's other assignments of error. 

MOWBRAY, C. J., and THOMPSON, GUNDERSON 
and MANO UK.IAN, JJ., concur. 

All Citations 

95 Nev. 580, 600 P.2d 214 
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Sanborn v. State, 107 Nev. 399 (1991) 

KeyCite Yellow Flag- Negative Treatment 

Distinguished by Daniel v. State. Nev., November 3, 2003 

107Nev. 399 
Supreme Court of Nevada. 

Harry Andrew SANBORN, Appellant, 

v. 
The STATE of Nevada, Respondent. 

Harry A. SANBORN, Appellant, 

v. 
The STATE of Nevada, Respondent. 

Nos.17553,19755. 

I 
June 6, 1991. 

Defendant was convicted before the Eighth Judicial 
District Court, Clark County, Joseph S. Pavlikowski, J., 
of first-degree murder with use of a deadly weapon, and 
he appealed, challenging both conviction and denial of 
postconviction relief petition and motion for new trial. 
The Supreme Court, Steffen, J., held that: (I) defense 
counsel's failure to perform pretrial investigation, to 
pursue evidence supportive of claim of self-defense, and to 
explore allegations of victim's propensity towards violence 
constituted ineffective assistance, requiring reversal of 
conviction, and (2) although police officer's mishandling 
of gun and consequent loss of potentially exculpatory 
evidence was sufficiently prejudicial to warrant reversal, it 
did not warrant dismissal of all charges. 

Reversed and remanded. 

Springer, J., concurred in part and dissented in part with 
opinion. 

West Headnotes (8) 

[11 Criminal Law 
~. Deficient Representation and Prejudice 

in General 

To state a claim of ineffective assistance of 
counsel sufficient to invalidate a judgment 
of conviction, defendant must demonstrate 
that trial counsel's performance fell below 
objective standard ofreasonableness and that 

[21 

[3] 

[4] 

counsel's deficiencies were so severe that they 
rendered jury's verdict unreliable. U.S.C.A. 
Const.Amend. 6. 

Cases that cite this headnote 

Criminal Law 
~ Multiple Particular Grounds 

Defense counsel's representation of murder 
defendant fell below objective standard 
of reasonableness, where counsel did not 

adequately perform pretrial investigation, 
failed to pursue evidence supportive of 
claim of self-defense, and failed to explore 
allegations of victim's propensity toward 
violence; moreover, counsel's failures were 
so severe that they rendered jury's verdict 
unreliable; had jury been properly presented 
with evidence apparently available to support 
claim of self-defense, outcome might well have 
been very different. U.S.C.A. Const.Amend. 
6. 

Cases that cite this headnote 

Criminal Law 
@? Newly Discovered Evidence 

Criminal Law 
,C.w Surprise and Newly Discovered Evidence 

Grant or denial of new trial on ground 
of newly discovered evidence is within trial 
court's discretion and will not be reversed on 
appeal absent its abuse. N.R.S. 176.515, subd. 
I. 

28 Cases that cite this headnote 

Criminal Law 
~- Newly Discovered Evidence 

To establish basis for new trial on ground 
of newly discovered evidence, evidence must 
be: newly discovered; material to the defense; 
such that even with the exercise of reasonable 
diligence it could not have been discovered 
and produced for trial; noncumulative; such 
as to render a different result probable upon 
retrial; not only an attempt to contradict, 
impeach, or discredit a former witness, unless 
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[5] 

[6] 

[7] 

the witness is so important that a different 
result would be reasonably probable; and the 
best evidence the case admits. N.R.S. 176.515, 
subd. I. 

34 Cases that cite this headnote 

Criminal Law 
~ Right to Discharge or Substitute 

Although defendant's right to self
representation is sharply curtailed once trial 
has begun, if the prejudice to legitimate 
interests of defendant overbalances potential 
disruption of proceedings already in progress, 
then such right must be respected. U.S.C.A. 
Const.Amend. 6. 

Cases that cite this headnote 

Criminal Law 
(?'1' Discharge for Self-Representation 

Criminal Law 

~ Appointment;Waiver;Appearance Pro 
Se 

District court committed reversible error by 
denying defendant's motion to dismiss counsel 
and represent himself, even though motion 
was not made until conclusion of State's 
case; because defendant's attorney planned 
to put forward no defense whatsoever, 
denial of defendant's legitimate interest in 
self-representation was so prejudicial that 
it outweighed considerations pertaining to 
disruption of proceedings; thus, defendant 
was denied his Sixth Amendment right 
to self-representation; moreover, denial of 
motion deprived defendant of his right to 
due process because he was denied right 
to present testimonial evidence concerning 
violent propensities of murder victim. 
U.S.C.A. Const.Amends. 6, 14. 

Cases that cite this headnote 

Criminal Law 
~,, Sanctions for Destruction or Loss 

Criminal Law 
~ Conduct of Counsel in General 

[8] 

Criminal Law 
~ Effect 

Although police officer's mishandling of gun 

found at murder scene, with consequent 
loss of potentially exculpatory evidence, 
warranted reversal of murder conviction, it 
did not warrant dismissal of all charges; 
rather, in the event State elected to prosecute 
defendant anew, trial court would be required 
to instruct jury that because State failed to 
test firearm which was used to inflict wounds 
on defendant for blood and fingerprints, 
weapon was irrebuttably presumed to have 
been held and fired by victim, leaving to jury 
to determine whether defendant was shot by 
victim in an act of self-defense. 

5 Cases that cite this headnote 

Criminal Law 
~ Matters Not Sustained by Evidence 

Criminal Law 
~ Personal Knowledge, Opinion, or Belief 

of Counsel 

Criminal Law 
~ Putting Jurors in Place of Victim; 

"Golden Rule" Arguments 

Prosecutor's remarks during closing argument 
of murder trial concerning his personal beliefs, 
placing jury in victim's shoes, and commenting 
without evidentiary foundation on absence 
of defensive wounds on persons of both 
defendant and victim constituted improper 
conduct. 

Cases that cite this headnote 

Attorneys and Law Firms 

**1281 *399 Schiek & Derke, Las Vegas, for appellant. 

*400 Frankie Sue Del Papa, Atty. Gen., Carson City, 
Rex Bell, Dist. Atty., James Tufteland, Chief Deputy Dist. 
Atty., Bill Berrett, Deputy Dist. Atty., Las Vegas, for 
respondent. 

© 2017 Thomson Reutorn. No claim to original U.S. Government Works. 2 
P-223



Sanborn v. State, 107 Nev. 399 {1991) 
a12 P.2d 1279 ,-,,--~----,,,,.----·-~, __ , ____________ , ____ _ 

*401 OPINION 

STEFFEN, Justice: 

Appellant, Harry A. Sanborn, was convicted by a jury 
of first degree murder with use of a deadly weapon and 
sentenced to two consecutive terms of life without the 
possibility of parole. Thereafter Sanborn filed a petition 
for post-conviction relief and a motion for a new trial. 
Both were denied. In these consolidated appeals, Sanborn 
challenges his conviction and the denial of his post
trial petitions for relief. Our review of the record reveals 
prejudicial error requiring a new trial. We therefore 
reverse and remand. 

Facts 

On the evening of May 30, 1984, officers of the Las 
Vegas Metropolitan Police Department were summoned 
to Sanborn's residence following reports of a shooting. 
Upon their arrival, officers found Sanborn's wife in the 
living room with her lms band, who was bleeding profusely 
from two bullet wounds. The officers asked Sanborn 
what happened. In response, he repeatedly stated that he 
had shot John Papili, a former business partner. Officers 
were forced to restrain the agitated Sanborn in order to 
prevent an aggravation of his injuries. Sanborn resisted 
the officers, rambling on about how he wanted to die. In 
answer to additional questions from the officers, Sanborn 
stated that he had shot himself, a declaration that he later 
described as a sarcastic remark. The victim, John Papili, 
was discovered in the next room, lying face down in a small 
amount of blood. His lifeless body revealed nine bullet 
wounds. 

One of the officers picked up a small handgun found on 
the carpet inside the residence. Despite noticing blood 
on the gun and the area of the carpet from which it 
was retrieved, the officer placed the weapon in his right 
rear pocket without taking any precautionary measures 
to preserve its extrinsic evidentiary properties. Later, 
he placed the gun inside the trunk of his patrol car. 
*402 Although it was subsequently determined that 

the handgun was the weapon used to shoot Sanborn, 
an identification specialist was unable to recover latent 
fingerprints from the weapon and did not recall seeing 

© 2017 Thomson Reuters. No claim to 

any blood on it. Another handgun, determined to be the 
weapon used in shooting Papili, was also obtained at the 
scene. 

The state's theory at trial was that Sanborn intentionally 
killed Papili and then turned a gun on himself. Although 
his attorney put forward no defense at trial, Sanborn 
claims that Papili was the initial aggressor and that he 
killed Papili in self-defense. 

At trial, the state called numerous witnesses, including the 
officers and medical personnel who reported to the scene, 
and ballistics and identifications specialists. One ballistics 
specialist testified, over objection, that in his opinion a 
press contact firing (i.e., one inflicted by pressing a gun 
**1282 directly against the skin or clothing) would not 

leave a residue but would pass through the clothing into 
the flesh. He further testified that Sanborn's t-shirt, which 
was in poor condition, had no residue on it. However, 
pursuant to court order, the specialist had performed only 
one test on the weapon; the test did not involve a press 
contact firing. The specialist conducted a cylinder gap test 
to determine whether residue escaping from the revolver's 
cylinder gap would have left detectable amounts of residue 
on Sanborn's t-shirt, but did not perform a muzzle blast 
test to determine whether a press contact gunshot would 
have projected detectable amounts of residue onto the 
shirt. In addition, Sanborn's surgeon testified that he 
did not remember noticing gunshot residue in Sanborn's 
chest cavity. The jury also heard from a Sanborn friend 
and former employee who testified that Sanborn had 
confessed to her that he had killed Papili and shot himself. 

At the conclusion of the state's case, Sanborn moved to 
dismiss counsel and represent himself, claiming that he 
had just learned that his attorney planned to put forward 
no defense. The court denied his motion as untimely 
and inappropriate. Thereafter, the defense rested without 
making an opening statement, calling any witnesses, or 
presenting any evidence. 

Sanborn then insisted on testifying in his own defense. 
He testified that he and Papili had both a personal and 
business relationship for some years that was marred by 
a falling out a few years prior to the shooting incident. 
Sanborn stated that on the day of the killing, Papili 
had come to his house and asked him to help with 
a computer scam against Papili's employer. During an 
ensuing argument, Papili assertedly made a derogatory 
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comment about Sanborn's daughter. Sanborn responded 
by physically ejecting Papili from the house. Sanborn also 
testified that Papili had previously threatened to get a 
gun and blow him away if he *403 ever laid a hand on 
him. Fearful, Sanborn got out his gun and sent his wife 
away. According to Sanborn, Papili returned and walked 
into the house carrying a gun. From that point, Sanborn's 
only recollection of the incident was that "everything just 
flashed." Upon regaining consciousness, he remembered 
seeing people milling around. 

With the exception of Sanborn's testimony, no defense was 
presented to the jury. The jury returned a verdict of guilty 
of first degree murder with the use of a deadly weapon. 
Sanborn was sentenced to life without the possibility 
of parole for the murder and a consecutive identical 
term for the deadly weapon enhancement. Sanborn filed 
both a direct appeal and a petition for post-conviction 
relief based upon, inter alia, ineffective assistance of trial 
counsel. He also filed a motion for a new trial based 
upon newly discovered evidence consisting primarily of 
the results of test firing the gun used to inflict his own 
injuries. The post-trial testing was performed to detern1ine 
whether a press contact gunshot would deposit residue 
on a cotton t-shirt (a "muzzle blast" test). Contrary to 

the trial opinion of the state's ballistics expert, the results 
produced by the test firing reportedly demonstrated that 
a press contact gunshot deposits a substantial amount of 
residue on clothing. 

Following an evidentiary hearing, the district court denied 
both the petition for post-conviction relief and the motion 
for a new trial. A motion for rehearing of the petition for 
post-conviction relief was denied. Sanborn then appealed 
from the denial of his petition and motion. His appeals 
have been consolidated for consideration by this court. 

Discussion 

Sanborn first contends that the district court committed 
reversible error by denying his petition for post
conviction relief based upon ineffective assistance of 
trial counsel. Sanborn primarily emphasizes his counsel's 
failure to conduct adequate pre-trial investigation and to 
present trial evidence concerning the victim's background 

**1283 and Sanborn's theory of self-defense as evidenced 
by facts demonstrating that his wounds were not self-

inflicted. Sanborn asserts that as a result of these and other 
failures, trial counsel was ineffective. We agree. 

[1] To state a claim of ineffective assistance of 
counsel that is sufficient to invalidate a judgment 
of conviction, Sanborn must demonstrate that trial 
counsel's performance fell below an objective standard 
of reasonableness, and that counsel's deficiencies were 
so severe that they rendered the jury's verdict unreliable. 
*404 See Strickland v. Washington, 466 U.S. 668, 104 

S.Ct. 2052, 80 L.Ed.2d 674 (1984); Warden v. Lyons, 100 
Nev. 430, 683 P.2d 504 (1984), cert. denied, 471 U.S. 1004, 
105 S.Ct. 1865, 85 L.Ed.2d 159 (1985). 

[2] Focusing on counsel's performance as a whole, and 
with due regard for the strong presumption of effective 
assistance accorded counsel by this court and Strickland, 

we hold that Sanborn's representation indeed fell below 
an objective standard of reasonableness. Trial counsel 
did not adequately perform pretrial investigation, failed 
to pursue evidence supportive of a claim of self-defense, 
and failed to explore allegations of the victim's propensity 
towards violence. Thus, he "was not functioning as 
the 'counsel' guaranteed the defendant by the Sixth 
Amendment." Strickland, 466 U.S. at 687, 104 S.Ct. 

at 2064. Moreover, we are compelled to conclude that 
counsel's failures were so severe that they rendered the 
jury's verdict unreliable. Had the jury been properly 
presented with the evidence apparently available to 
support Sanborn's claim of self-defense, the outcome may 
very well have been different. Thus, counsel's efforts both 
before and during trial were sufficiently deficient "to 
deprive the defendant of a fair trial." Id. Accordingly, 
as discussed in greater detail below, Sanborn has stated 
a claim of ineffective assistance of counsel that warrants 
reversal of his conviction. 

First, Sanborn contends that because of counsel's 
inadequate pretrial investigation and failure to present 
trial evidence regarding Papili's violent tendencies, 
Sanborn's own testimony was strongly devalued by the 
absence of corroborative evidence that would have been 
presented by diligent and effective counsel. In support 
of his position, Sanborn insists that, before trial, he had 
provided his attorney with a list of potential witnesses 
who were prepared to testify concerning Papili's aggressive 

behavior, his custom of carrying a gun, and his willingness 
to threaten its use. Sanborn further avers that these 
witnesses were in the courtroom, prepared to testify; and 
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that he was led to believe that his theory of self-defense 
would be pursued by his counsel. 

We reject the state's cl<Jim that counsel's failure to present 
a defense was sound trial strategy. There was sufficient 

evidence to present a self-defense claim. 1 In pursuing 
such a claim, evidence of the victim's general character 
would have been admissible. *405 NRS 48.045(1)(b). 
Moreover, evidence of acts of violence by the victim, 
known by Sanborn prior to the homicide, would have been 
admissible to show Sanborn's state of mind on the issue of 
self-defense. Burgeon v. State, 102 Nev. 43, 714 P.2d 576 
(1986). 

Specifically, we note that Sanborn testified that Papili 
entered his home with a gun in hand. Additionally, 

had counsel pursued it, there was evidence available 
to corroborate Sanborn's claim that his own wounds 
were not self-inflicted, as shown by the subsequent 
test results. Further, there may have been evidence 
tending to support the proposition that Papili was the 
aggressor. 

Second, Sanborn claims that evidence and testimony were 
available which would have demonstrably refuted the 
state's contention that his wounds were self-inflicted. He 
also contends that if such proofs had been presented, the 
remaining inference would have been that his wounds 
were inflicted by Papili, thus supporting his claim that 
he acted in self-defense. Specifically, Sanborn relies on 
the post-trial muzzle **1284 blast test which showed 
that a self-inflicted, hard press contact wound leaves 
massive residue on clothing. He persuasively argues that 
counsel's failure to develop this evidence resulted in the 
jury hearing only the state's erroneous conclusion that 

a press contact firing leaves no residue. 2 Particularly 
because the undeveloped evidence belatedly produced 
from an actual test firing would have directly contradicted 
the state's untested opinion evidence, Sanborn was denied 
the effective assistance of counsel on this critical aspect 
of his defense. Sanborn's defense was clearly prejudiced 
by his counsel's failure to develop and present evidence 
which would have corroborated Sanborn's testimony and 
discredited the state's expert witness. Because of counsel's 
lack of due diligence, Sanborn was deprived of the 
opportunity to present testimony material to his defense, 
and we are therefore unable to place confidence in the 
reliability of the verdict. See Strickland v. Washington, 466 
U.S. 668,687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). 

2 The state's conclusion was based upon evidence 
consisting of a cylinder gap test and a ballistics 
specialist's opinion that, although he did not perform 
such a test, a press contact firing would not leave 
residue. 

The instant case is analogous to Warner v. State, 
102 Nev. 635, 729 P.2d 1359 (1986), in which we 
held that failure to use the public defender's full-time 
investigator, to investigate the background of the victim, 
to present evidence in support of the appellant's character, 
and to contact witnesses, employers, and co-workers 
constituted inadequate pretrial investigation resulting 
in the ineffective assistance of counsel. In Sanborn's 
case, although defense counsel used an investigator to 
some degree, he admitted that the information contained 
in the witnesses' affidavits was more useful than the 
investigator had led him to believe. Many of the potential 
witnesses were never contacted, even though several of 
them apparently would have testified that Papili was 
violent and threatening and carried a gun. Moreover, 
defense *406 counsel admitted at the evidentiary hearing 
that testimony by corroborative witnesses would have 
been important. Furthermore, additional testing, even if 
inconclusive, would have supplied a basis for doubting the 
state's claim that Sanborn's wounds were self-inflicted. 

Sanborn next contends that the district court erred 
in denying his motion for a new trial based upon 
newly discovered evidence. He asserts that the new 
evidence supports his theory of self-defense because it 
demonstrates, in rebuttal to the state's contrary claim, that 
he could not have inflicted his own wounds. He maintains 
that he made diligent efforts to discover this evidence for 

trial but that his efforts were stymied by his attorney. 3 

3 At calendar call, Sanborn informed the court that 
the defense was not ready in part because necessary 
firearm tests had not been performed. In addition, 
during the pretrial evidentiary hearing, Sanborn 
addressed the court and reiterated the need to have 

the proper tests performed. Finally, during an offer 
of proof outside the presence of the jury, Sanborn 
pointed out that the court's original order did not 
include the test that ultimately produced the newly 
discovered exculpatory evidence (the muzzle blast 
test). 

[3] [4] A district court may grant a new trial on the 
ground of newly discovered evidence. NRS 176.515(1). 
The grant or denial of a new trial on this ground is within 

© 2017 Thomson Reuters. No daim to original U.S. Government Works. 5 
P-226



Sanborn v, State, 107 Nev. 399 {1991) 
812 P.2d 1279 ------ ·~-----------=--------·--------
the trial court's discretion and will not be reversed on 
appeal absent its abuse. McCabe v. State, 98 Nev. 604, 
655 P.2d 536 (1982). To establish a basis for a new trial 
on this ground, the evidence must be: newly discovered; 
material to the defense; such that even with the exercise of 
reasonable diligence it could not have been discovered and 
produced for trial; non-cumulative; such as to render a 
different result probable upon retrial; not only an attempt 
to contradict, impeach, or discredit a former witness, 
unless the witness is so important that a different result 

would be **1285 reasonably probable; 4 and the best 
evidence the case admits. McLemore v. State, 94 Nev. 237, 
577 P.2d 871 (1978)'. 

4 In McLemore v. State, 94 Nev. 237, 239-40, 
577 P.2d 871, 872 (1978), we perpetuated earlier 
rulings by this court which disallowed as a 
basis for new trial consideration newly discovered 
impeachment evidence unless the witness to be 
impeached was so important that a "different result 
must follow." (Emphasis added.) In view of the 
near impossibility of ever satisfying the "must" 

burden, and in further recognition of the fact 
that new trial criteria address the all-important 
issue of innocence or guilt, we have modified the 
impeachment standard to one that would render a 
different result "reasonably probable." 

Although we have determined the need to clarify our case 
law concerning the criteria for determining a criminal 
defendant's right to a new trial, we decline to determine 

whether the criteria have *407 been satisfied by Sanborn. 
Having already concluded that Sanborn's conviction must 
be reversed because of the ineffective assistance of trial 
counsel, it is unnecessary for us to determine that issue. 

Sanborn next contends that the district court committed 
reversible error by denying his motion to dismiss counsel 
and represent himself. He asserts that the motion was 
neither untimely nor inappropriate because: (1) he made 
the motion as soon as he discovered that his attorney 
intended to present no defense on his behalf; (2) he had 
on previous occasions requested additional counsel and 
more time; (3) he had witnesses in the courtroom who 
were prepared to testify; and ( 4)"the denial of his motion 
deprived him of his rights to self-representation and due 
process. 

[SJ [6] Although a defendant's right to self-

representation is sharply curtailed once trial has begun, 5 

if"the prejudice to the legitimate interests of the defendant 
overbalances the potential disruption of proceedings 
already in progress," then such right must be respected. 
Schnepp v. State, 92 Nev. 557, 560, 554 P.2d 1122, 
1124 (1976). In this case, because his attorney planned 
to put forward no defense whatsoever, the denial of 
Sanborn's legitimate interest in self-representation was so 
prejudicial that it outweighed considerations pertaining 
to disruption of the proceedings. Thus, we conclude that 
Sanborn was denied his sixth amendment right to self
representation. Faretta v. California, 422 U.S. 806, 95 
S.Ct. 2525, 45 L.Ed.2d 562 (1975). We further conclude 
that denial of the motion deprived Sanborn of his right 
to due process because he was denied the right to present 
testimonial evidence concerning the violent propensities of 
the victim. See Coombsv. State, 91 Nev. 489,538 P.2d 162 
(1975). We therefore hold that, under the circumstances 
of this case, the district court committed reversible error 
by denying Sanborn's motion to dismiss counsel and 
represent himself. 

5 Lyons v. State, 106 Nev. 438, 796 P.2d 210 (1990). 

[7] Sanborn next contends that reversal is mandated 
because the state failed properly to collect and preserve the 
firearm which was used to inflict his wounds. He asserts 
that the state's mishandling of the gun prejudiced him 
because analysis of fingerprints and blood from the gun 
was crucial to his theory that he acted in self-defense. 

In Sparks v. State, 104 Nev. 316, 759 P.2d 180 (1988), we 
held that a conviction may be reversed when the state loses 
evidence if the defendant is prejudiced by the loss. In this 
case, although the *408 chain of custody of the gun itself 
was not broken, the improper handling of the gun resulted 
in a loss of evidence similar to Sparks. Mishandling of 
the gun resulted in a loss of evidence of blood and 
fingerprints; the cases are therefore analogous. As in 
Sparks, there were no witnesses, other than the accused, 
to a homicide claimed to have been committed in self
defense, and Sanborn's self-defense claim rested almost 
exclusively on his own testimony at trial. If Sanborn's 
testimony is true, evidence of blood or fingerprints on the 
weapon could have been critical, corroborative evidence 
**1286 of self-defense. The state's case was buttressed by 

the absence of this evidence. Therefore, the state "cannot 
be allowed to benefit in such a manner from its failure to 
preserve evidence." Id. at 319, 759 P.2d at 182. We hold 
that Sanborn was indeed prejudiced by the police officer's 
mishandling of the gun. However, unlike the instant case, 
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in Sparks there was substantial corroborative evidence of 
the defendant having been subjected to violent abuse by 
the victim over a period of many years. Indeed, the police 
officer who interrogated Cody Sparks saw corroborative 
evidence of fingernail file stabbings, burns, and bruises. 
As a result, in Sparks we were compelled to view the 
mishandling and loss of potentially exculpatory evidence 
by the state as sufficiently prejudicial to warrant both a 
reversal and the dismissal of all charges. We need not do 
so here. 

In the event the state elects to prosecute Sanborn anew, 
the trial court shall instruct the jury that because the state 
failed to test the firearm that was used to inflict wounds 
on Sanborn for blood and fingerprints, the weapon is 
irrebuttably presumed to have been held and fired by 
the victim, Papili. Of course, it would be left to the jury 
to determine, in weighing all of the evidence, whether 
Sanborn was shot by the victim in an act of self-defense. 
We are acutely aware of the hardship this ruling will 
impose on the state in any subsequent prosecution of 
Sanborn, but conclude that the only alternative to this 
disposition would be to order the charges dismissed. We 
are simply unable to conclude from this record that any 
other ruling by this court would provide Sanborn with the 
prospect of a fair trial. 

[SJ Sanborn next contends that the prosecutor's conduct 
during closing argument was improper and prejudicial. 
We note, however, that this issue was not preserved for 
appellate review because of the failure of defense counsel 
to object. We nevertheless observe that the prosecutor's 
remarks concerning his personal beliefs, placing the jury in 
the victim's shoes, and commenting without an evidentiary 
foundation on the absence of defensive wounds on the 

persons of both Sanborn and the victim *409 did 
constitute improper conduct which we trust will not be 
repeated in the event of a retrial. 

We have considered Sanborn's remammg contentions 
and conclude that they lack merit. Accordingly, for 
the reasons previously discussed, we reverse Sanborn's 
judgment of conviction and remand for a new trial should 
the state elect to prosecute Sanborn under the constraints 
established by this opinion. 

MOWBRAY, C.J., and ROSE and YOUNG, JJ., concur. 

SPRINGER, Justice, concurring in part, and dissenting in 
part: 
While I agree with the majority's decision to reverse 
Sanborn's conviction, I do not agree that the case should 
be remanded for a new trial. In my view, the instant case 
is controlled by Sparks v. State, 104 Nev. 316, 319, 759 
P.2d 180, 182 (1988). In Sparks, we held that where the 
State had mishandled evidence (a gun) that was crucial 
to the defense, the defendant could not be retried. Today, 
on an almost identical set of facts, we hold that the State 
may retry Sanborn. As I stated in Haberstroh v. State, 
105 Nev. 739, 743, 782 P.2d 1343, 1345 (1989) (Springer, 
J., concurring), "[W]hat we disapprove of yesterday, we 
approve of today." Because I believe that Sparks should 
be followed and that we should overrule cases explicitly, 
or not at all, I dissent. 

All Citations 
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768 P.2d 349 

105 Nev. 7 
Supreme Court of Nevada. 

The STATE of Nevada, Appellant, 

v. 
Leon HALL, Respondent. 

No. 15241. 

I 
Feb. 13, 1989. 

Defendant charged with driving under influence of 
intoxicating liquor causing· substantial bodily injury 
moved to dismiss information on ground that he had 
been unduly prejudiced by State's loss of blood sample 
on which gas chromatograph test had been conducted. 
The Eighth Judicial District Court, Clark County, Joseph 
S. Pavlikowski, J., dismissed information, and State 
appealed. The Supreme Court held that defendant did not 
show that loss of sample violated his due process rights. 

Reversed and remanded. 

West Headnotes (2) 

[1] 

[2] 

Constitutional Law 
~ Duty to Preserve 

In order to establish due process violation 
resulting from State's loss or destruction of 
evidence, defendant must demonstrate either 
that State lost or destroyed evidence in 
bad faith, or that loss unduly prejudiced 
defendant's case and evidence 
exculpatory value that was 
before evidence was destroyed. 
Const.Amends. 5, 14. 

10 Cases that cite this headnote 

Constitutional Law 
~ Duty to Preserve 

Criminal Law 

possessed 
apparent 
U.S.C.A. 

~ Excuse or Justification for Destruction or 
Loss 

w.ESTlAW © 2017 Thomson Reuters. No claim to 

Defendant charged with driving under 
influence of intoxicating liquor causing 
substantial bodily injury did not show that 
destruction of blood sample on which gas 
chromatograph test had previously been 
conducted violated his due process rights; 
State was not acting in bad faith when it 
disposed of sample, as police chemist had 
saved it for approximately one year and then 
disposed of it in accordance with his routine 
practice to make room in laboratory for 
newly arriving samples, and defendant failed 
to establish any prejudice arising from loss of 
blood sample. U.S.C.A. Const.Amends. 5, 14. 

9 Cases that cite this headnote 

Attorneys and Law Firms 

**349 *7 Brian McKay, Atty. Gen., Carson City, 
Rex Bell, Dist. Atty., Paul E. Wommer, and Ronald C. 
Bloxham, Deputy Dist. Attys., Las Vegas, for appellant. 

Frank Cook, Las Vegas, for respondent. 

*8 OPINION 

PERCURIAM: 

Following a preliminary hearing, a criminal information 
was filed against respondent Leon Hall charging him with 
one count of driving under the influence of intoxicating 
liquor causing substantial bodily injury, in violation of 
NRS 484.3795. Hall subsequently moved to dismiss the 
information on the ground that he had been unduly 
prejudiced by the state's loss of certain evidence. The 
district court granted the motion and the state appealed. 
For the reasons set forth below, we reverse the district 
court's order and remand the matter to that court for 
further proceedings. 

The evidence presented at the preliminary hearing 
established that when Hall was first arrested, the police 
obtained both a urine and blood sample from his person. 
A police chemist testified that he conducted a gas 
chromatograph blood-alcohol test of Hall's blood sample, 
and that the test results indicated Hall had a blood-
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alcohol level of .272% by weight at the time the sample 

was taken. The chemist testified that he stored the blood 
sample in his laboratory for approximately one year, but 
eventually disposed of it along with approximately one 
hundred other samples. The chemist further indicated that 
he had not received anyone's specific permission to throw 

out the samples, but that he routinely disposed of such 

samples after storing them for a year to make room in the 
laboratory for newly arriving samples. 

In his motion to dismiss, Hall argued that his due process 
rights were violated and his case unduly prejudiced by the 

**350 state's loss of the blood sample. 1 Specifically, Hall 
contended that the *9 loss of this evidence deprived him 

of the ability to retest the sample to determine the accuracy 

of the initial test results. The district court agreed that 
Hall's due process rights had been violated and granted his 

motion to dismiss. 

1 The record does not indicate whether a blood-alcohol 
test was ever conducted on the urine sample taken 

from respondent. Further, the parties' briefs focus 
almost entirely on the loss of the blood sample. 

Accordingly, we decline to address the. question of 
whether the alleged loss of the urine sample deprived 

Hall of due process. 

[1] In order to establish a due process violation resulting 
from the state's loss or destruction of evidence, a 
defendant must demonstrate either (1) that the state lost 
or destroyed the evidence in bad faith, or (2) that the loss 

unduly prejudiced the defendant's case and the evidence 

possessed an exculpatory value that was apparent before 

the evidence was destroyed. See Caltf'ornia v. Trombetta, 

467 U.S. 479, 104 S.Ct. 2528, 81 L.Ed.2d 413 (1984); City 

of Las Vegas v. O'Donnell, 100 Nev. 491, 686 P.2d 228 
(1984); Boggs v. State, 95 Nev. 911, 604 P.2d 107 (1979); 
see also Arizona v. Youngblood, 488 U.S. 51, 109 S.Ct. 333, 
337, 102 L.Ed.2d 281 (1988) ("unless a criminal defendant 
can show bad faith on the part of the police, failure to 

preserve potentially useful evidence does not constitute a 
denial of due process oflaw"). 

of the sample. See City of Las Vegas v. O'Donnell, I 00 Nev. 

491, 494, 686 P.2d 228, 230 (1984). 

Our review of this matter also reveals that Hall has 
failed to establish any prejudice resulting from the loss 
of the blood sample. Both the United States Supreme 

Court and this court have previously held that the 

state's failure to preserve breath samples will not unduly 
prejudice a defendant's case because (1) intoxilyzer testing 

is considered to be generally reliable, (2) statutory 
regulations exist to ensure that intoxilyzer machines 
are properly maintained, and (3) alternative means are 
available to impeach the reliability of intoxilyzer test 
results in addition to retesting the sample itself. See 

California v. Trombetta, 467 U.S. 479, 104 S.Ct. 2528, 81 

L.Ed.2d 413 (1984); City of Las Vegas v. O'Donnell, 100 
Nev. 491, 686 P.2d 228 (1984). 

We believe that the holdings in Trombetta and O'Donnell 

are equally applicable to the facts of the present case. 
First, the gas chromatograph blood testing method used 
in this case is considered to be one of the most reliable 

methods of blood-alcohol testing. See Richard E. Erwin, 
Defense of Drunk Driving Cases, § 17 .05 (3d ed. 1985) 

(relying on J. Solon, J. Watkins, and L. Mikkelsen, 
Automated Analysis of Alcohols in Blood, J. Forensic *10 

Sciences, § 17(3), at 447-52 (1972)). Further, Hall has 
not presented any evidence to indicate that the state's 
method of conducting gas chromatograph blood tests is 
in any way faulty or likely to lead to inaccurate results. 
In fact, Nevada has enacted statutory regulations to 

protect a defendant from the admission of inaccurate test 
results. Specifically, a defendant is entitled to receive "full 

information" regarding the machine used to test his blood 
samples and is entitled to inspect the machine. See NRS 
484.389(3). If a defendant can establish that the machine 
was improperly maintained, he can move to have the test 
results suppressed for that reason. See NRS 484.389( 4). A 
defendant can also seek to have the test results suppressed 
ifhe can establish that an unqualified person withdrew the 

blood used in the test. 2 See NRS 484.393. 

[2] In the present case, there is nothing in the record to 2 

indicate that the state acted in bad faith when it disposed 
We note that in 1983, after the blood test in this 
case was conducted, the legislature enacted additional 
statutory regulations to further ensure the accuracy 
of blood-alcohol testing results. See NRS 484.388; 

484.3882; 484.3886. 

of the blood sample. The chemist who disposed of the 
sample had saved it for a reasonable period of time and 

then disposed of it in accordance with his routine practice 
and for a legitimate purpose. Accordingly, we conclude 

that the state was not acting in bad faith when it disposed 
**351 Finally, we note that, as in Trombetta and 

O'Donnell, alternative means exist to impeach the 
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accuracy of the blood-alcohol test used in this case. For 
example, Hall can attempt to impeach the test results by 
introducing evidence to establish ways in which a gas 
chromatograph machine might malfunction or otherwise 
produce inaccurate results, and by cross-examining the 
test administrator to determine whether any operator 
error might have occurred. See State v. Disch, 119 Wis.2d 
461, 351 N.W.2d 492 (1984). Hall can also use the data to 
which he is entitled under NRS 484.389(3) to attack the 
accuracy or reliability of the test results. 

In light of the above considerations, we conclude that Hall 
has failed to establish that his due process rights were 
violated by the loss of the blood sample. Accordingly, 
we reverse the order of the district court dismissing the 
criminal charge against Hall, and we remand this matter 

End of Document 

to the district court for further proceedings consistent with 
this opinion. 

YOUNG, C.J., STEFFEN, SPRINGER and 

MOWBRAY, JJ., and ZENOFF, 3 Senior Justice, 
concur. 
3 The Governor designated the Honorable David 

Zenoff, Senior Justice, to participate in the decision 
of this matter pursuant to Nev. Const., art. 6, § 

4. The Honorable Robert E. Rose, Justice, did not 
participate in the decision of this appeal. 

All Citations 
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114Nev.479 
Supreme Court of Nevada. 

Frederick Lee STEESE, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No. 27197. 

I 
May 19, 1998. 

Defendant was convicted in the District Court, Clark 

County; .Tames A. Brennan, Senior Judge, of first degree 
murder with use of a deadly weapon, robbery with 

use of a deadly weapon, burglary, and grand larceny. 
Defendant appealed. The Supreme Court, Young, J., 
held that: (1) defendant's confession to murder was 
freely and voluntarily given; (2) alleged prosecutorial 
misconduct did not require new trial; (3) police did 

not violate defendant's due process rights by failing 
to gather potentially exculpatory evidence; (4) records 

of collect telephone calls allegedly made by defendant 
at time of victim's murder were not Brady material; 

(5) photographic line-up shown to witness was not 
impermissibly suggestive; (6) large kitchen knife used by 
defendant to fatally stab victim was a deadly weapon 
for purposes of sentence enhancement statute; and (7) 

disqualification of prosecutors on ground of conflict of 
interest was not required. 

Affirmed. 

Rose, J., filed dissenting opinion in which Springer, C.J., 

joined. 

West Headnotes (29) 

[1] 

[2] 

Criminal Law 
%1'? Necessity of showing voluntary character 

A confession is admissible only if it is freely 
and voluntarily made. 

Cases that cite this headnote 

Criminal Law 
1fF, Admission, statements, and confessions 

[3] 

[4] 

[5] 

[6] 

Where the district court's determination that 
a confession is voluntary is supported by 

substantial evidence, Supreme Court will not 

substitute its judgment for that of the district 

court. 

4 Cases that cite this headnote 

Criminal Law 
~ Voluntariness 

"Substantial evidence" necessary to support 

determination that a confession is voluntary is 

that which a reasonable mind might consider 
adequate to support a conclusion. 

5 Cases that cite this headnote 

Criminal Law 
¥"" What constitutes voluntary statement, 

admission, or confession 

To determine the voluntariness of a 

confession, the court must look to the totality 
of the circumstances. 

Cases that cite this headnote 

Criminal Law 
¥"" What constitutes voluntary statement, 

admission, or confession 

Among the factors to be considered in 
determining whether a confession was 
voluntarily given are the youth of the accused; 
his lack of education or his low intelligence; 
the lack of any advice of constitutional 
rights; the length of detention; the repeated 

and prolonged nature of questioning; and 

the use of physical punishment such as the 
deprivation of food or sleep. 

Cases that cite this headnote 

Criminal Law 
P Particular cases 

Defendant's confession to murder was 
freely and voluntarily given, despite his 
alleged schizoid personality disorder, drug 

withdrawal, lack of sleep, hunger, and a 
desire to please "authority figures"; defendant 

\NE::SrlAW © 2017 Thomson Routers. No claim to original U.S. Government Works. 
P-234



Steese v. State, 114 Nev. 479 (1998) 

96DP.2d 321 --· 

[7] 

[8} 

[9] 

was given snacks, coffee, and cigai'ettes 
throughout the course of the interrogation, 
did not complain of hunger or weariness, 
and did not appear to be experiencing drug 
withdrawal, and police had not made any 
promises to defendant ifhe confessed or made 
threats ifhe failed to do so. 

1 Cases that cite this headnote 

Criminal Law 

~· Voluntariness 

Evidence at suppression hearing was 
insufficient to establish that defendant was 
"spoon fed" facts of murder case so that his 
confession would fit those facts, making his 
confession involuntary; although police told 
defendant that no plunger was found at scene 
when he stated that he killed victim because 
victim was about to assault him with a toilet 
plunger and that victim's residence appeared 
to be burglarized when defendant claimed 
he killed victim during fight over money, 
defendant also mentioned several details of 
which police had not informed him, and which 
fit independently verified facts. 

Cases that cite this headnote 

Criminal Law 
~ Nonproduction of Witness or Rendering 

Witness Unavailable 

Alleged prosecutorial misconduct occurring 
when prosecutor overstated strength of state's 
case to potential alibi witness prior to 
murder trial did not prejudice defendant and 
require new trial, where witness testified on 
defendant's behalf. 

Cases that cite this headnote 

Criminal Law 
%F> New Trial 

The district court's denial of a motion for new 
trial will not be reversed absent an abuse of 
discretion. 

2 Cases that cite this headnote 

[10] Criminal Law 
p. Misconduct of Counsel for Prosecution 

Requirement that new trial be granted when 
witness intimidation by a prosecutor results in 
a denial of the defendant's due process right 
to a fair trial applies with equal force to cases 
where a prosecutor attempts to dissuade a 
witness from testifying by misrepresenting the 
facts of the case. U.S.C.A. Const.Amend. 14. 

1 Cases that cite this headnote 

[11] Constitutional Law 
¾l'? Duty to collect, find, or obtain 

Criminal Law 

~ Excuse or justification for destruction or 
loss 

Bloodstained pair of blue jeans found 
under victim's bed by his sister and gold 
chain found in victim's van by his brother 
was not constitutionally material evidence 
in murder case, and police thus did not 
violate defendant's due process rights by 
failing to gather such evidence during 
murder investigation; defendant's conviction 
was based primarily on his confession, as 
corroborated by known physical evidence, 
and defendant failed to support his 
speculation that expert testing of blood on 
the jeans and hair and body fluids on the 
chain may have exculpated him. U.S.C.A. 
Const.Amend. 14. 

2 Cases that cite this headnote 

[12] Constitutional Law 
%F> Duty to preserve 

Due process requires the State to preserve 
material evidence. U.S.C.A. Const.Amend. 
14. 

4 Cases that cite this headnote 

[13] Constitutional Law 

%F> Duty to collect, find, or obtain 

Criminal Law 
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.g..,_ Excuse or justification for destruction or 
loss 

Even if bloodstained pair of blue jeans 
found under victim's bed by his sister was 
constitutionally material in murder case, 
evidence was insufficient to establish that the 
police acted in bad faith or were grossly 
negligent in failing to find the jeans, as 
required to find due process violation; at 
least two police officers looked through 
victim's trailer for evidence, and jeans were 
discovered by victim's family only after 
trailer was professionally cleaned. U.S.C.A. 
Const.Amend. 14. 

2 Cases that cite this headnote 

[14] Constitutional Law 
<~, Witnesses 

Criminal Law 
~ Impeaching evidence 

Evidence that alibi witness had previously 
identified defendant in a lineup was not 
material exculpatory evidence in murder 
case, so that state's failure to disclose such 
evidence did not violate due process; although 
defendant claimed he could have used 
evidence to rehabilitate witness when witness 
was initially unable to identify defendant at 
trial, there was no reasonable probability that 
result of trial would have change had evidence 
been available, given strength of state's case. 
U.S.C.A. Const.Amend. 14. 

6 Cases that cite this headnote 

[15) Constitutional Law 
~ Evidence 

Due process requires the State to disclose 
material evidence favorable to the defense; 
evidence is "material" when there is a 
reasonable probability that had the evidence 
been available to the defense, the result of the 
proceeding would have been different. 

14 Cases that cite this headnote 

[16] Criminal Law 

WESTlA\IV © 2017 Thomson Reuters. No claim to 

~ Diligence on part of accused;availability 
of infonnation 

Records of collect telephone calls allegedly 
made by defendant at time of victim's murder 
were not Brady material that state was 
required to disclose to defense; defendant 
had knowledge of collect calls he allegedly 
made, and defense counsel could have 
independently obtained the records though 
diligent investigation. 

6 Cases that cite this headnote 

[17] Criminal Law 
~ Diligence on part of accused;availability 

of information 

Brady does not require the State to 
disclose evidence which is available to the 
defendant from other sources, including 
diligent investigation by the defense. 

15 Cases that cite this headnote 

[18] Criminal Law 
~ Consultation between accused or counsel 

and witnesses 

Substantial evidence supported finding that 
state had not pressured defense witness to 
avoid contact with defense counsel prior 
to murder trial; although witness stated in 
affidavit that prosecution had told him not 
to speak with defendant, defense counsel 
actually spoke to witness before trial, and 
witness was subject to impeachment by 
showing of bias. 

Cases that cite this headnote 

[19] Criminal Law 
~ Evidence 

Supreme Court will not set aside a district 
court's findings of fact unless such findings are 
not supported by substantial evidence. 

1 Cases that cite this headnote 

[20] Criminal Law 
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~ Miscellaneous particular issues 

Discrepancies between two witnesses' 
statements to police and their trial testimony 
did not establish that prosecutor improperly 
caused witnesses to change their testimony in 
murder case. 

Cases that cite this headnote 

[21] Criminal Law 
ti,""' Arguments and conduct in general 

Criminal Law 
'°""" Requests for correction by court 

In general, a defendant's failure to object 
or to request a curative jury instruction 
precludes appellate review of allegedly 
improper comments by prosecutor. 

Cases that cite this headnote 

[22J Criminal Law 
~ Conduct of counsel in general 

In order for prosecutorial misconduct to 
constitute reversible error, it must be 
prejudicial and not merely harmless; error is 
harmless if Supreme Court concludes, without 

reservation, that the verdict would have been 
the same in the absence of error. 

Cases that cite this headnote 

[23] Criminal Law 
~ Appeals to sympathy or prejudice; 

argument as to punishment 

Prosecutor did not commit reversible 
misconduct in murder case by stating that a 
guilty verdict was the only one which "this 
c01mnunity would condone." 

Cases that cite this headnote 

[24] Criminal Law 

'""" Number and character of pictures 

Photographic line-up shown to witness 

was not impermissibly suggestive because 
defendant's photograph was the only one 
which was labeled with a booking date. 

Cases that cite this headnote 

[25] Criminal Law 
/i'F> In-Court Identification in General 

Discrepancies between witness's description 
of person seen in murder victim's trailer and 
defendant's appearance at trial did not require 

suppression of witness's in-court identification 
of defendant in murder prosecution; any 
inconsistency was appropriately resolved by 
jury's evaluation of witness's credibility. 

4 Cases that cite this headnote 

[26] Sentencing and Punishment 
P What constitutes a weapon 

Large kitchen knife used by defendant to 
fatally stab victim was a "deadly weapon" 
for purposes of sentence enhancement statute. 
N.R.S. 193.165. 

7 Cases that cite this headnote 

[27] Sentencing and Punishment 
~ What constitutes a weapon 

At least some knives are inherently 
dangerous weapons for purposes of sentence 
enhancement statute. N.R.S. 193.165. 

1 Cases that cite this headnote 

[28] Criminal Law 
P Disqualification of assigned prosecutor 

Prosecutors' administration of photographic 
lineup to one witness, their investigative 
interview of another witness and alleged 
attempt to dissuade a third witness from 
testifying did not create a conflict of interest 
that required prosecutors' disqualification in 
murder prosecution; prosecutors' activity did 
not go beyond bounds of necessary pretrial 
investigation and preparation. 

Cases that cite this headnote 

[29] Criminal Law 
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~ Disqualification of assigned prosecutor 

Defendant was not prejudiced by conflict 
of interest created by prosecutors' 
administration of photographic lineup to 
one witness, their investigative interview 
of another witness and alleged attempt to 
dissuade a third witness from testifying, so 
as to require prosecutors' disqualification 
in murder prosecution; defendant had 
opportunity to cross-examine first witness 
about lineup, did not set forth facts regarding 
nature of second witness's interview, and third 
witness testified for defense. 

Cases that cite this headnote 

**323 *479 Appeal from a judgment of conviction, 
pursuant to a jury trial, of one count each of first 
degree murder with use of a deadly weapon, robbery with 
use of a deadly weapon, burglary, and grand larceny. 
Eighth Judicial District Court, Clark County; James A. 

Brennan, 1 Senior Judge. 

Although the judgment of conviction was signed by 

Judge Brennan, the trial and all post-trial motions 

were heard by the Hon. Don P. Chairez, Judge. 

Attorneys and Law Firms 

Woodburn & Wedge and James William Erbeck, Las 
Vegas, for Appellant. 

Frankie Sue Del Papa, Attorney General, Carson 
City; Stewart L. Bell, District Attorney, **324 James 
Tufteland, Chief Deputy District Attorney, and William 
D. Kephart, Deputy District Attorney, Clark County, for 

Respondent. 

*482 OPINION 

YOUNG, Justice. 

On June 4, 1992, Detective Norval Risenhoover 
("Risenhoover") of the North Las Vegas Police 

Department responded to a report of a dead body at 
the Silver Nugget Camperland. Risenhoover entered a 
camping trailer and saw the body of a nude male stretched 

across the floor in the doorway between the bedroom and 
the bathroom. The man's body had multiple stab wounds 
on the upper torso, head, and neck. An orange towel was 
draped over the face. It appeared that a struggle had taken 
place. Bathroom fixtures had been broken and a curtain 
*483 valance in the bedroom had been pulled from the 

wall. Blood was spattered throughout the bathroom and 
had soaked through the mattress in the bedroom. There 
was a broken candle and a candle base on the floor. In 
addition, the trailer was apparently ransacked. Cabinets 
had been opened and their contents strewn about the 
bedroom, kitchen, and bathroom. Risenhoover found an 
empty cabinet which appeared to have recently held a 
television set and VCR. 

Risenhoover determined that the body was that of 
Gerard Soules ("Soules"). Soules had been discovered by 
his employer, Mike Hartzell ("Hartzell"), who was the 
entertainment director for Circus Circus, the Excalibur, 
and the Luxor Hotel-Casinos. Soules performed a "fun 
and family oriented" act at Circus Circus which involved 
dogs trained to perform tricks in ballerina costumes. 
Soules was usually very dependable, so Hartzell became 
concerned when he missed a performance. Hartzell went 
to the Silver Nugget Camperland, a trailer park in North 
Las Vegas, and asked which space was rented by Soules. 
He knocked on Soules' door and, when there was no 
answer, opened it. Hartzell noted that the windows to the 
trailer were open, but that Soules' truck was gone. He 
heard dogs barking in the back of the trailer. Immediately 
feeling that something was wrong, Hartzell closed the 
door and found the trailer park manager and two security 
guards. The four returned to the trailer and discovered 
Soules' body. One of the security guards notified the North 
Las Vegas Police Department. 

Sandra Neilson ("Neilson"), a police identification 
technician, also responded to the call. She took samples 
of blood, dusted for fingerprints, and photographed the 
crime scene. 

On June 4, 1992, Risenhoover spoke with Michael Moore 
("Moore"), one of Soules' neighbors. Moore stated that he 
had seen Soules with two men, separately, on the night of 
June 3, 1992. Moore described one of these men as 5#8# 
tall and 160-170 pounds, with thinning reddish-brown 
hair. Moore recognized this man as someone who had 
been staying in Soules' trailer for the previous two or three 
weeks. The other individual was younger and had blonde 
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hair. Moore saw the younger man leave on a motorcycle 
that evening, but he did not see the first man leave. 

On June 6, 1992, the manager of the trailer park notified 
Risenhoover that a letter arrived addressed to "Fred 
Burke," care of Gerard Soules. The police subsequently 
discovered that "Fred Burke" was an alias used by 
appellant Frederick Lee Steese ("Steese"). The letter was 
from Rick Rocle ("Rocle") of Pocono Pines, Pennsylvania. 
On June 10, 1992, Risenhoover contacted Rock. Rocle 
informed Risenhoover that to his knowledge, Steese 
*484 lived in Las Vegas. Risenhoover asked Rock to 

notify him if he heard from Steese. In addition, Rock 
gave Risenhoover permission to open the letter. Rock later 
telephoned Risenhoover and gave him the number of a 
pay phone in Indiana at which Steese could be reached. 

Steese was a self-described hobo: a drifter who travelled 
by hitchhiking, jumping trains, and stealing trucks. He 
earned his living through a combination of odd jobs, 
panhandling, and petty crimes. At one time, Steese 
had hitched a ride with Rock, and the two apparently 
developed a sexual relationship. 

On June 12, 1992, Risenhoover telephoned Steese at the 
number supplied by Rock. Risenhoover informed Steese 

that he was investigating the murder of Soules. Steese 
asked **325 where and how Soules had been killed. 
Risenhoover told him that Soules had been stabbed while 
in his home, but he did not tell Steese how many times 

Soules had been stabbed. 2 Steese told Risenhoover that 
he was a friend of Soules and had been living with him in 
Las Vegas, but that he had left on friendly terms on June 
4 or 5, 1992. Risenhoover then obtained Steese's social 
security number and birth date. Steese told Risenhoover 

that he could be reached through Rocle Steese then 
telephoned Rock. 

2 Soules had been stabbed numerous times; the coroner 
stopped counting at thirty-seven. 

After spealdng with Steese, Rocle called Risenhoover and 
told him that Steese had called. Rock told Risenhoover 
that Steese had told him Soule;:s had been stabbed over one 
hundred times. Risenhoover took note of this because he 
had not told Steese the actual number of stab wounds, nor 
had that information been in news reports of the crime. At 
trial, Steese testified that he simply made up the number. 

Steese testified that Rock advised him to return to Las 
Vegas in order to "straighten this out." Steese jumped 
a train from Indiana to Portage, Wisconsin. In Portage, 

he stole a semi truck, which he drove to Nevada. Steese 
testified that during this trip, he kept himself awake with 
"speedballs," a mixture of cocaine and heroin. On June 
18, 1992, at about 10:30 a.m., Steese was stopped for 
speeding near Alamo, Nevada, by two Nevada Highway 
Patrol troopers. Trooper Joseph Lawrence ("Lawrence") 
testified that Steese did not appear to be under the 
influence of drugs or alcohol at the time. The two troopers 

discovered that the truck was stolen and arrested Steese. In 
the cab of the truck, Lawrence found an address book with 
Soules' address in it. Lawrence remembered that Soules' 
murder was being investigated, so he notified the North 
Las Vegas Police Department. The highway patrolmen 
then took Steese to the Clark County Detention Center. 

*485 Steese was taken into custody by the North Las 
Vegas Police at about 3:30 p.m. that day. Steese waived 
his Miranda rights and was interviewed by Risenhoover 
and James Jackson ("Jackson"), another detective. Steese 
filled out a written questionnaire in which he stated that 
he knew Soules, but that he did not have any information 
regarding Soules' death. Jackson, who was trained in 
interpreting such questionnaires, noted a number of points 
at which verbal cues indicated that Steese was attempting 
to deceive the detectives. Upon further questioning, Steese 
stated that if he killed Soules, he did not remember. 
Shortly thereafter, Steese admitted that he killed Soules, 
but it was because Soules had chained him to the bed with 
dog leashes and was about to sodomize him with a toilet 
plunger. Risenhoover pointed out that neither leashes nor 
a toilet plunger was found at the scene. Steese next told 
the detectives that Soules owed him money, so he went to 
Soules' home to collect it, and an argument about money 
escalated into a fight that left Soules dead. Risenhoover 
pointed out that all the nightlights had been unplugged, 
indicating a burglary. At that point, Steese admitted that 
he simply intended to rob Soules, but that Soules awoke 
during the course of the burglary. 

At 9:40 p.m., Steese began making a transcribed 
confession to Risenhoover and Jackson. Steese stated 
that he had hitched a ride with Soules near the end of 
May 1992. The two had dinner together that evening and 
formed a sexual relationship. Soules asked Steese if he 
wanted to work as his assistant in the dog act. Steese 
accepted the offer. Soules introduced Steese to Hartzell, 
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who told Steese that he would need to obtain a sheriffs 
work card in order to work at Circus Circus. Steese 
attempted to obtain this card, but his application was 
denied due to a parole violation in Florida. Steese decided 
to move on, so Soules dropped him off at a freeway exit 
ramp. Steese then purchased and drank a twelve-pack 
of beer. Intoxicated and impecunious, Steese decided to 
return to Soules' trailer in order to steal his VCR. 

When it became dark, Steese went to Soules' trailer. He 
entered and pulled out all the nightlights in order to make 
the trailer completely dark. While removing the VCR, 
Steese heard Soules stirring in the bedroom, so he grabbed 
"an object that was round and **326 heavy" and struck 
Soules' head with it. Soules ran into the bathroom and shut 
the door. Steese obtained a knife from the kitchen, then 
"rushed in there [the bathroom] and stabbed him in the 
chest and stomach area, slicing him and he was quiet, he 
fell to the ground." During the confession, Risenhoover 
asked Steese how many times he had stabbed Soules, to 
which Steese replied, "I don't know. Maybe 100." 

Steese stated that he then covered Soules' face and 
searched throughout the trailer for anything of value. He 
took a camera, a *486 television set, and a VCR, as 
well as the knife he used to stab Soules. Steese loaded 
these items into Soules' truck, which he drove toward 
Lake Mead. Steese stopped at a bait shop on the way 
and sold the television set, VCR, and camera to someone 
for $100.00. Steese then purchased another twelve-pack of 
beer at the bait shop. He took this beer to Lake Mead and 
turned off the main road in order to dispose of the knife. 
The truck got stuck in a wash near Lake Mead. Steese and 
some onlookers attempted to free the truck by using parts 
of dog cages which were in the back of the truck. They 
were unable to free the truck, so Steese sat in the truck and 
drank his beer. He then hitchhiked back to Las Vegas and 
from there jumped trains to Cheyenne, Wyoming. 

In Cheyenne, Steese stated that he met a man named 
Jerome who invited him to stay with his grandparents in 
New Plymouth, Idaho. Steese stayed there for about one 
week, then left. He made his way to Elkhart, Indiana, 
where he called Rock. Risenhoover first contacted Steese 
in Elkhart. 

Soules' truck and trailer were returned to his family, 
who flew to Las Vegas from Michigan. Soules' brother 
discovered a gold chain in the truck. He told the police 

about this chain, but they were not interested in seeing it. 
Soules' sister later found a pair of bloody jeans rolled in a 
towel under the bed in the trailer. Bec11,use the police had 
not wanted the chain, she assumed that they did not want 
the jeans either, so she disposed of them. 

On October 6, 1992, Steese was charged by information 
with murder with the use of a deadly weapon, burglary, 
and grand larceny of an automobile. On October 20, 
1994, Steese filed a motion to dismiss based upon alleged 
prosecutorial misconduct. He alleged that the prosecutor 
attempted to dissuade a defense witness from testifying 
at the upcoming trial. On November 3, 1994, the district 
court denied this motion. 

A jury trial commenced on January 9, 1995. Steese 

made a motion in limine to suppress his June 18, 1992 
confession on the grounds that the circumstances of the 
police questioning rendered the confession involuntary. 
A hearing on this motion was held on January 18, 
1995. Steese produced a psychiatrist's report which stated 
that he was of low-normal intelligence and that he 
suffered from schizoid personality disorder. Risenhoover 
and Jackson were the only witnesses at the hearing 
on the motion in limine. The detectives' testimony 
showed that Steese was interrogated, with breaks, from 
4 p.m. until 9:40 p.m., when he began making his 
transcribed confession. During this time, neither detective 
remembered Steese expressing hunger or weariness. He 
was provided with coffee, cigarettes, and snacks from 
a vending machine. Neither Jackson nor Risenhoover 
noticed any symptoms ofintoxication or drug withdrawal. 
Based upon this hearing, the court denied Steese's motion 
to suppress his confession. 

*487 The case proceeded to a jury trial. Steese attempted 
to prove an alibi placing him in Idaho at the time of the 
killing. He produced a number of witnesses who testified 
in support of this theory. Geronimo "Coke" Bouttier 
("Geronimo") testified that Steese was with him in Idaho 
near the beginning of June 1992. When he first testified, 
Curtis Bouttier ("Curtis"), Geronimo's brother, did not 
identify Steese as being the person in Idaho, but the 
next day testified that Steese had indeed been in Idaho. 
Curtis explained that he had been confused and self
conscious the previous day when he failed to identify 
Steese. Serena Bouttier ("Serena"), Curtis and Geronimo's 
sister, testified that Steese was in Idaho; however, she also 
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stated that the person in Idaho had identified himself as 
"Robert." 

**327 In addition, Steese presented documentary 
evidence, including employment and social services 
applications, placing him in Idaho at the time of the 
murder. The State vigorously contested the authenticity 
of these documents at trial. Steese's name was misspelled 
on some of these documents. Experts in handwriting 
analysis testified that the documents were likely forged. In 
addition, Steese's cellmate testified that Steese admitted to 
the killing and bragged that his brother had set up an alibi 
for him in Idaho. 

On March 1, 1995, the jury returned a verdict of guilty 
of first degree murder with use of a deadly weapon, 
robbery with use of a deadly weapon, burglary, and grand 
larceny. On April 21, 1995, the court entered a judgment 
of conviction and sentenced Steese. Steese stipulated to 
two consecutive sentences of life without the possibility 
of parole in exchange for the prosecution agreeing not to 
seek the death penalty. Pursuant to the stipulation, Steese 
was sentenced to two consecutive life terms for the murder 
and to ten years for the burglary, fifteen years for the 
robbery with an additional fifteen years for using a deadly 
weapon, and ten years for grand larceny. The burglary, 
robbery, and larceny sentences ran consecutively to the 
murder sentence. 

On March 15, 1995, Steese filed a motion for a new trial 
or a directed verdict. The court held a hearing on April 
20, 1995, and denied the motion on May 28, 1995. On 
June 28, 1995, Steese filed a motion to dismiss or, in the 
alternative, a new trial. Both these motions were based 
upon allegations of prosecutorial misconduct, including 
intimidation of defense witnesses and suppression of 
evidence. On September 1, 1995, the court held a hearing 
on this motion. On February 23, 1996, the district court 
issued findings of fact, conclusions of law, and an order 
denying this motion. 

On April 21, 1995, Steese filed his notice of appeal from 
the judgment of conviction. On April 1, 1996, Steese filed 
a notice of appeal from the district court's order denying 
his second motion for a new trial. The State moved to 
consolidate these two appeals. *488 On April 12, 1996, 
this court ordered Steese to cure certain jurisdictional 
defects. On July 26, 1996, this court denied as moot the 
motion to consolidate, holding that Steese could state all 

grounds for appeal in his appeal from the judgment of 
conviction. 

DISCUSSION 

First, Steese argues that his confession should have been 
suppressed because it was not freely and voluntarily 
given. He contends that because of schizoid personality 
disorder, drug withdrawal, lack of sleep, hunger, and a 
desire to please "authority figures," his will was overborne 
by the police interrogation. Steese also argues that the 
police "spoon fed" him the facts of the case so that his 
confession would later be corroborated. We conclude that 
this argument lacks merit. 

[l] [21 [3] A confession is admissible only if it is 
freely and voluntarily made. Passama v. State, 103 Nev. 
212, 213, 735 P.2d 321, 322 (1987). Where the district 
court's detern1ination that a confession is voluntary is 
supported by substantial evidence, we will not substitute 
our judgment for that of the district court. Brust v. State, 
108 Nev. 872, 874, 839 P.2d 1300, 1301 (1989). Substantial 
evidence is that which a reasonable mind might consider 
adequate to support a conclusion. Id. at 875, 839 P.2d at 
1301. 

[4] [5] To determine the voluntariness of a confession, 
the court must look to the totality of the circumstances. 
Passama, 103 Nev. at 214, 735 P.2d at 323. Among 
the factors to be considered in determining whether a 
confession was voluntarily given are 

the youth of the accused; his lack of 
education or his low intelligence; the 
lack of any advice of constitutional 

rights; the length of detention; the 
repeated and prolonged nature of 
questioning; and the use of physical 
punishment such as the deprivation 
of food or sleep. 

Id. (citing Schneckloth v. Bustamante, 412 U.S. 218, 226-
. 27, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973)). In Passama, we 
also noted that promises made by the police to a suspect 
are crucial to a determination of voluntariness. Id. at 215, 
735 P.2d at 323. 

**328 In Passama, we concluded that the totality 
of the circumstances demonstrated that the defendant's 
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confession had not been freely and voluntarily given. The 

defendant in Passama had been questioned for a number 
of hours, was of low-average intelligence, and had not 
been provided with food or drink other than coffee. In our 
holding, we placed particular importance on two facts: (1) 
that the sheriff interrogating the defendant had threatened 
to tell *489 the prosecutor ifhe did not cooperate; and (2) 
the sheriff had provided the defendant with certain facts 
central to the confession. Id. at 215-16, 735 P.2d at 324. 

[6] Steese argues that the present case is directly 
analogous to Passama. We disagree. Based upon a 
hearing, the district court found that the totality of 
the circumstances indicated that Steese's confession was 
freely and voluntarily given. At this hearing, Risenhoover 
stated that the defendant was given snacks, coffee, and 
cigarettes throughout the course of the interrogation. 
Risenhoover did not recall Steese complaining of hunger 
or weariness. Steese did not appear to be experiencing 
drug withdrawal at the time of the interrogation. 
Significantly, no testimony at this hearing indicated that 
the police had either made any promises to Steese should 
he confess or made threats should he fail to do so. 

[7] Steese further maintains that he was "spoon fed" 
the facts of the case so that his confession would fit 

those facts. When Steese told the police that he had killed 
Soules because he was about to assault Steese with a toilet 
plunger, they pointed out that no plunger was found at the 
scene. When Steese later said that he and Soules had an 
argument about money which escalated into the murder, 
Risenhoover said that this was unlikely because all the 
nightlights had been pulled out, indicating a burglary. 
While Risenhoover testified that he or Jackson had told 
Steese that a broken blue candle was found at the scene, 
Jackson recalled that Steese himself had first mentioned 
the candle. 

However, in his confession Steese also mentioned a 
number of details of which the police had not informed 
him. He stated that Soules was nude. He stated that 
he covered Soules' face. He stated that he had taken a 
VCR, a TV, and a camera from the trailer, put them in 
Soules' truck, and had then driven to Lake Mead, where 
the truck got stuck. He stated that he attempted to free 
the truck by using parts from dog cages in the back of 
the truck. All these statements fit independently verified 
facts. Therefore, we conclude that unlike in Passama, the 
police in this case did not provide Steese with the key 

facts of his confession. Thus, we conclude that the trial 
court's determination that Steese's confession was freely 
and voluntarily given is supported by substantial evidence 
and that the court did not err in denying Steese's motion 
to suppress his confession. 

[8] Second, Steese contends that the district court erred 
in denying *490 his motions to dismiss and for a new 
trial on the grounds that the prosecution attempted to 
influence the testimony of Nadine Pollock ("Pollock"), 

one of his alibi witnesses. Specifically, Steese contends 
that the prosecutor overstated the strength of the case to 
Pollock prior to trial. 

[9] [10] The district court's denial of a motion for new 
trial will not be reversed absent an abuse of discretion. 
Lightford v. State, 91 Nev. 482, 483, 538 P.2d 585, 586 
(1975). In Rippo v. State, 113 Nev. 1239, 1251, 946 

P.2d 1017, 1025 (1997), we held that witness intimidation 
by a prosecutor warrants a new trial if it results in a 
denial of the defendant's due process right to a fair trial. 
Although the misconduct which Steese alleges here does 
not rise to the level of intimidation, we conclude that the 
holding of Rippo applies with equal force to cases where a 
prosecutor attempts to dissuade a witness from testifying 
by misrepresenting the facts of the case. 

On October 20, 1994, Steese filed a motion to dismiss 
based upon alleged prosecutorial misconduct. Steese 
supported this motion with an affidavit in which Pollock 
stated that William Kephart ("Kephart"), the prosecuting 
attorney, had telephoned her and asked her why she 
was testifying for the defense, given the fact that Steese 
had confessed and that "Steese's fingerprints were on the 
murder **329 weapon" and all over Soules' home. In 
addition, Pollock stated that Kephart told her that Steese 
was wanted for felonies in six states and that witnesses had 
seen Steese commit the murder. 

On November 3, 1994, the State filed its opposition to 
this motion. The State supported its opposition with an 
affidavit by Kephart. In this affidavit, Kephart stated that 
he had indeed spoken with Pollock and told her that Steese 
had confessed and that he was wanted for felonies around 
the country. However, Kephart specifically recalled telling 
Pollock that the murder weapon had not been found. 
Kephart also stated that he did not tell Pollock that there 
were eyewitnesses to the murder. On November 3, 1994, 
the district court issued an order denying Steese's motion. 
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Steese again raised this argument in his motions for a new 
trial, which the court also denied. 

We conclude that the facts in the record do not 
support Steese's argument. The affidavit testimony, while 
conflicting, was sufficient to support the district court's 
ruling. Furthermore, Steese was not prejudiced by the 
prosecutor's alleged misconduct. Pollock testified at trial 
as an alibi witness on Steese's behalf. Therefore, we 
conclude that the district court did not abuse its discretion 
by denying Steese's motion to dismiss. 

[11] *491 Third, Steese argues that the police committed 
prejudicial misconduct by failing to preserve material 
evidence. After Soules' truck and trailer were returned to 
his family, his brother found a gold chain, which belonged 
to Soules, inside the truck. He informed the police of 
this, but they were "not concerned." Later, Soules' sister 
found a pair of blood~soaked jeans wrapped in a towel 
underneath the bed in the trailer. Assuming that the police 

would be uhfavorable to the State. Id., 881 P.2d at 685 
(citing, inter alia, United States v. Bagley, 473 U.S. 667, 
682, 105 S.Ct. 3375, 87 L.Ed.2d 481 (1985), and State v. 
McGill, 324 N.W.2d 378 (Minn.1982)). 

[13] In the present case, we conclude that Steese has 
not shown that the gold chain and bloody jeans were 
constitutionally material. Steese's conviction was based 
primarily upon his confession, which was corroborated by 
the known physical evidence. Based upon this evidence, 
the jury determined beyond a reasonable doubt that 
Steese had murdered Soules. While Steese alleges in his 

brief that testing of the blood on the jeans may have 
exculpated *492 him, he has failed to point to any 
facts in the record which support this. We conclude that 
Steese's naked speculation is insufficient to show that a 
different result was likely at trial had the police located this 
evidence. Therefore, we conclude that this evidence was 

not constitutionally material. 3 

"had done their job," Soules' family simply disposed of the 3 
Moreover, even if material, there is no evidence that 
the police acted in bad faith or were grossly negligent 

in failing to find the jeans. At least two police officers, 

Risenhoover and Neilson, looked through the trailer 
for evidence and did not find the jeans. Indeed, Soules' 
family discovered the jeans only when the trailer was 
professionally cleaned. At no point did Soules' family 
notify the police of the existence of this evidence. This 

merely suggests that the police failed to search every 

dark corner of the trailer for evidence; it does not 

imply they acted in bad faith or with gross negligence. 

jeans. 

[12] Due process requires the State to preserve material 
evidence. State v. Hall, 105 Nev. 7, 9, 768 P.2d 349, 
350 (1989). However, this presupposes that the State has 
possession and control of the evidence at issue. See March 

v. State, 859 P.2d 714, 716 (Alaska Ct.App.1993) (holding 
that the State's duty to preserve evidence attaches at 
the time the State has gathered and taken possession of 
the evidence). Here, the police never had control of this 
evidence. Therefore, Steese is essentially arguing that the 
State denied him due process by failing to gather evidence. 

In Daniels v. State, 114 Nev. 261, 956 P.2d 111 (1998), we 
adopted New Mexico's approach to claims of failure to 
gather evidence. In State v. Ware, 118 N. M. 319, 881 P.2d 
679 (1994), the New Mexico Supreme Court set forth a 
two-part test for determining whether police violate due 
process by failing to gather evidence. First, the evidence 
which the police failed to gather must be constitutionally 
material. Evidence is material when there is a reasonable 
probability that had the evidence been available to the 
defense, the result of the proceeding would have been 
different. If the evidence is material, the second inquiry 
concerns the good faith of the police. If the police acted 

in bad faith or were grossly negligent in failing to gather 
the evidence, then the trial court may instruct the jury that 
the material evidence not gathered from the crime scene 

**330 Steese makes an identical argument with regard 
to the gold chain which Soules' brother found in Soules' 
truck. Steese argues that "the jewelry possibly retained 
human hair [and] body fluids subject to DNA testing." 
However, we conclude that the materiality requirement 
of Ware is simply not met by Steese's naked speculation. 
Therefore, we conclude that the police did not violate 
Steese's right to due process by failing to discover the 
bloody jeans or to examine the gold chain. 

[14] Fourth, Steese argues that the State violated his 
due process rights by failing to produce certain allegedly 
exculpatory evidence. Specifically, Steese alleges that the 
State failed to disclose that Curtis, one of his alibi 
witnesses, had previously identified him in a photographic 

lineup. 
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In November 1994, Curtis was shown a photographic line
up, which included Steese and his brother, Robert. Curtis 
identified Steese as being the person whom he had seen 
in Idaho in the first part of June 1992. When asked at 
trial to identify the person from Idaho, Curtis was at first 
unable to identify Steese. Steese argues that, had he known 
of the previous photographic identification, he could have 
immediately rehabilitated Curtis, strengthening his alibi 
defense. 

[15] Due process requires the State to disclose material 
evidence favorable to the defense. Brady v. Maryland, 
373 U.S. 83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). 
Evidence is material when there is a reasonable probability 
that had the evidence been available to the defense, the 
result of the proceeding would have been different. Bagley, 
473 U.S. at 678, 105 S.Ct. 3375. 

We conclude that there is no reasonable probability that 
had this evidence been available to the defense at trial, 
the result at trial would have been different. The State's 
case against Steese *493 was strong. Steese's confession 
was well corroborated by the facts of the case. During his 
confession, Steese stated that he had stabbed Soules over 
one hm1dred times; that Soules body was nude; that he had 
covered Soules' face after the murder; that he had stolen 
Soules' television, VCR, and camera; that he had driven 
away in Soules' truck; that the truck had gotten stuck near 
Lake Mead; and that he had attempted to use dog cages 
to free the truck. There is no indication in the record that 
Steese could have learned these facts from news reports 
of the murder. All these statements were corroborated 
by the police investigation. Furthermore, Steese's cellmate 
testified that Steese had told him that Steese's brother, 
Robert, was in Idaho manufacturing an alibi. Serena 
testified that the person in Idaho had introduced himself 
to her as Robert, which is the name of Steese's brother. 
Given the strength of this evidence against Steese, we 
conclude that in all reasonable probability, the jury would 
have reached the same verdict had Steese been aware 
of Curtis' previous identification. Therefore, we conclude 
that the evidence at issue was not constitutionally material 
and that Steese's due process rights were not violated by 
the State's failure to give Steese this evidence. 

[16] Fifth, Steese argues that the district court erred by 

denying his motions to dismiss and for a new trial on 
the grounds that the State had failed to disclose certain 
phone records which allegedly placed Steese in Idaho at 

the time of the murder and had discouraged Rock from 
speaking to the defense. Steese posits that the phone 
records showed that Steese had called Rock from Nampa, 
Idaho, once on June 3, 1992 (the day of the murder) 
and three times on June 5, 1992. Steese further alleged 
that the prosecution discouraged Rock from speaking 
with defense counsel before trial, thereby preventing the 
defense from learning that Rock had spoken with Steese 
on those days. Steese asserts that Rock would have 
testified that because of Steese's accent and the content of 
**331 the conversation, Rock was certain that he spoke 

with Steese, and not his brother, on June 3 and 5, 1992. 

Steese supported his motion in the district court with 
photocopies of the phone records and a detailed affidavit 
by Rock. In this affidavit, Rock stated that he had been 
interviewed by Kephart and Doug Herndon ("Herndon"), 
the prosecutors in this case. Rock told Kephart and 
Herndon that he did not remember Steese telling him that 
Soules had been stabbed "over 100 times." Rock asserted 
that the prosecutors became very upset with him at this 
point and a "yelling match" occurred. Rock also stated 
that "[a]lthough Kephart indicated that it was technically 
*494 OK for me to talk to defense counsel, he gave me 

rather clear indications that it would be best if I did not." 

Rock further averred that he had spoken with Steese on 
May 21, 1992, when Steese gave him Soules' address. Rock 
then stated: 

The next time I heard from [Steese] was when he called 
me collect from Nampa, Idaho, early in the morning 
of June 5, 1992 .... He said that he was with a girl, and 
that he [and] the girl ... had been out partying the night 
before .... 

In addition to the fact that I recognized [Steese's] voice, 
I know that the June 5, 1992 collect calls from Nampa 
were made by [Steese] because we talked about things 
that only [Steese] and I would have knowledge of. 
Specifically, I remember [Steese] apologizing for the 
fact that he had slept with and/or fooled around with 
the girl from whose house he was calling .... There is 
no chance that anyone other than [Steese] would have 
made comments of this nature to me .... 

In this affidavit, Rock seems to deny that Steese and he 

had a sexual relationship, stating that "[w]e contemplated 
the idea of having a relationship, yet we knew that it would 
probably not work." However, the letter which Rock had 

© 2017 Thomson Reuters. No claim to original U.S. Government Works. 11 
P-244



Steese v. State, 114 Nev. 479 (1998} 

966152d 321 

written to Steese, in care of Soules, seems to indicate that 
the two did, in fact, have such a relationship. 

In the State's opposition to Steese's motion for a new 
trial, the State asserted that neither Herndon nor Kephart 
made any attempt to discourage Rock from testifying at 
trial. The State supported its arguments with affidavits by 
Herndon and Kephart, both of whom stated that they had 
made no attempt to dissuade Rock from testifying or from 
speaking with defense counsel. 

On September 1, 1995, the district court heard oral 
argument on the motion. The court did not hear 
additional testimony on the matter; it reached its decision 
based upon the record and upon the affidavits submitted 
with the parties' briefs. On February 23, 1996, the court 
issued findings of fact, conclusions of law, and an order 
denying Steese's motion. 

Upon a thorough review of the affidavits and other 
documentary evidence, we conclude that the district court 
did not err in denying Steese's motion for a new trial. 
First, the phone records and Rock's affidavit testimony do 
not place Steese in Nampa, Idaho, on June 3, 1992. Rock 
testified that he recalled receiving a phone call from Steese 
on June 5, 1992, two days after the murder. Although the 
phone records show another collect call to Rock on June 
3, 1992, Rock explicitly stated in his affidavit that *495 
the phone call of June 5, 1992, was the first time he heard 
from Steese since receiving a postcard on May 21, 1992. 

[17] Furthermore, Brady does not require the State to 
disclose evidence which is available to the defendant 
from other sources, including diligent investigation by 
the defense. Stockton v. Jvlurray, 41 F.3d 920, 927 
(4th Cir.1994); accord United States v. Davis, 787 
F.2d 1501 (11th Cir.1986). Here, Steese certainly had 
knowledge of the collect calls he allegedly made to 
Rock. Through diligent investigation, defense counsel 
could have obtained the phone records independently. 
Therefore, we conclude that the State did not violate 

Brady by failing to provide these records to the defense. 4 

4 Our dissenting colleagues argue that Rock's 
"complete refutation" of a police officer's statement 
at trial was constitutionally material. At trial, 
Risenhoover testified, "I had learned that [Steese] had 
said that Soules had been stabbed over a hundred 

times." In his affidavit, Rock states that in January 

1995, prior to trial, he told the police that he did not 
remember Steese making this assertion. However, a 
witness' inability to recall a statement made two and 
one-half years before is a far cry from a "complete 

refutation" of the fact that the statement had been 

made. 
The dissent also points out that Rock stated in his 

affidavit that all the collect phone calls he received 
in June 1993 were from Steese, and thus, the June 
3 call must have been from Steese. However, this 
general assertion on Rock's part contradicts his 
specific recollection that "[t]he next time I heard 
from [Steese] was when he called me collect ... early 

in the morning of June 5, 1992." Therefore, we 

conclude that this statement only serves to further 

undermine Rock's credibility. 

**332 [18] [19] Steese additionally contends that 
the State pressured Rock to avoid contact with defense 
counsel. After evaluating the evidence Steese presented 
to support his motion for a new trial, the district court 
found that Rock had not been told to avoid speaking 
with Steese's attorney. This court will not set aside a 
district court's findings of fact unless such findings are not 
supported by substantial evidence. See Ford v. State, 105 
Nev. 850, 854, 784 P.2d 951, 953 (1989). 

Here, the district court's finding was based upon 
substantial evidence. In Rock's affidavit, he stated 
that the prosecution indicated that Rock should not 
speak with defense counsel. Both prosecutors who were 
working on the case executed affidavits in which they 
specifically denied that any attempt had been made to 
persuade Rock not to speak to defense counsel. In fact, 
defense counsel actually did speak with Rock prior to 
trial. However, for reasons which are not clear, Rock 
terminated this conversation. Moreover, Rock was subject 
to impeachment by a showing of bias; at the very least, 
Rock had tender feelings for Steese and *496 was 
likely his lover. Rock could also have been impeached 
by a showing that he made a number of conflicting 
statements throughout the course of the investigation. 
We conclude that this evidence, though conflicting, 
substantially supports the district court's conclusion. 

We conclude that given the strength of the State's case 
and the weakness of the evidence and witness testimony 
at issue here, the outcome at trial would, in all reasonable 

probability, have been the same even if the phone records 
and Rock's allegations had been presented by the defense 
at trial. 
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[20] Sixth, Steese argues that the State somehow 
persuaded two witnesses, Moore and Alexander 
Koulapaev ("Koulapaev"), to alter their testimony on 
the eve of trial. Steese bases this contention upon certain 
discrepancies between the statements which Moore and 
Koulapaev gave the police and the testimony of these 
witnesses at trial. However, Steese fails to point to any 
evidence which suggests that the action on the part of 
the prosecutor caused this change in testimony. Thus, 
Steese seems to imply that a change in testimony favoring 
the State is prima facie evidence of witness tampering. 
Steese provides no legal authority to support this position. 
Therefore, we need not consider this argument. See 

Cunningham v. State, 94 Nev. 128, 130, 575 P.2d 936, 938 
(1978). 

Seventh, Steese argues that the prosecutor made certain 
comments during closing argument which were so unfairly 
prejudicial as to constitute reversible error. 

[21] [22] The United States Supreme Court has noted 
that "a criminal conviction is not to be lightly overturned 
on the basis of a prosecutor's comments standing alone, 
for the statements or conduct must be reviewed in 
context." United States v. Young, 470 U.S. 1, 11, 105 S.Ct. 
1038, 84 L.Ed.2d 1 (1984). In general, a defendant's failure 

to object or to request a curative jury instruction precludes 
appellate review of such comments. Ross v. State, 106 Nev. 
924, 928, 803 P.2d 1104, 1106 (1990). Furthermore, in 
order for prosecutorial misconduct to constitute reversible 
error, it must be prejudicial and not merely harmless. 
Id. Error is harmless if this court concludes, "without 
reservation that the verdict would have been the same in 
the absence of error." Witherow v. State, 104 Nev. 721, 
724, 765 P.2d 1153, 1156 (1988). 

[23] Steese asserts that the prosecutor committed 
reversible misconduct under Collier v. State, 101 Nev. 
473, 705 P.2d 1126 (1985), by stating that a guilty verdict 
was the only one which "this *497 community would 
condone." We conclude that this case is distinguishable 
from Collier. 

**333 The prosecutor in Collier argued that "prison 
doesn't rehabilitate," and implied that if the defendant 

was not sentenced to death, he was likely to kill again, 
just as had Patrick McKenna, a criminal of considerable 
loc.al infamy. The prosecution also stated that "keeping 

Gregory Collier in prison for life at a cost to taxpayers of 
$35,000.00 per year isn't worth it," (id. at 481, 705 P.2d 
at 1131), and that "[i]f we are not angry with him, the 
implication is that we are not a moral community" (id. 

at 479, 705 P.2d at 1129). Furthermore, at one point the 
prosecutor melodramatically turned to the defendant and 
stated, "Gregory Alan Collier, you deserve to die." Id. at 
480, 705 P.2d at 1130. We concluded that the cumulative 
effect of these statements was so prejudicial as to warrant 
reversal of the death sentence. 

In the present case, the prosecutor's single reference 
to "the community" simply did not approach the level 
of rhetorical excess discussed in Collier. Therefore, 
we conclude that this comment did not constitute 

prosecutorial misconduct. 5 

5 Steese argues that a number of other comments made 
by the prosecutor during closing argument constitute 

misconduct. Because the defense failed make a 
contemporaneous objection to these comments at 
trial, we decline to consider them on appeal. Ross, 106 
Nev. at 928, 803 P.2d at 1106. 

Eighth, Steese contends that his conviction was 
impermissibly based entirely upon his uncorroborated 

confession. We conclude that this argument has no 
foundation in the record; therefore, we need not reach 
the legal merits of the issue. As discussed above, Steese's 
confession was well corroborated by all the facts which the 
police investigation had previously revealed. Therefore, 
we conclude that this argument is factually meritless. 

Ninth, Steese posits that the district court committed 
reversible error by allowing Moore to testify that he had 
seen Steese with Soules on the night of the murder. Steese 
bases this argument on the fact that Moore's descriptions 
of the people he saw with Soules on that evening do 
not match Steese's appearance at the time of trial. Steese 
contends that Moore identified him in court only because 
he had previously been shown a photographic line-up 
which, he argues, was impermissibly suggestive. Steese 
further asserts that only after seeing a photograph of 
Steese in this line-up was Moore able to identify him in 
court. 

[24] Steese argues that the photographic line-up shown 
to Moore was impermissibly suggestive because his 
photograph was the only one which was labeled with a 
1992 booking date. However, this court has held that 
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"mere disparity in the dates on photographs *498 is 
not sufficient to invalidate a photographic line-up." Lamb 
v. State, 96 Nev. 452, 454, 611 P.2d 206, 206 (1980). 
Therefore, we conclude that Moore's identification of 
Steese in the photographic line-up was valid. 

[25] Absent the argument that Moore's identification 

of Steese was based upon an invalid photographic line
up, Steese's contention is essentially that Moore's in 
court identification of Steese should have been suppressed 
because Steese did not match the description which Moore 
gave to the police the day after the murder. Moore 
told police that he had seen Soules with someone about 
5#8#-5#9# tall, weighing 160-170 pounds, with thinning 
reddish or brownish hair. When Steese was apprehended, 
he weighed 140 pounds, with a full head of brown 
hair. Because of this disparity, Steese argues, Moore's 
identification was highly suspect and should have been 
ruled inadmissible. 

"The weight and credibility of eyewitness testimony is 
solely within the province of the jury." Wise v. State, 92 
Nev. 181, 183, 547 P.2d 314, 315 (1976). Here, Steese 
was presumably aware at the time of trial of Moore's 
description of the person accompanying Soules. Steese 
had an opportunity to cross-examine Moore regarding the 
disparity between Steese's appearance and the description 
he gave to the police. Therefore, we conclude that any 
inconsistency created by Moore's identification of Steese 
was appropriately resolved by the jury's evaluation of 
Moore's credibility. 

(26] Tenth, Steese argues that the trial court erred in 
instructing the jury that a **334 knife is a deadly weapon 
for purposes of the sentence enhancement statute. 

This court has held that a deadly weapon, for purposes of 
NRS 193.165, "is any instrumentality which is inherently 
dangerous." Zgombic v. State, 106 Nev. 571, 576, 798 

P.2d 548, 551 (1990). A weapon is inherently dangerous 
if the weapon, "when used in the ordinary manner 
contemplated by its design and construction, will, or is 
likely to, cause a life threatening injury or death." Id 
In Zgombic, the court anticipated three categories of 
weapons: ones which were dangerous as a matter of law, 
weapons which were not dangerous as a matter oflaw, and 

those for which the question of inherent dangerousness 
had to be submitted to the jury. Id at 577, 798 P.2d at 551-
52. The trial court in the present case instructed the jury 
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that a knife is a deadly weapon. Thus, the court implicitly 
determined that the knife was, as a matter of law, an 
inherently dangerous weapon. 

(27] *499 We have never explicitly held that a kitchen 
knife like the one at issue here is an inherently dangerous 

weapon.However,inHutchinsv. State, llONev.103, 111, 
867 P.2d 1136, 1141 (1994), we held that scissors were 
not inherently dangerous because, in contrast to knives, 
which "are often designed as weapons and have been so 
used throughout history," scissors "are more analogous to 
tools ... which are potentially harmful when misused." Id. 
Therefore, we conclude that under Zgombic and Hutchins, 
at least some knives are inherently dangerous weapons. 

Steese stated in his confession that the knife which he used 
was "a butcher's knife that you use to cut meat [with a] 
blade length of five to seven inches." We conclude that a 
large kitchen knife such as this is the type of knife to which 
Hutchins was referring. Therefore, we conclude that the 
trial court did not err in instructing the jury that a knife is 

a deadly weapon as a matter oflaw. 6 

6 We note that the rule enunciated in Zgombic was 

superseded in 1995 by a legislative modification of 
NRS 193.165(5) which provides a broader definition 
of "deadly weapon" than that of Zgombic. However, 
as Steese was convicted under the previous statute, we 
apply the Zgombic test to this case. 

[28] [29] Eleventh, Steese argues that Herndon and 
Kephart were potential witnesses in the case and therefore 
ought to have been disqualified due to a conflict of 
interest. SCR 178 provides that "[a] lawyer shall not act 
as advocate at a trial in which the lawyer is likely to be 
a necessary witness." Thus, if either Herndon or Kephart 
was likely to be a necessary witness, he should have been 
disqualified. 

Steese argues that the prosecutors were potential witnesses 
in three respects. First, as discussed earlier in this opinion, 
he alleges that the prosecution team administered an 
impermissibly suggestive photographic line-up to Moore. 
Steese argues that he could have fully impeached Moore 
by calling either Herndon or Kephart as a witness to 
the circumstances of the identification. Second, Steese 
claims that Kephart became a potential witness when he 
conducted an investigative interview with Mary Clark 
("Clark"), another witness. Finally, Steese argues that 

U.S. Government Works. i4 
P-247



Steese v. State, 114 Nev. 479 (1998) 

96b P.2ct 321 

Kephart became a witness when he allegedly attempted to 
dissuade Pollock from testifying. 

Upon a review of the record, we conclude that the activity 
at issue here did not go beyond the bounds of necessary 
pretrial investigation and preparation. We decline to hold 
that prosecutors should be disqualified on the basis of 
such investigation. Furthermore, we conclude that Steese 
was not prejudiced by these *500 alleged conflicts. 
Steese had an opportunity to cross-examine Moore as to 
the circumstances of the photographic line-up. Neither 
Steese's brief nor the record sets forth any facts regarding 
the nature of Kephart's interview of Clark; therefore, we 
are unable to evaluate whether he was prejudiced by this. 
Finally, as discussed above, even if Kephart did attempt 
to dissuade Pollock from testifying, this was clearly not 
prejudicial; Pollock testified as an alibi witness for Steese. 
Therefore, we conclude that the trial court did not commit 
error by failing to disqualify Kephart and Herndon. 

Twelfth, Steese asserts that the district court erred by 
allowing witnesses to testify as to a number of unspecified 
hearsay statements. **335 However, Steese fails to name 
the witnesses or show the location of these alleged hearsay 
statements by citing to the record. Furthermore, Steese 
does not set forth the legal basis for his conclusion 
that these statements constituted inadmissible hearsay. 
Therefore, we decline to consider this issue on appeal. 

We conclude that none of Steese's arguments on appeal 
has merit. Therefore, we affirm the judgment of the district 
court. 

SHEARING and MAUPIN, JJ., concur. 

ROSE, Justice, with whom SPRINGER, Chief Justice, 
joins, dissenting: 
A strong showing has been made by the defense indicating 
that the State withheld exculpatory evidence in violation 
of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 
L.Ed.2d 215 (1963). Because of the material nature of such 
evidence, I conclude that Steese's conviction should be 
reversed and that he be afforded a new trial. 

In Brady, the Supreme Court held that "the suppression by 
the prosecution of evidence favorable to an accused upon 
request violates due process where the evidence is material 

either to guilt or to punishment, irrespective of the good 
faith or bad faith of the prosecution." 373 U.S. at 87, 83 
S.Ct. 1194. Evidence is material "if there is a reasonable 
probability that, had the evidence been disclosed to the 
defense, the result of the proceeding would have been 
different." United States v. Bagley, 473 U.S. 667, 682, 
105 S.Ct. 3375, 87 L.Ed.2d 481 (1985). The Bagley Court 
further concluded that a defendant's due process rights 
could be violated even where the defendant did not request 
such evidence. 473 U.S. at 682, 105 S.Ct. 3375. Further, 
once a reviewing court has identified constitutional error 
pursuant to Bagley, a new trial is warranted without 
additional harmless error analysis. Kyles v. Whitley, 514 
U.S. 419, 434, 115 S.Ct. 1555, 1566, 131 L.Ed.2d 490 
(1995). 

During the days prior to trial, the State flew witness 
Richard Rock from his home in Pennsylvania to Las 
Vegas to confer about his relationship and telephone 
calls with Steese. After conferring with Rock, the deputy 
district attorneys sent him back to his *501 home to 
secure from the telephone company copies of his telephone 
records and return immediately with them to Las Vegas. 
This Rock did. 

The telephone records were important because Steese 
claimed that he was in Idaho when the murder occurred 
on the evening of June 3rd or early June 4th. Rock stated 
in his affidavit that he had telephone conversations with 
Steese, who was in Idaho at about that time. The deputies 
reviewed the telephone records, talked further with Rock, 
told him he was not needed as a witness, and that he 
should return home. While Rock spoke briefly on the 
telephone with Steese's defense counsel the night prior 
to his departure, Rock stated in his affidavit that he 
was pressured to avoid any communication with Steese's 
defense counsel. 

Both the prosecutor and Rock knew that the defense 
attorney wanted to speak with Rock. Pressuring an 
important witness to avoid communicating with defense 
counsel, where the State is seeking the death penalty, 
strikes me as unfair and "sharp" practice by the 
prosecutors. 

The State was obligated to disclose two items of 
information received from Rock. First, the telephone 
records indicate that two collect telephone calls were 
placed from Nampa, Idaho to Rock. One of the calls 
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was placed on June 3rd and the other call was placed on 
June 5th. While Rock stated in his affidavit supporting 
the defense motion for a new trial that he believed the 
first collect call he received from Steese in Idaho was 
on June 5th, he also stated that "I can say with a great 
degree of certainty that all of the collect calls which 
appear on my phone bills for May and June of 1992 
were made by Fred Steese, aka Fred Burke." (Emphasis 
added.) This provided strong evidence that Steese was in 
Idaho at the time of the murder as he claimed· however 

' ' 
the prosecutors sent the witness home without notifying 
the defense of these facts or the telephone records. The 
State had the clear obligation to produce the phone 
records for the defense because they were exculpatory and 
bolstered Steese's defense theory. Assuming Rock told the 
prosecutors that the collect telephone **336 calls were 
from Steese as he declares in his affidavit, the State also 
had an obligation to present this exculpatory statement to 
the defense. 

The second item of information the State did not disclose 
to the defense also came from Rock. This was Rock's 
statement that he did not recall Steese telling him that 
the victim had been stabbed one hundred times, and that 
he did not convey this information to the Las Vegas 
detectives. This was an important fact to the State because 
the detectives testified that Rock told them that he had 
heard this from Steese, and Steese could have only received 
this *502 information from the crime scene itself, because 
the number of stab wounds was never made public. 

The State made much of the fact that Steese knew the 
victim had been stabbed numerous times, although such 
information had never been made public. While testifying 
during trial, Detective Jackson stated that "I had learned 
that [Steese] had said that [the victim] had been stabbed 
over a hundred times." Information pertaining to Rock's 
complete refutation of this comment would have been 
extremely helpful to the defense in examining the detective 

End of Document 

and, if necessary, calling Rock to disavow hearing this 
from Steese and telling it to Detectives Jackson and 
Scroggin. In his affidavit, Rock specifically stated that 
he informed the prosecutors that he had never made this 
comment and they be9ame angry with him for so doing. 

While the deputy district attorneys generally refute the 
assertions that they did anything improper, they do 
not specifically deny the above stated facts about the 
telephone calls and the victim being stabbed one hundred 
times. Even if they were to refute these facts, the State had 
an obligation to inform the defense of any exculpatory 
infonnation received and, at the very least, this included 
the telephone records and Rock's recantation of ever 
conveying the "one-hundred stabs" information. 

I conclude that excluding such evidence from the trial 
made the jury verdict unreliable and uncertain as to what 
the result would have been had this information been 
produced, and I would reverse. See Kyles, 514 U.S. 419, 
434, 115 S.Ct. 1555, 1566, 131 L.Ed.2d 490 (1995). At the 
very least, I would remand this case for a full evidentiary 
hearing on the issues presented by the motion for a new 
trial. When critical facts are in dispute, issues should 
be decided by testimony given under oath and followed 
by cross-examination, not on affidavits. Rock's affidavit 
directly conflicted with some of the statements made by 
the deputy district attorneys and it is unclear whether 
Rock informed the deputies of all the facts stated in his 
affidavit. A remand for an evidentiary hearing would 
ensure that all important facts were disclosed and the 
district judge could assess the credibility of the witnesses 
and the strength of their factual assertions. Therefore, I 
must respectfully dissent. 

All Citations 
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Crawford v. State, 121 Nev. 744 {2005) 

Synopsis 

121 Nev. 744 
Supreme Court of Nevada. 

David Wayne CRAWFORD, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No. 40489. 

I 
Oct. 20, 2005. 

Background: Defendant was convicted by jury in the 
Eighth Judicial District Court, Clark County, Donald 
M. Mosley, J., of first-degree murder with use of deadly 
weapon. Defendant appealed. 

Holdings: The Supreme Court held that: 

[l] district court was required to instruct jury on substance 
of defendant's proposed "heat of passion" instruction, 
overruling Stroup v. State, 110 Nev. 525,874 P.2d 769, but 

[2] district court's error in refusing to instruct jury on 
substance of instruction was harmless. 

Affirmed. 

West Headnotes (12) 

[1] Burglary 
'®= Intent 

Burglary 
~ Breaking and entry 

Trial court's instruction to jury, that any 
person, who enters any house, room, 
apartment, other building, automobile or 
other vehicle with specific intent to commit 
assault, battery, or to kill is guilty of burglary, 
was not an abuse of discretion in murder 
prosecution; instruction correctly stated law 
and summarized statutory definition of 
burglary, state did not present "bedroom 
burglary theory" at trial, but instead argued, 

[2] 

[3] 

[4] 

as alleged in information, that defendant 
entered victim's residence with intent to 
assault, batter or kill her, and state never 
departed from its theory of case and did 
not pursue unnoticed theory of criminal 
culpability. West's NRSA 200.030, 205.060. 

4 Cases that cite this headnote 

Criminal Law 
~ Duty of judge in general 

Criminal Law 
I@,.,. Instructions 

A district court has broad discretion to settle 
jury instructions, and the Supreme Court 
reviews the district court's decision for an 
abuse of that discretion or judicial error. 

182 Cases that cite this headnote 

Criminal Law 
~ Discretion of Lower Court 

An abuse of discretion occurs if a district 
court's decision is arbitrary or capricious or if 
it exceeds the bounds of law or reason. 

52 Cases that cite this headnote 

Criminal Law 
~ Manner of arriving at verdict 

Jurors were not required to be unanimous 
on underlying felony of burglary before 
deliberating on felony-murder charge; 
although commission of underlying burglary 
was an essential element of offense of felony 
murder, there was no requirement that jurors 
consider that element first in deliberating on 
felony-murder charge, and jury was properly 
instructed that its verdict had to be unanimous 
as to charge of first-degree murder, but 
that unanimity was not required on whether 
that charge was established under theory of 
felony murder or under theory of willful, 
deliberate, and premeditated murder. West's 
NRSA 200.030. 

7 Cases that cite this headnote 
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[5] 

[6} 

[7] 

[8] 

Homicide 
~ Passion or provocation 

District court was required to instruct jury on 
substance of defendant's proposed "heat of 
passion" instruction, as theory of defense, in 
prosecution for first-degree murder with the 
use of a deadly weapon; overruling Stroup 

v. State, 110 Nev. 525, 874 P.2d 769. West's 
NRSA 200.030. 

36 Cases that cite this headnote 

Criminal Law 
~ Duty of judge in general 

Jurors should neither be expected to be 
legal experts nor make legal inferences with 
respect to the meaning of the law; rather, 
they should be provided with applicable legal 
principles by accurate, clear, and complete 
instructions specifically tailored to the facts 
and circumstances of the case. 

8 Cases that cite this headnote 

Criminal Law 
~ Grade or degree of offense 

Where a defense theory of voluntary 
manslaughter is properly at issue in a 
homicide case, a district court should 
provide upon request accurate and complete 
instructions setting forth state's burden to 
prove the absence of heat of passion upon 
sufficient provocation unless that principle of 
law is fully, accurately, and expressly stated in 
the other instructions. 

6 Cases that cite this headnote 

Criminal Law 
z;w,, Grade or degree of offense 

When some evidence in a murder 
prosecution implicates the crime of voluntary 
manslaughter, no matter how weak or 
incredible that evidence may be, defendant 

is entitled upon request to an instruction 
specifically advising jury that the burden is 
on state to prove that defendant did not act 

[9] 

in the heat of passion with the requisite legal 
provocation. 

7 Cases that cite this headnote 

Criminal Law 
~ Grade or degree of offense;included 

offenses;punishment 

District court's error in refusing to instruct 
jury on substance of defendant's proposed 
"heat of passion" instruction was harmless, in 
prosecution for first-degree murder with the 
use of a deadly weapon; instructions provided 
to jury correctly advised jury that to find 
willful, deliberate, premeditated murder, jury 
must also necessarily find that state proved 
beyond reasonable doubt that defendant 
killed victim with malice aforethought, and 
evidence overwhelmingly established absence 
of legal provocation necessary to voluntary 
manslaughter, and thus,jury's verdict was not 
attributable to error. West's NRSA 200.030. 

29 Cases that cite this headnote 

[10] Homicide 
:@,;,, Passion or provocation 

Homicide 
:@,;,, Diminished capacity 

Defendant was not entitled to instructions 
providing guidance to jury on how to 
consider evidence he presented respecting 
his diminished capacity, in prosecution 
for first-degree murder with the use of 
a deadly weapon; technical defense of 
diminished capacity was not available 
in state, and defendant's proposed 
instructions, including additional heat-of
passion instructions relating to jury's 
consideration of defendant's mental or 
physical frailties, were erroneous statements 
of state law. West's NRSA 200.030; West's 
NRSA 200.050 (2004). 

7 Cases that cite this headnote 

[11] Homicide 
~ Personal relations of parties 

WESTlAW © 20i7 Thomson Reuters. No claim to original U.S. Government Works. 2 
P-252



Crawford v. State, 121 Nev. 744 {2005} 
Tff P.3d 582 ·-------------------------

District court did not abuse its discretion 
in curtailing · defendant's cross-examination 
of witness whom victim visited on night of 
murder, in prosecution for first-degree murder 
with the use of a deadly weapon; state offered 
witness's testimony merely to establish time 
that defendant arrived at victim's home, a fact 
that defendant did not dispute, and even if 
defendant had been allowed to inquire into 
whether witness and victim were romantically 
involved, evidence of a relationship would not 
have affected jury's perception of witness's 
testimony. 

Cases that cite this headnote 

[121 Criminal Law 
~ Cross-examination and impeachment 

District court has discretion to limit the scope 
of cross-examination, provided sufficient 
cross-examination has been permitted to 
satisfy the Sixth Amendment. U.S.C.A. 
Const.Amend. 6. 

Cases that cite this headnote 

Attorneys and Law Firms 

**583 Philip J. Kohn, Public Defender, and Scott 
L. Coffee, Deputy Public Defender, Clark County, for 
Appellant. 

Brian Sandoval, Attorney General, Carson City; David J. 
Roger, District Attorney, James Tufteland, Chief Deputy 
District Attorney, and George W. McFetridge Jr., Deputy 
District Attorney, Clark County, for Respondent. 

Before the Court En Banc. 

*746 OPINION ON REHEARING1 

On September 3, 2004, a panel of this court issued 
an opinion reversing and remanding this matter for 
further proceedings. Thereafter, the court entered 
an order withdrawing that opinion and directing 
appellant Crawford to respond to the State's petition 
for rehearing. On July 5, 2005, this court entered 

an order granting the State's petition for rehearing 

and submitting the appeal to the En Banc Court for 
decision. We now issue this opinion in place of the 
withdrawn opinion of September 3, 2004. 

PERCURIAM. 

The district court convicted appellant David Wayne 
Crawford, upon a jury verdict, of the first-degree murder 
of Gloria Dugan with the use of a deadly weapon. In 
this appeal from his conviction, Crawford argues that 
the district court erred by: (1) instructing the jury on a 
theory of criminal culpability **584 that the State had 
not alleged in the amended information; (2) refusing to 
instruct the jurors that they had to unanimously agree 
that Crawford committed burglary before considering 
the State's felony-murder theory; (3) refusing to give the 
defendant's proposed jury instructions on heat of passion 
and diminished capacity; and (4) curtailing his cross
examination of a witness. 

We reject all of Crawford's contentions but one. In 
resolving Crawford's contention respecting his proposed 
jury instruction on heat of passion, we have revisited 
our prior decisions addressing a criminal defendant's 
entitlement to instructions advising the jury of the 
significance of the defendant's theory of defense. We now 

retreat from our holding in Stroup v. State 2 and overrule 
that decision to the extent that it permits the district court 
to reject a criminal defendant's proposed jury instructions 
specifically advising the jury of the significance of the 
defense theory of the case. We further conclude, however, 
that under the facts and circumstances of this case 
any error respecting the jury instruction at issue was 
harmless beyond a reasonable doubt. Accordingly, we 
affirm Crawford's conviction. 

2 110 Nev. 525, 874 P.2d 769 (1994). 

*747 FACTS 

The v1ct1m, Gloria Dugan, dated Crawford for 
approximately seven months while she resided in the Las 
Vegas residence of her fiance, a serviceman who was 
stationed in Korea at the time. Crawford believed that 
Dugan was going to end the engagement and at one 
point contacted Dugan's fiance and informed him that 
Dugan planned on ending their engagement and marrying 
Crawford instead. 

© 2017 Thomson Reuters. No claim to original U.S. Govemment Works. 3 
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Throughout the weekend prior to the murder, however, 
Dugan avoided Crawford. On Sunday night, March 
24, 1997, Dugan visited a friend, Michael Lemon, 

at his apartment where they watched a movie. 
Telephone records indicated that Crawford placed several 
unanswered calls to Dugan's residence that evening. 
Crawford was upset and believed that Dugan was 
avoiding him because she was involved with another man. 
Around 10:25 p.m., on Sunday night, Crawford went to 
Dugan's residence to discuss their relationship. According 
to Crawford, he took his gun to scare Dugan into telling 

the truth. 

Dugan had returned home by the time Crawford arrived. 
.She let Crawford into the house, and eventually their 
conversation became heated. Crawford confronted her 
about whether she was dating another man. Dugan denied 
seeing anyone else, but Crawford did not believe her. He 
claimed he displayed his gun without pointing it at her, 
hoping that it would make her take him seriously. When 
Dugan smirked in response, Crawford became enraged 

and shot Dugan numerous times, killing her in what he 
described as the "heat of the moment." Afterward in a 
hysterical state, he called a friend and told her that he had 
killed Dugan because she was lying to him. Subsequently, 
Crawford unsuccessfully attempted suicide by slitting his 
wrists. 

The State arrested Crawford and eventually charged him 
by way of an amended information with first-degree 
murder with the use of a deadly weapon. The information 
alleged two alternative theories of first-degree murder: 
(1) that Crawford committed a willful, deliberate, and 
premeditated murder, as defined in NRS 200.030(1) 
(a); and (2) that under NRS 200.030(1)(b), Crawford 
committed felony murder by killing Dugan during the 
perpetration or attempted perpetration of a burglary that 
occurred when Crawford entered Dugan's residence with 
the intent to assault, batter, or kill Dugan. 

The jury found Crawford guilty of first-degree murder 
with the use of a deadly weapon. Following the penalty 
phase of the trial, and in accord with the jury's sentencing 
verdict, the district court sentenced Crawford to serve two 
consecutive terms oflife in the Nevada State Prison with 

the possibility of parole. Crawford will *748 be eligible 
for parole after he serves a minimum of 40 years. This 

appeal followed. 

DISCUSSION 

The "bedroom" burglary instruction 

[1] Crawford contends that the district court erred in 
instructing the jury that "[a]ny **585 person, who by day 
or night, enters any house, room, apartment, tenement, 
shop, warehouse, store, other building, automobile 
or other vehicle with the specific intent to commit 
assault and/or battery and/or to kill is guilty of 
burglary." (Emphasis added.) Specifically, Crawford 
asserts, this instruction violated his right to due process 
because it permitted the jury to convict him based upon 
a theory of felony murder that was not alleged in the 
amended information and of which he had no prior notice, 
i.e., that he committed burglary after he entered the house 
and when he stepped across the threshold of Dugan's 
bedroom. 

[2] [3] The district court has broad discretion to settle 
jury instructions, and this court reviews the district court's 

decision for an abuse of that discretion or judicial error. 3 

"An abuse of discretion occurs if the district court's 
decision is arbitrary or capricious or if it exceeds the 

bounds of law or reason." 4 We perceive no abuse of 
discretion or judicial error. The instruction correctly 
stated the law and summarized the statutory definition of 

burglary. 5 Furthermore, at trial, the State did not present 
a "bedroom burglary theory," but instead argued, as 
alleged in the information, that Crawford entered Dugan's 
residence with the intent to assault, batter or kill her. 
The State never departed from its theory of the case; nor 
did it pursue an unnoticed theory of criminal culpability. 
Crawford's contention is without merit. 

3 

4 

5 

Jackson v. State, 117 Nev. 116, 120, 17 P.3d 998, 1000 

(2001). 

Id. 

See NRS 205.060(1) (providing that "[a] person who, 
by day or night, enters any house, room, apartment ... 
or other building ... with the intent to commit ... 
assault or battery on any person or any felony, is 
guilty of burglary"). 

The proposed unanimity instruction re: burglary 

4 
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[4] Crawford argues that the district court erred in 8 
refusing his proposed jury instruction stating: "You must 

We further note that to the extent the proposed 
instruction could be read to require the jury to 
unanimously agree on a single theory of burglary, 
i.e., whether Crawford entered the residence with 
the specific intent to kill, or to commit assault, 
or to commit battery, the instruction would not 
comport with our holdings adopting the United 
States Supreme Court's rationale in Schad v. Arizona, 
501 U.S. 624, 111 S.Ct. 2491, 115 L.Ed.2d 555 (1991) 
(plurality opinion). See, e.g., Tabish v. State, 119 
Nev. 293, 313, 72 P.3d 584, 597 (2003). Schad held 
that "[p]lainly there is no general requirement that 
the jury reach agreement on the preliminary factual 
issues which underlie the verdict." 501 U.S. at 632, 
111 S.Ct. 2491 (quotingMcKoy v. North Carolina, 494 
U.S. 433,449, 110 S.Ct. 1227, 108 L.Ed.2d 369 (1990) 
(Blackmun, J., concurring)). 

be unanimous on the burglary allegation before any of you 
may consider the charge of *749 Felony Murder." Citing 

to Apprendi v. New Jersey, 6 Crawford argues that the 
jurors should have been required to unanimously agree on 
the underlying felony of burglary before they deliberated 
on the felony-murder charge. We disagree. 

6 530 U.S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000). 

First, although the commission of the underlying burglary 
is an essential element of the offense of felony murder, 
there is no requirement that any of the jurors must 
consider that element first in deliberating on a felony-

murder charge. 7 The district court properly instructed the 
jury on the elements of felony murder as follows: 

7 See NRS 200.030(l)(b). 

There are certain kinds of Murder in the First 
Degree which carry with them conclusive evidence of 
premeditation, deliberation and malice aforethought. 
One of these classes of First Degree Murder is a 
killing committed in the perpetration or attempted 
perpetration of Burglary. Therefore, a killing which 

is committed in the perpetration or attempted 
perpetration of a Burglary is deemed to be Murder in 
the First Degree, whether the killing was intentional or 
unintentional or accidental. This is called the Felony
Murder Rule. 

This Felony-Murder rule may be applied to this case 
even though the Defendant has not been charged with 
the crime of Burglary. 

The specific intent to perpetrate or attempt to 
perpetrate Burglary must be proven beyond a 
reasonable doubt. 

As noted, the jury was also properly instructed respecting 
the charge of burglary and the other alleged underlying 
crimes of assault and battery. Thus, the jury was clearly 
and correctly instructed that Crawford could not be found 
guilty of felony murder unless he committed the killing 

during the perpetration of a burglary. 8 To the extent 
**586 that Crawford may contend otherwise, we reject 

that contention. 

Second, we also reject Crawford's contention that 
Apprendi calls into question this court's prior holdings 
concluding that jury unanimity *750 on a single theory 

of the crime is not required. 9 Where the State proceeds 
on alternative theories of first-degree felony murder 
and willful, deliberate, and premeditated first-degree 
murder, we have consistently held that the jury need not 

unanimously agree on a single theory of the murder. lO In 
Apprendi, the Supreme Court held that facts in support of 
a sentencing enhancement, other than a prior conviction, 
must be determined by the jury beyond a reasonable 

doubt. 11 Apprendi does not undermine the rationale of 
our holdings respecting jury unanimity on alternative 
theories of murder and provides no support for revisiting 
our reasoning on that issue. 

9 

10 

11 

Tabish, 119 Nev. at 313, 72 P.3d at 597; Moore v. 

State, 116 Nev. 302, 304, 997 P.2d 793, 794 (2000); 
Walker v. State, 113 Nev. 853,870,944 P.2d 762, 773 
(1997). 

Moore, 116 Nev. at 304,997 P.2d at 794; Walker, 113 
Nev. at 870, 944 P.2d at 773. 

530 U.S. at 490, 120 S.Ct. 2348. 

Under our prior holdings, the jury was properly instructed 
in this case that its verdict had to be unanimous as to 
the charge of first-degree murder, but that unanimity was 

not required on whether that charge was established under 
a theory of felony murder or under a theory of willful, 
deliberate, and premeditated murder. It follows, therefore, 
that Crawford's proposed instruction requiring all of the 
jurors to be unanimous on the burglary allegation before 
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any of the jurors could consider the charge of felony 
murder is legally erroneous. Any jurors who found beyond 
a reasonable doubt that Crawford committed a willful, 
deliberate, and premeditated murder were under no legal 
obligation to consider the felony-murder theory at all, let 
alone the element of burglary at issue under that theory. 

The proposed "heat-of-passion" instruction 

[5] Crawford argues that the district court committed 
reversible error by refusing to give his proposed jury 
instruction K. The instruction read: 

If after consideration of all the 
evidence you have a reasonable 
doubt as to whether or not the 
defendant acted in a heat of 
passion, you must return a verdict 
of voluntary manslaughter. This is 
because the state has the burden of 
proving beyond a reasonable doubt 
that the defendant did not act in the 
heat of passion. 

The district court rejected the proposed instruction on 
the grolmd that it was substantially covered by the other 
instructions. As discussed *751 below, we conclude 
that the district court erred in refusing to provide an 
instruction incorporating the substance of Crawford's 
proposed language. Nevertheless, we also conclude that 
under the facts and circumstances of this case the error 
was harmless beyond a reasonable doubt. 

This court has consistently held that "the defense has 
the right to have the jury instructed on its theory of the 
case as disclosed by the evidence, no matter how weak 

or incredible that evidence may be." 12 The jury in this 
case was not specifically or expressly instructed that the 
State had the burden to prove beyond a reasonable doubt 
that Crawford did not act in the heat of passion and upon 
the provocation required by law. The jury was instructed 
generally that the State had the "burden of proving 
beyond a reasonable doubt every material element of the 
crime charged," and that if it "was not satisfied beyond a 
reasonable doubt" that Crawford committed first-degree 
murder, it could find him guilty of any lesser **587 
included offense, including voluntary manslaughter if the 
evidence was "sufficient to establish his guilt of such 
lesser offense beyond a reasonable doubt." Additionally, 

as the State emphasizes, the jury was instructed: "If 

.1'J<> ·.c, 

you are convinced beyond a reasonable doubt that an 
unlawful killing has been committed by the defendant, 
but you have a reasonable doubt whether such killing was 
murder or manslaughter, you must give the defendant the 
benefit of that doubt and return a verdict of Voluntary 
Manslaughter." Citing to Stroup v. State, the State argues 

that no additional instructions were required. 13 

12 

13 

Vallery v. State, 118 Nev. 357,372, 46P.3d 66, 76-77 
(2002) (internal quotation marks omitted). 

110 Nev. 525, 874 P.2d 769 (1994). 

The language in the proposed instruction defining the 
State's burden is a correct, albeit in our view incomplete, 
statement of the law. The United States Supreme Court 
held in Mullaney v. Wilbur that "the Due Process Clause 
requires the prosecution to prove beyond a reasonable 
doubt the absence of the heat of passion on sudden 
provocation when the issue is properly presented in a 

homicide case." 14 This court has followed the Mullaney 

doctrine and has held, with respect to a theory of self
defense, that instructions imposing a burden of proof 
upon a defendant to negate an element of a charged 

15 offense are improper. 

14 

15 

421 U.S. 684, 704, 95 S.Ct. 1881, 44 L.Ed.2d 508 
(1975). 

See St. Pierre v. State, 96 Nev. 887, 890-91, 620 P.2d 
1240, 1241-42 (1980); Kelso v. State, 95 Nev. 37, 41, 
588 P.2d 1035, 1038 (1979); see also Runion v. State, 

I16Nev. 1041, 1052, 13 P.3d 52, 59 (2000). 

We conclude as a threshold matter that no such burden 
was imposed in this case, and Crawford's proposed 
instruction was not *752 specifically required by 
Mullaiiey. In this, we note that the district court correctly 
instructed the jury that: (1) murder is "the unlawful killing 
of a human being with malice aforethought, whether 
express or implied"; (2) "malice aforethought" is "the 
intentional doing of a wrongful act without legal cause 
or excuse or what the law considers adequate provocation 

" ( emphasis added); (3) the provocation necessary for 
voluntary manslaughter consists of either "a serious and 
highly provoking injury inflicted upon the person killing, 
sufficient to excite an irresistible passion in a reasonable 
person, or an attempt by the person killed to commit 
a serious personal injury on the person killing"; (4) the 
defendant is "presumed innocent until the contrary is 
proved"; and (5) the State has "the burden of proving 

6 
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beyond a reasonable doubt every material element of the 
crime charged and that the Defendant is the person who 
committed the offense." 

Under these instructions, in order to find Crawford 
guilty of first-degree willful, deliberate, and premeditated 
murder, the jury necessarily had to find that the State 
proved beyond a reasonable doubt that Crawford killed 
Dugan with malice aforethought, that is, without "what 
the law considers adequate provocation." As the Ninth 
Circuit Court of Appeals concluded in Dunckhurst v. 
Deeds under strikingly similar circumstances, "Mullaney's 
admonition that the State bears the burden of proving 
the absence of provocation, where lack of adequate 
provocation is an element of the crime charged, was 

satisfied." 16 

16 859 F.2d 110, 113 (9th Cir.1988). 

As the discussion above illustrates, the instructions 
actually provided to the jury in this case did generally and 
technically encompass Crawford's proposed instruction. 
Therefore, the State quite legitimately argues that under 
this court's holding in Stroup, the district court did not 
err in rejecting Crawford's requested instruction on the 
ground that it was covered by the other instructions 
provided. We are of the view, however, that the majority 
holding in Stroup places undue limitations on a criminal 
defendant's ability to have the jury specifically instructed 
on the significance of the defendant's theory of the defense. 
Therefore, we have reconsidered our holding in Stroup 
and now expressly overrule it. 

In Stroup, a majority of this court held that a defendant 
was not entitled to a specific instruction that informed the 
jurors that they should acquit the defendant if they found 

the **588 killing was justifiable. 17 The majority opinion 
concluded that the instruction proposed by the defense 
was unnecessary because other instructions provided to 
the jury sufficiently informed the jury of the defendant's 
theory of the case. The other instructions provided a 
general, technical definition of justifiable homicide, but 
did not specifically *753 advise the jury that a finding of 

justifiable homicide gave rise to a duty to acquit. 18 

17 

18 

110 Nev. at 528-29, 874 P.2d at 771. 

Id 

The dissenting opinion in Stroup, however, concluded 
that the defendant had been deprived of a fair trial 
because none of the jury instructions actually informed 
the jurors of the significance of the defense theory of 
the case, namely, that a finding of justifiable homicide 

gave rise to a duty to acquit. 19 In Carter v. State, 20 

an opinion that is being issued concurrently with this 
opinion, we have observed that this court's jurisprudence 
has increasingly embraced the view advocated by the 
dissent in Stroup, i.e., that district courts, upon request, 
must include "significance" instructions in support of the 
defense theory of the case. In our view, the majority 
opinion in Stroup cannot be read in harmony with a 
significant line of authority holding that jurors should 
receive a full explanation of the defense theory of the case. 

19 

20 

Id. at 529-30, 874 P.2d at 772 (Springer, J., 
dissenting). 

121 Nev. 759, -, 121 P.3d 592, 2005 WL 2666002 

(Adv.Op. No. 75, October 20, 2005). 

More specifically, this court has consistently recognized 
that specific jury instructions that remind jurors that they 
may not convict the defendant if proof of a particular 

element is lacking should be given upon request. 21 This 
court has also recognized that "[a] positive instruction as 
to the elements of the crime does not justify refusing a 
properly worded negatively phrased 'position' or 'theory' 

instruction." 22 In Runion v. State, for example, this court 
approved a jury instruction stating in part: 

21 See, e.g., Brooks v. State, 103 Nev. 611, 747 P.2d 893 
(1987); Margetts v. State, 107 Nev. 616, 818 P.2d 392 
(1991). 

22 Brooks, 103 Nev. at 614, 747 P.2d at 895. 

23 

If evidence of self-defense is present, the State must 
prove beyond a reasonable doubt that the defendant 
did not act in self-defense. If you find that the State 
has failed to prove beyond a reasonable doubt that the 
defendant did not act in self-defense, you must find the 

defendant not guilty. 23 

116 Nev. at 1052, 13 P.3d at 59. 

[6] As noted, with respect to the State's alternative theory 

of willful, deliberate, premeditated murder, the jurors in 
the instant case were generally instructed that the State 
had the burden of proving that Crawford killed Dugan 
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with malice aforethought, i.e., without the requisite legal 
provocation. Although this instruction was technically 
correct, the jurors were not expressly instructed that, in 
considering the charge of willful, deliberate, premeditated 
murder, the burden was on the State to prove beyond 
a reasonable doubt that Crawford did not act in the 
heat of passion induced by the requisite *754 legal 

provocation. 24 Even though this principle of law could 
be inferred from the general instructions, this court has 
held that the district court may not refuse a proposed 
instruction on the ground that the legal principle it 

provides may be inferred from other instructions. 25 

Jurors should neither be expected to be legal experts nor 
make legal inferences with respect to the meaning of the 
law; rather, they should be provided with applicable legal 
principles by accurate, clear, and complete instructions 
specifically tailored to the facts and circumstances of the 

case. 26 

24 

26 

See generally Dunck!iurst v. Deeds, 859 F.2d 110 (9th 
Cir.1988) (construing Nevada law and concluding 
that to obtain a first-degree murder conviction 
the State had to prove the absence of adequate 
provocation beyond a reasonable doubt). 

See Margette~, 107Nev. at 620,818 P.2d at 395. 

Runion, 116 Nev. at 1051, 13 P.3d at 59 ("The district 
courts should tailor instructions to the facts and· 
circumstances of a case, rather than simply relying on 
'stock' instructions."); Culverson v. State, 106 Nev. 
484, 488, 797 P.2d 238, 240 (1990) ("A juror should 
not be expected to be a legal expert."). 

**589 [7] [8] We therefore overrule Stroup and hold 
that where a defense theory of voluntary manslaughter is 
properly at issue in a homicide case, a district court should 
provide upon request accurate and complete instructions 
setting forth the State's burden to prove the absence 
of heat of passion upon sufficient provocation unless 
that principle of law is fully, accurately, and expressly 
stated in the other instructions. When some evidence in 
a murder prosecution implicates the crime of voluntary 
manslaughter, no matter how weak or incredible that 
evidence may be, the defendant is entitled upon request 
to an instruction specifically advising the jury that the 
burden is on the State to prove that the defendant did 
not act in the heat of passion with the requisite legal 
provocation. 

Incomplete aspects of the proposed instruction 

We emphasize, however, that we do not hold that 
Crawford was entitled to the verbatim "heat of passion" 
instruction he requested. As we explain with particularity 
in Carter, the conclusion that district courts must provide 
instructions upon request incorporating the significance 
of a defendant's theory of the defense does not mean 

that the defendant is entitled to instructions that are 

misleading, inaccurate, or duplicitous. 27 Rather, where 
a defendant's proposed instruction is poorly drafted, 
but nonetheless proposes a defense theory of the case 
instruction that should be given, the State may request 
additional, clarifying language more fully explicating the 
principles of law applicable to the jury's deliberations. 
And in the final analysis, the district court is ultimately 
responsible for not *755 only assuring that the substance 
of the defendant's requested instruction is provided to the 
jury, but that the jury is otherwise fully and correctly 

instructed. In this, the district court may either assist 
the parties in crafting the required instructions or may 

complete the instructions sua sponte. 28 By way of 
example, we note that Crawford's proposed " heat of 
passion" instruction invited further refinement by the 
State and the district court in at least two significant 
respects. 

27 

28 

121 Nev. at--, 121 P.3d at 597. 

Id. 

First, Crawford's proposed language referred only to 
"heat of passion" and contained no language defining 
the State's burden to prove the absence of provocation 
involved in the crime of voluntary manslaughter. The 
State should have sought and the district court should 
have completed the requested instruction with additional, 
clarifying language explaining that the Stat~ has the 
burden of proving beyond a reasonable doubt that the 
defendant did not act in the heat of passion caused by the 

requisite legal provocation. 29 

29 We note that in defining the element of"deliberation" 
necessary to the crime of willful, deliberate, 
premeditated murder, the jury was correctly 
instructed that a deliberate determination "must not 
be formed in passion," and a "mere unconsidered 
and rash impulse is not deliberate, even though it 
includes the intent to kill." Without the clarifying 
language, Crawford's proposed instruction on heat 
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of passion did not adequately distinguish between a 
"determination formed in passion" that could negate 
the element of deliberation necessary to a finding of 

willful, deliberate, premeditated murder and the "heat 
of passion upon sufficient legal provocation" that is 

necessary to the crime of voluntary manslaughter. A 
jury finding that the killing occurred as the result 

of a "mere unconsidered and rash impulse" might 
have resulted in a verdict of second-degree murder. 
However, a finding that the State failed to prove 
the absence of heat of passion "upon sufficient legal 
provocation" could have resulted in a verdict of 

voluntary manslaughter. 

Second, Crawford's proposed "heat of passion" 
instruction did not adequately define the jury's obligations 
under the two alternative theories of first-degree murder 
alleged by the State. As we noted above, the jury was 
correctly instructed that as long as all of the jurors were 
unanimous in finding that Crawford committed first
degree murder, jury unanimity was not required as to 
whether that charge was established under a theory of 
willful, deliberate, premeditated murder or a theory of 
felony murder. As we also noted above, with respect to the 
theory of felony murder, the jury was correctly instructed 
that a "killing which is committed in the perpetration 
of a Burglary is deemed to be Murder in the First 
Degree, whether the **590 killing was intentional or 
unintentional or accidental." 

Thus, Crawford's proposed "heat of passion" instruction 
had relevance only to the State's theory of willful, 
deliberate, and premeditated first-degree murder and 
provided no explanation of the jury's obligations with 
respect to the State's alternative theory of *756 first
degree felony murder. In order to accurately and fully 
complement the proposed instruction, the State should 
have requested and the district court should have included 
language distinguishing the jury's obligations under these 
separate theories. More specifically, the State's burden 
with respect to the element of malice aforethought had 
no application to any juror's deliberations respecting 
the felony-murder theory. Similarly, a juror's obligation 
to assess whether the State had met its burden of 
proof respecting the absence of heat of passion and 
legal provocation only arose if that juror found it 
necessary to consider whether Crawford committed a 
willful, deliberate, premeditated murder. Without such 

clarifying language, the proposed instruction was not 
only inaccurate, but could have potentially confused 
and misled any jurors who might have found Crawford 

guilty of felony murder into unnecessarily deliberating 
on issues relating to the State's burden regarding malice 
aforethought, heat of passion and provocation. 

Harmless error 
[9] Despite our conclusion that the district court erred in 

refusing to instruct the jury on the substance of Crawford's 
proposed "heat of passion" instruction, we are convinced 
beyond a reasonable doubt that the jury's verdict was not 
attributable to the error and that the error was harmless 

under the facts and circumstances of this case. 30 

30 See Sullivan v. Louisiana, 508 U.S. 275,279, 113 S.Ct. 

2078, 124 L.Ed.2d 182 (1993) (holding that under 
Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 
L.Ed.2d 705 (1967), an appellate court may find some 
errors in instructions harmless where it is clear beyond 
a reasonable doubt that the guilty verdict actually 
rendered in the case was "surely unattributable to the 
error"). 

First, as our analysis above explains, the instructions 
that were actually provided to the jury correctly
albeit very generally-advised the jury that to find a 
willful, deliberate, premeditated murder, the jury must 
also necessarily find that the State proved beyond a 
reasonable doubt that Crawford killed Dugan with 
malice aforethought, i.e., without "what the law considers 
adequate provocation." 

Second, in our view the evidence presented in this 
case overwhelmingly established the absence of the 
legal provocation necessary to voluntary manslaughter. 
Specifically, the evidence established that Crawford made 
a considered decision to confront Dugan at her residence 
with a firearm. He claimed that the sudden provocation 
occurred when he displayed the weapon, and Dugan 
smirked in response. According to Crawford, Dugan's 
smirk caused him to become enraged, and he killed her in 
the "heat of the moment." The requisite legal provocation 
consists of a serious and highly provoking injury sufficient 
to excite an irresistible passion in a reasonable person or 
an attempt by the victim to inflict a *757 serious personal 
injury on the defendant. Under these facts, we conclude 
that no reasonable jury could have found that the State 
failed to prove beyond a reasonable doubt that Crawford 

did not act in the heat of passion caused by the requisite 
legal provocation. 
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Diminished capacity 

[10] Crawford also argues that the district court erred in 
refusing instructions he requested implicating evidence of 

his diminished capacity, including that he: (1) attempted 
to commit suicide after shooting Dugan, as well as on 
several previous occasions; (2) did not remember much 
after firing the first shot; (3) had been on medication for 

depression at the time of the murder; and (4) was admitted 
to a hospital for psychiatric care immediately after the 

shooting. In support of this contention, Crawford cites to 
language in Finger v. State: 

31 

Evidence that does not rise to 

the level of legal insanity may, of 
course, be considered in evaluating 
whether or not the prosecution 
has proven each element of an 

offense beyond a reasonable doubt, 
for example **591 in determining 
whether a killing is first- or second

degree murder or manslaughter or 
some other argument regarding 

diminished capacity. 31 

117 Nev. 548, 577, 27 P.3d 66, 85 (2001). 

Based on this language, he argues that he was entitled 
to instructions providing guidance to the jury on how 

to consider the evidence he presented respecting his 
diminished capacity. We reject Crawford's contention. 

The two rejected instructions specifically referring to 

"diminished capacity" would have essentially instructed 
the jury that it could consider the "diminished 

capacity of the defendant" in reaching its decision. 

Nevada law recognizes the M'Naghten standard and 

the technical defense of diminished capacity is not 

available in Nevada. 32 In addition, NRS 200.050 requires 
provocation "sufficient to excite an irresistible passion in 
a reasonable person." Crawford's proposed instructions, 
including the additional heat-of-passion instructions 

relating to the jury's consideration of Crawford's mental 

or physical frailties, were erroneous statements of 

Nevadalaw. 33 Moreover, theproposedinstruction *758 
provided no guidance whatsoever on how the jury might 
properly consider evidence that did not rise to the level of 
legal insanity in evaluating whether the State had proven 
its case beyond a reasonable doubt. 

32 

33 

See id. at 576, 27 P.3d at 84-85; Miller v. State, 

112 Nev. 168, 911 P.2d 1183 (1996) (discussing the 
diminished capacity defense). 

See, e.g., Ricci v. State, 91 Nev. 373, 383 n. 10, 536 
P.2d 79, 84 n. 10 (1975); see also People v. Steele, 
27 Cal.4th 1230, 120 Cal.Rptr.2d 432, 47 P.3d 225, 
241 (2002) (rejecting the contention that the jury was 
required to consider the defendant's particular mental 
disorders and frailties on the ground that such a 
requirement would "resurrect the abolished defense 
of diminished capacity in the guise of an expanded 
form of heat of passion manslaughter"). 

The cross-examination of Michael Lemon 

[11] Finally, Crawford argues that the district court 

committed reversible error by curtailing his cross

examination of Michael Lemon, the man whom Dugan 
visited on the night of the murder. Crawford contends 

that he had the right to inquire whether Lemon was 

romantically involved with Dugan in order to expose 
his potential bias. Additionally, Crawford contends that 
Lemon's testimony about his relationship with Dugan was 
critical to the defense because it would have supported 
Crawford's heat-of-passion defense by giving credence to 

his belief that Dugan was involved with a third man. 

[12] The district court has discretion to limit the 

scope of cross-examination, provided "sufficient cross
examination has been permitted to satisfy the sixth 

amendment." 34 We have recognized that the district 
court's discretion to curtail cross-examination is more 
limited if the purpose of cross-examination is to expose 

b. 35 I th . " ias. n ose mstances, counsel must be permitted 

to elicit any facts which might color a witness's 

testimony." 36 

34 

35 

36 

Crew v. State, 100 Nev. 38, 45, 675 P.2d 986, 990 
(1984); see also U.S. Const. amend. VI. 

Crew, 100 Nev. at 45, 675 P.2d at 991. 

Id. 

In this case, we conclude that the district court did not 

abuse its discretion in curtailing the cross-examination 
of Lemon. Lemon testified that Dugan left his house 
shortly before 10 p.m.; she called him when she got 
home; and while they were talking on the telephone, 
the doorbell rang, and Dugan ended the conversation. 

U.S, Government VVorks. 10 
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The State offered Lemon's testimony merely to establish 
the time that Crawford arrived at Dugan's home, a fact 
that Crawford did not dispute. Even if Crawford had 
been allowed to inquire into whether Lemon and Dugan 
were romantically involved, evidence of a relationship 
between Lemon and Dugan would not have affected 
the jury's perception of Lemon's testimony. Accordingly, 
we conclude that Crawford was not prejudiced by the 
district court's refusal to permit him to pursue on cross
examination a line of inquiry that went well beyond the 
scope of Lemon's testimony on direct examination. 

End of Document 

*759 CONCLUSION 

Based on the foregoing analysis, we conclude that 
Crawford has failed to demonstrate **592 reversible 
error. Accordingly, we affirm the judgment of conviction. 

All Citations 

121 Nev. 744, 121 P.3d 582 
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116Nev.1041 
Supreme Court of Nevada. 

Travis Earl RUNION, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No. 32441. 

I 
Dec. 4, 2000. 

Defendant was convicted in the Eighth Judicial District 
Court, Clark County, Joseph S. Pavlikowski, J., of first
degree murder with the use of a deadly weapon and 
attempted murder with the use of a deadly weapon, and 
he appealed. The Supreme Court held that: (1) defendant 
was entitled to argue both actual and apparent danger 
theories of self-defense; (2) trial court incorrectly used 
prior version of self-defense statute, as basis for self
defense instruction; (3) inclusion of superfluous language 
in instructions addressing factual scenarios of self-defense 
irrelevant to case created potential for jury confusion; 
(4) defendant's alleged statement to his girlfriend a 
few days after shooting that he fired in self-defense 
was not admissible as a prior consistent statement; but 
(5) prosecutor's closing argument that defendant's self
defense theory lacked corroboration, after successfully 
excluding girlfriend's corroborating testimony, together 
with defense counsel's inability to argue apparent danger 
theory, denied defendant a fair trial. 

Reversed and remanded. 

West Headnotes (17) 

I11 Criminal Law 

~ Liberal or strict construction;rule of 
lenity 

Criminal and penal statutes are to be strictly 
construed against the State. 

Cases that cite this headnote 

[21 Statutes 

[3] 

[41 

[5] 

[6] 

~ Purpose and intent;determination 
thereof 

Statutes 
€Pi· Superfluousness 

Where a statute is ambiguous, the Supreme 
Court must construe its provisions to give 
meaning to all of the language and should read 
each sentence, phrase, and word to render it 
meaningful within the context of the purpose 
of the legislation. 

Cases that cite this headnote 

Statutes 

F Intent 

Intent of the legislature is the controlling 
factor in statutory interpretation. 

Cases that cite this headnote 

Statutes 

~ Common or civil law 

There is a presumption that statutes are 
consistent with the common law. 

Cases that cite this headnote 

Homicide 
F Constitutional and statutory provisions 

Supreme Court would presume that 
Legislature approved of its interpretation 
of self-defense statute, allowing a right 
of self-defense whether the person killing 
is confronted with danger that is real 
or merely apparent, as being consistent 
with the common law, where Legislature 
amended statute but did not change 
provision's language subsequent to Court's 
interpretation. N.R.S. 200.160. 

6 Cases that cite this headnote 

Homicide 
F Nature and imminence of danger 

Homicide 
~ Apprehension of danger 
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[7] 

[8] 

[9] 

While defendant's testimony supported actual 
danger theory of self-defense, evidence that 
shooting victim and other occupants of vehicle 
were gang members, who made gang signs 
at defendant while carrying gun in engine 

compartment of vehicle, and former juror's 
claim that victim had lied on witness stand 
supported apparent danger theory of self
defense; thus, defendant was entitled to 
argue both theories, and absence of specific 
instruction or defense argument on apparent 
danger could have misled jury into concluding 
that defendant's actions were not justified, 
even if they found he mistakenly thought 

vehicle occupant had brandished a weapon. 
N.R.S. 200.120, 200.130, 200.160, 200.200. 

5 Cases that cite this headnote 

Criminal Law 
%""" Reading or quoting statutes 

Trial court incorrectly used prior version of 
self-defense statute, rather than the version 
in effect at the time of alleged first-degree 
murder and attempted murder, as basis for 
self-defense instruction. N.R.S. 200.160. 

1 Cases that cite this headnote 

Criminal Law 
'4""" Necessity of instructions 

Generally, the defense has the right to have 
the jury instructed on a theory of the case as 
disclosed by the evidence, no matter how weak 
or incredible that evidence may be. 

8 Cases that cite this headnote 

Criminal Law 
f"· Issues and theories of case 

District court may refuse a jury instruction 
on the defendant's theory of the case which is 
substantially covered by other instructions. 

12 Cases that cite this headnote 

[10] Homicide 

'"" Requisites and sufficiency in general 

Inclusion of superfluous language in 
instructions addressing factual scenarios of 
self-defense irrelevant to murder prosecution 
created potential for jury confusion. N.R.S. 
200.120, 200.130, 200.160, 200.200. 

2 Cases that cite this headnote 

[11] Homicide 
~· Necessity of instruction in general 

Because not all aspects of the self-defense 
statutes will be applicable in each case, 
district courts should cease merely quoting 

the applicable statutes when instructing a 
jury on self-defense. N.R.S. 200.120, 200.130, 
200.160, 200.200. 

8 Cases that cite this headnote 

[12] Witnesses 
~ Fonner statements corresponding with 

testimony 

Prior consistent statement is not hearsay if: (1) 
the declarant testifies at trial; (2) the declarant 
is subject to cross-examination concerning 
the statement; (3) the statement is consistent 
with the declarant's testimony at trial; and (4) 
the statement is offered to rebut an express 
or implied charge of recent fabrication or 
improper influence or motive. N.R.S. 51.035. 

3 Cases that cite this headnote 

[13] Witnesses 
~ Former statements corresponding with 

testimony 

To be admissible, prior consistent statement 
must have been made at a time when the 

declarant had no motive to fabricate. N.R.S. 
51.035. 

4 Cases that cite this headnote 

[14] Witnesses 
~ Former statements corresponding with 

testimony 

Defendant's alleged statement to his girlfriend 
a few days after the shooting that he fired 
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in self-defense was not admissible in murder 
prosecution as a prior consistent statement; 
although statement was materially consistent 
with defendant's trial testimony that he shot in 
self-defense, it was not made at a time when 
defendant had no motive to fabricate. N.R.S. 
51.035. 

4 Cases that cite this headnote 

[15] Criminal Law 
~~ Comments on failure to produce 

witnesses or evidence 

Allowing prosecutor to emphasize in closing 
arguments defendant's failure to present 
testimony of his girlfriend to corroborate self
defense theory, which failure resulted from 
district court's ruling on prosecutor's hearsay 
objection to girlfriend's testimony, resulted in 
an improper and prejudicial advantage to the 
State in murder prosecution. 

1 Cases that cite this headnote 

[16] Criminal Law 
sF Statements as to Facts, Comments, and 

Arguments 

Criminal conviction is not lightly overturned 
on the basis of a prosecutor's comments 
standing alone; however, if the issue of guilt or 
innocence is close, prosecutorial misconduct 
may be considered prejudicial. 

3 Cases that cite this headnote 

[17] Criminal Law 
,f}= Comments on failure to produce 

witnesses or evidence 

Prosecutor's comments during closing 
arguments that defendant's self
defense theory lacked corroboration, 
after successfully excluding corroborating 
testimony of defendant's girlfriend, together 

with inability of defense counsel to argue 
apparent danger to jury where a specific 

apparent danger instruction was requested 
and rejected, denied defendant a fair trial on 
murder and attempted murder charges. 

3 Cases that cite this headnote 

Attorneys and Law Firms 

**54 *1041 Philip J. Kohn, Special Public Defender, 
and Laurel A. Duffy, Mark B. Bailus, and Lee Elizabeth 
McMahon, Deputy Special Public Defenders, Clark 
County, for Appellant. 

Frankie Sue Del Papa, Attorney General, Carson City; 
Stewart L. Bell, District Attorney, Christopher J. Laurent, 
Chief Deputy District Attorney, and David T. Wall, 
Deputy District Attorney, Clark County, for Respondent. 

*1043 BEFORE THE COURT EN BANC. 

OPINION 

PERCURIAM: 

Appellant Travis Earl Runion was convicted of first
degree murder with the use of a deadly weapon and 
attempted murder with the use of a deadly weapon for 
shooting from the window of his vehicle into another 
vehicle, killing one passenger and wounding another. 
Runion now appeals on several grounds. For the reasons 
set forth below, we reverse his convictions for first-degree 
murder and attempted murder and remand this matter to 
the district court for a new trial. 

FACTS 

In October of 1996, Runion was driving his friend, Darla 

Spomer, to her mother's home when he became involved 
in an altercation with the occupants of a vehicle driven 
by Stephen Goldman near the intersection of Pecos Drive 
and Stewart A venue in Las Vegas. Runion fired a gun 
into the passenger side of Goldman's vehicle, killing Josh 
Pendergraft and wounding Moses Companioni. Witnesses 
to the shooting contacted police who, after interviewing 
witnesses and investigating the scene, arrested Runion for 
murder and attempted murder. 
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*1044 Runion's trial began in February of 1998; at which 
time conflicting evidence concerning the shooting was 
adduced. 

Companioni testified that Runion was the initial 
aggressor. He claimed that Runion pulled up alongside 

Goldman's vehicle and initiated an argument with 
Pendergraft. Companioni admitted that there was a gun 
in Goldman's vehicle, but insisted that it was under the 
hood at all times that day and was never in the passenger 
compartment. 

Goldman testified that Pendergraft had "flipped Runion 
off' and that a verbal argument ensued between the 
two at the intersection. Goldman further testified that he 

ducked when he heard shots coming from the direction of 
Runion's car. Goldman claimed that the .9 mm weapon, 
located in the vehicle's engine compartment, to which he 
later directed police, belonged to a friend, had been in 
the vehicle's engine compartment for some time, and was 
never in the passenger compartment that day. 

Shortly after Goldman's testimony, a juror informed the 
district court in chambers that he overheard Goldman 
telling Companioni during a recess that "I just lied my ass 
off in there." After being excused from jury service, the 
juror testified about what he had overheard. On recall, 
Goldman denied making the statement and called the 
juror a liar. 

Spomer testified that as she and Runion were driving in 
his car, Rlmion told her that a person, later identified as 
Pendergraft, had "flipped him off." Largely in response to 
leading questions posed by the prosecutor, Spomer stated 
that after an argument ensued at the intersection, she saw 
Runion pull out a gun, that she heard shots fired, and that 
she put her head down when the shooting started and, as 
a result, could not be sure whether any shots were fired 
from Goldman's vehicle. Spomer described the occupants 
of Goldman's car as "bald, white guys" who "looked like 
gang members" and who were swearing at Runion. 

**55 Several eyewitnesses testified that they "heard" 
gunshots or observed "flashes" coming from Runion's 
vehicle but did not observe any gunfire coming from 
Goldman's vehicle. However, one eyewitness testified that 
shots were fired from both vehicles and that she heard two 
different gunshots. 

WESTLAW © 2017 Thomson Reuters. No claim to 

Several police officers testified concerning their 
investigation, including the subsequent impounding of a 
loaded .9 mm gun wrapped in a black and white bandana 
found in the engine compartment of Goldman's car as well 
as a .38 caliber bullet projectile from the passenger side 
door of Goldman's car. The officers also found two bullet 
holes in Goldman's vehicle, only one of which was fresh. 
Runion's weapon was never recovered and no bullet holes 
were found in his vehicle. Ballistic tests concluded that 
cartridge casings and a bullet fragment impounded at the 
*1045 scene were not fired from the .9 mm weapon found 

in Goldman's vehicle. 

Runion's theory of the case was self-defense. He testified 
that Pendergraft was the initial aggressor. According to 
Runion, Pendergraft "flipped him off," and then, as their 
vehicles idled at a red light, Pendergraft yelled, cussed, and 
made gang signs at Runion. Runion testified that he was 
afraid for their safety, that he thought Pendergraft was 
going to shoot them, and that he reached for his gun and 
shot in the direction of Goldman's vehicle after he saw 
Pendergraft pull out a gun and point it at him. 

Penny Helton, Runion's roommate and friend, testified 
for the defense about her conversation with him on the 
night of the shooting. Helton testified that Runion acted 
very depressed, told her he had shot someone, and cried 
for a long time. Runion sought testimony from Helton 
that, three to four days after the shooting, Runion told 
her that he had fired in self-defense. The prosecution 
objected, and the district court ruled that the statement 
was not a prior consistent statement because of an 
inconsistency in Runion and Helton's recollections as to 

when Runion made the statement. 1 In closing argument, 
the prosecutor repeatedly commented on the discrepancy 
between Runion and Helton's testimony and implied that 
Runion had never told Helton the shooting was in self
defense. 

1 Runion testified that he made the statement the night 
of the shooting. 

The jury found Runion guilty of first-degree murder with 
the use of a deadly weapon and attempted murder with 
the use of a deadly weapon. In addition to the consecutive 
terms of imprisonment for the attempted murder with 
use of a deadly weapon, Runion was sentenced to two 
consecutive terms oflife imprisonment with the possibility 
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of parole for first-degree murder with use of a deadly 
weapon. 

DISCUSSION 

I. Proposed jury instruction on apparent danger as a 
theory of self-defense 
Runion contends that the district court erred in refusing 
to give the jury an instruction he submitted on apparent 
danger, arguing that the instructions given to the jury 
regarding self-defense were confusing and misleading. 
In particular, Runion points out that Instruction 26 
misstated the law by including a statutory definition of 
self-defense that was repealed in 1993, and that Instruction 
25 and Instruction 27 include factual scenarios of self
defense dissimilar to the facts in this case. We agree that 
the instructions given in this case may have misled the jury. 
Additionally, Runion *1046 raises a legitimate concern 
regarding the sufficiency of self-defense instructions in 
cases where the evidence presents the issue of apparent 
danger. 

At common law, an individual had a right to defend 
himself against apparent danger to the same extent 
as if the danger had been real, provided he acted 
upon a reasonable apprehension of danger. Specifically, 
homicide was justified where: (1) the defendant was not 
the aggressor in the encounter; (2) the defendant was 
confronted with actual and immediate danger of unlawful 
bodily harm or he reasonably believed that there was 
immediate danger of such a harm; and (3) the use of 
such force was necessary, in a proportionately reasonable 
amount, to avoid this danger. 

**56 Nevada's self-defense statutory framework has 
existed for over seventy years. See NRS 200.120, 200. 130, 
200.160, and 200.200. 

NRS 200.120 states that "[i]ustifiable homicide is the 
killing of a human being in necessary self-defense." NRS 
200.120 (emphasis added). This language seems to state 
that homicide is justified only when a person is in actual 
danger. 

NRS 200.160 states that homicide is "also" justified when 
a person reasonably believes that he is about to be 
seriously injured or killed and "there is imminent danger 

of such design being accomplished." NRS 200.160(1) 
(emphasis added). 

Finally, NRS 200.200 states that if a person kills another 
in self-defense "it must appear that: 1. The danger 
was so urgent and pressing that, in order to save his 
own life, or to prevent his receiving great bodily harm, 
the killing of the other was absolutely necessary .... " 
NRS 200.200(1) (emphasis added). While the phrase 
"absolutely necessary" seems to indicate that self-defense 
is a justification for homicide where a person is actually 
in imminent danger, the use of the word "appear" implies 
that self-defense may be a justification for homicide in 
instances where a person reasonably believes that he is 
about to be seriously injured or killed but he is mistaken 
in that belief. 

[1] [2] [3] It has long been recognized that criminal 
and penal statutes are to be strictly construed against the 
State. See Sheriff v. Smith, 91 Nev. 729, 733, 542 P.2d 
440, 443 (1975). Where a statute is ambiguous, this court 
must construe its provisions to give meaning to all of the 
language and should read each sentence, phrase, and word 
to render it meaningful within the context of the purpose 
of the legislation. See Bd. of County Comm'rs v. CMC 
of Nevada, 99 Nev. 739, 744, 670 P.2d 102, 105 (1983); 
Sawyer v. District Court, 82 Nev. 53, 56, 410 P.2d 748, 
750 (1966). The intent of the legislature is the controlling 
factor-in statutory interpretation. *1047 See Cleghorn v. 

Hess, 109 Nev. 544, 548, 853 P.2d 1260, 1262 (1993). 

[4] [5] There is, however, a presumption that these 
statutes are consistent with the common law. See Ewing 
v. Fahey, 86 Nev. 604, 607, 472 P.2d 347, 349-50 (1970) 
(statutory construction presumption that statutes are 
consistent with common law); see also State v. Hamilton, 
33 Nev. 418, 426, 111 P. 1026, 1029 (1910) (common 
law prevails in Nevada except where abrogated). This 
court's decisional law with regard to self-defense has 
construed Nevada's statutory scheme to be consistent 
with the common law, recognizing that self-defense is a 
justification for homicide not only in instances of actual 
danger but also in instances of apparent danger. See 
Culverson v. State, 106 Nev. 484, 797 P.2d 238 (1990) 

(recognizing apparent danger theory of self-defense). 2 

2 We note that NRS 200.120 was amended in 1983, 
adding the word "surreptitious" to the definition 
of justifiable homicide. Additionally, NRS 200.160 
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was amended in 1993, repealing language adopted 

in 1931 concerning circumstances involving fleeing 

felons which does not bear upon the issues in this 
case. However, the legislature did not amend those 
provisions of NRS 200.160 which were quoted in a 
jury instruction at issue in Culverson and construed 
by this court to allow a right of self-defense whether 
the person killing is confronted with danger that is 

real or merely apparent. See Culverson, 106 Nev. at 

487-88, 797 P.2d at 239-40. Thus, we presume that 

the legislature approves of this court's interpretation 

of NRS 200 .160 as being consistent with the common 
law. See Northern Nev. Ass'n Injured Workers v. SIIS, 

107 Nev. 108, 112, 807 P.2d 728, 730 (1991) (where the 
legislature has amended a statute but did not change 
a provision's language subsequent to the court's 
interpretation, it is presumed that the legislature 

approves of the Supreme Court's interpretation of 

that statutory provision). 

At trial, Runion testified as follows on direct examination: 

COUNSEL: Now, at some point after this you shot. 
Can you tell me what happened before you got your gun 
out? 

RUNION: After I yelled back at them, the driver of the 
other car became involved. 

And then the next thing I saw was the passenger pulled 
out a gun and pointed it in my direction. 

COUNSEL: How did you feel? What did you think 
when that happened? 

RUNION: I thought that they were going to shoot me 
or Darla. 

COUNSEL: Were you afraid? 

**57 RUNION: I was very afraid. 

COUNSEL: Did you say anything to Darla when you 
saw that? 

RUNION: No. When I seen that, when I seen them pull 
their gun on me, that's when I reached for my gun. 

*1048 And when I reached for my gun I seen Darla, 
she already ducked down beneath the windows. 

On cross-examination, Runion testified to the following: 

COUNSEL: You said you returned fire but you never 
said that they fired. Were shots fired at you? 

RUNION: I think there was. 

COUNSEL: You think there were shots? 

RUNION: Yes. 

COUNSEL: You think the shots came from the other 
car? 

RUNION: Yes. 

*** 

COUNSEL: Was the passenger looking at you? 

RUNION: He was when he pulled his gun out. 

*** 

COUNSEL: How many shots did the first person in that 
car fire? Did you mention on direct examination that 
they had fired shots at you? 

*** 

RUNION: I thought they fired one shot that I heard. 

COUNSEL: One shot is all you think that was fired? 

RUNION: One shot is all that I think I heard. 
[6] While Runion's testimony supports a theory of 

self-defense based on actual danger, other evidence 
adduced at trial also supported an apparent danger 
theory of self-defense. In particular, witness testimony 
and other evidence suggested that Goldman, Companioni, 
Pendergraft, and a fourth occupant of Goldman's vehicle 
who did not testify at trial, Adam Rodriguez, were gang 
members and that they had made hand gestures, including 
gang signs, at Runion. Additionally, a gun was later found 
in the engine compartment of Goldman's vehicle following 
the shooting. Moreover, Goldman's version of the events 
was called into question by the former juror's claim that 
Goldman had apparently lied on the witness stand. Thus, 

Runion was entitled to argue actual danger (if the jury 
believed his testimony) and apparent danger (if the jury 
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found that there was no actuai danger but that Runion 
believed that he saw a gun). 

At the close of the evidence, Runion proposed the 
following instruction to the district court: 

SELF DEFENSE (ACTUAL DANGER NOT 

NECESSARY) 

Actual danger is not necessary to justify self-defense. If 
one is confronted by the appearance of danger which 
arouses in one's mind, as a reasonable person, an honest 
conviction and fear that one is about to suffer great 
bodily injury and if a *1049 reasonable person in a 

like situation, seeing and knowing the same facts, would 
be justified in believing one's self in like danger and if 
the person so confronted acts in self-defense upon such 
appearances and from such fear and one's convictions, 
the right of self-defense is the same whether such danger 
is real or merely apparent. 

The district court refused to give the instruction to the 
jury on the basis that Runion's testimony prohibited him 
from arguing apparent danger and that his only theory 
of defense was actual danger. The district court then 
submitted the following instructions to the jury. 

Instruction 25 quotes NRS 200.120 and NRS 200.130 
stating: 

Justifiable homicide is the killing of a human being 
in necessary self-defense, or in defense of habitation, 
property or person, against one who manifestly intends, 
or endeavors, by violence or surprise, to commit a 
felony, or against any person or persons who manifestly 
intend and endeavor, in a violent, riotous, tumultuous 
or surreptitious manner, to enter the habitation of 
**58 another for the purpose of assaulting or offering 

personal violence to any person dwelling or being 

therein. 

A bare fear of any of the offenses mentioned above, 
to prevent which the homicide is alleged to have been 
committed, shall not be sufficient to justify the killing. 
It must appear that the circumstances were sufficient 
to excite the fears of a reasonable person, and that the 
party killing really acted under the influence of those 
fears and not in a spirit of revenge. 

[7] Instruction 26 was derived from NRS 200.160. 
However, the district court incorrectly used the 1993 

version of that statute rather than the 1996 version in effect 

at the time of the offense. 3 

3 Subsection 3 of NRS 200.160 was repealed by 
amendment in the 1993 session, Our decision in this 
case would not change even if the correct version had 

been used. 

Homicide is also justifiable when committed either: 

1. In the lawful defense of the slayer, or his or her 
husband, wife, parent, child, brother or sister, or of 
any other person in his presence or company, when 
there is reasonable ground to apprehend a design on 
the part of the person slain to commit a felony or to 
do some great personal injury to the slayer or to any 
such person, and there is danger of such design being 
accomplished; 

*1050 2. In the actual resistance of an attempt to 
commit a felony upon the slayer, in his presence, or 
upon or in a dwelling, or other place of abode in 

which he is; or 

3. By any person, when committed upon the person of 
another who is engaged in the commission of a felony 
or an attempted felony, or who after the commission 
or attempted commission of any such felony is fleeing 
from the premises or resisting lawful pursuit and 
arrest within 20 miles of the premises where such 
felony was committed or attempted to be committed. 

Instruction 27 quotes NRS 200.200, stating: 

If a person kills another in self-defense, it must appear 

that: 

1. The danger was so urgent and pressing that, in order 
to save his own life, or to prevent his receiving great 
bodily harm, the killing of the other was absolutely 
necessary; and 

2. The person killed was the assailant. 

[8] [9] [10) Generally, the defense has the right to have 
the jury instructed on a theory of the case as disclosed 
by the evidence, no matter how weak or incredible that 
evidence may be. See Jvlargetts v. State, 107 Nev. 616, 619, 
818 P.2d 392, 394 (1991). However, the district court may 
refuse a jury instruction on the defendant's theory of the 
case which is substantially covered by other instructions. 
See Earl v. State, 111 Nev. 1304, 1308, 904 P.2d 1029, 
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1031 (1995). The instructions on self-defense submitted 

to the jury in this case are quotations of NRS 200.120, 
200.130, 200.160, and 200.200. Thus, they are largely a 
correct statement of the law. However, while the statutory 
language covers apparent danger, by refusing Runion's 
proffered instruction on the grounds that his theory of 
defense was limited to actual danger, the district court 
precluded defense counsel from arguing apparent danger 
to the jury. In the absence of a specific instruction or 
any argument by defense counsel on apparent danger, 
the instructions given may have misled the jury into 
concluding that Runion's actions were not justified even 
if they found that Runion thought Pendergraft had 
brandished a weapon but Runion was mistaken in that 
belief. Additionally, the superfluous language in the 
instructions addressing factual scenarios of self-defense 
irrelevant to this case may also have confused the jury. 
Accordingly, we conclude that the district court erred by 
limiting Runion's defense to actual danger. 

[11] Because not all aspects of the self-defense statutes 
will be applicable in each case, we direct the district 
courts to cease *1051 merely quoting the applicable 
statutes when instructing a jury on self-defense, and we 
take this opportunity to set forth sample instructions for 
consideration by the district courts in future cases where 
a criminal defendant asserts self-defense. Whether these 
or other similar instructions are appropriate in any given 
case depends upon the testimony **59 and evidence of 
that case. The district courts should tailor instructions to 
the facts and circumstances of a case, rather than simply 
relying on "stock" instructions. 

The killing of another person in self-defense is justified 
and not unlawful when the person who does the killing 
actually and reasonably believes: 

I. That there is imminent danger that the assailant will 
either kill him or cause him great bodily injury; and 

2. That it is absolutely necessary under the 
circumstances for him to use in self-defense force or 
means that might cause the death of the other person, 
for the purpose of avoiding death or great bodily injury 
to himself. 

A bare fear of death or great bodily injury is not 
sufficient to justify a killing. To justify taking the life 
of another in self-defense, the circumstances must be 
sufficient to excite the fears of a reasonable person 

placed in a similar situation. The person killing must 

act under the influence of those fears alone and not in 
revenge. 

An honest but unreasonable belief in the necessity for 
self-defense does not negate malice and does not reduce 
the offense from murder to manslaughter. 

The right of self-defense is not available to an original 
aggressor, that is a person who has sought a quarrel with 
the design to force a deadly issue and thus through his 

fraud, contrivance or fault, to create a real or apparent 
necessity for making a felonious assault. 

However, where a person, without voluntarily seeking, 
provoking, inviting, or willingly engaging in a difficulty 
of his own free will, is attacked by an assailant, he has 
the right to stand his ground and need not retreat when 
faced with the threat of deadly force. 

Actual danger is not necessary to justify a killing in self
defense. A person has a right to defend from apparent 
danger to the same extent as he would from actual 
danger. The person killing is justified if: 

1. He is confronted by the appearance of imminent 
danger which arouses in his mind an honest belief and 
fear that he is about to be killed or suffer great bodily 
injury; and 

2. He acts solely upon these appearances and his fear 

and actual beliefs; and 

*1052 3. A reasonable person in a similar situation 
would believe himself to be in like danger. 

The killing is justified even if it develops afterward that 
the person killing was mistaken about the extent of the 

danger. 

If evidence of self-defense is present, the State must 
prove beyond a reasonable doubt that the defendant 
did not act in self-defense. If you find that the State 
has failed to prove beyond a reasonable doubt that the 
defendant did not act in self-defense, you must find the 
defendant not guilty. 

II. He/ton's testimony concerning Runion's statement that 

he acted in self-defense 

Runion also contends that Helton should have been 
permitted to testify that he told her a few days after 
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the shooting that he fired in self-defense. Runion argues 

that the statement was admissible as a prior consistent 
statement. We disagree. However, we conclude that 
the prosecutor's comments on the subject to the jury 
during closing arguments were improper and amounted to 
prejudicial misconduct. 

[121 [13] Prior consistent statements of a witness are 

generally considered to be inadmissible hearsay. See NRS 
51.035. However, they are admissible to rehabilitate a 
witness charged with recent fabrication or having been 
subjected to improper influence. See NRS 51.035(2)(b). 
A prior consistent statement is not hearsay if: (1) the 
declarant testifies at trial; (2) the declarant is subject 
to cross-examination concerning the statement; (3) the 
statement is consistent with the declarant's testimony at 
trial; and (4) the statement is offered to rebut an express or 
implied charge of recent fabrication or improper influence 
or motive. See Patterson v. State, 111 Nev. 1525, 1531-
32, 907 P.2d 984, 988-89 (1995). Additionally, the prior 
consistent statement, to be admissible, must have been 
made at a time when the declarant had no motive to 
fabricate. **60 See Icl; see also Cheatham v. State, 104 
Nev. 500, 502, 761 P.2d 419,421 (1988). 

[14) At trial, Runion was questioned on cross-
examination concerning what he told Helton about 
the incident on the evening of the shooting and was 
accused of fabricating his testimony concerning self
defense. However, when defense counsel later called 
Helton as a witness and attempted to elicit testimony 
from her that Runion had told her that he saw a gun 
in Goldman's car, i.e., that he shot in self-defense, the 

district court sustained the State's hearsay objection, 
precluding Helton from testifying to Runion's *1053 

prior statement. In sustaining the State's objection, the 
district court stated that the testimony was inadmissible 
hearsay because Runion testified that he told Helton on 
the evening of the incident that he shot in self-defense 
whereas Helton recalled Runion making the statement to 
her approximately three or four days after the shooting. 

The record reveals that, although the statement was 
materially consistent with Runion's trial testimony that 
he shot in self-defense, it was not made at a time when 
Runion had no motive to fabricate. While he had not yet 
been arrested, Runion, as the shooter, had a motive to 
fabricate as soon as the shooting occurred. Accordingly, 
we conclude that the statement was not admissible as a 

prior consistent statement and that the district court did 
not err in refusing to allow Helton to testify concerning 

the statement on this ground. 4 

4 The district court did not consider whether the 
statement might be admissible pursuant to any other 
exception to the hearsay rule, such as an excited 
utterance. On this ground, the issue of when the 
statement was made would bear on credibility not 
admissibility. 

[15J However, we further conclude that the district 
court erred in allowing the State to emphasize the effect 
of its ruling concerning the admission of the statement 
to the jury. Over defense objections, the prosecutor 
stated during closing arguments that Runion's self
defense theory lacked corroboration, highlighting that 
the defense promised in opening statements that Helton 
would corroborate Runion's story but that Helton offered 
no such testimony at trial. The prosecutor urged the jury 
to infer that Runion's testimony was fabricated and to 
disregard it. 

[16) A criminal conviction is not lightly overturned on 
the basis of a prosecutor's comments standing alone. 
See United States v. Young, 470 U.S. 1, 11, 105 S.Ct. 
1038, 84 L.Ed.2d 1 (1985). However, if the issue of guilt 
or innocence is close, prosecutorial misconduct may be 
considered prejudicial. See Garner v. State, 78 Nev. 366, 
373, 374 P.2d 525, 530 (1962). 

In this case, because Runion did not deny shooting at 
Goldman's vehicle, the jury was faced with the difficult 
task of determining his mental state at the time. Because 
the evidence adduced at trial was conflicting, this case 
became largely a contest of credibility. Accordingly, 
we conclude that allowing the prosecutor to emphasize 
in closing arguments the failure of Runion to present 
Helton's corroborating testimony, which failure resulted 
from the district court's ruling on hearsay, resulted in an 
improper and prejudicial advantage to the State. 

[17] *1054 This conduct alone would not warrant 
reversal. However, the prosecutor's comments, together 
with the inability of defense counsel to argue apparent 
danger to the jury where a specific apparent danger 
instruction was requested and rejected, denied Runion a 
fair trial. See Libby v. State, 109 Nev. 905, 918-19, 859 
P.2d 1050, 1059 (1993) (this court will reverse a conviction 
when the cumulative effect of errors results in the denial of 
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a fair trial). Upon retrial, the district court is instructed not 
to allow such comments by the prosecutor if the Helton 
testimony is not admitted. 

CONCLUSION 

We conclude that, given the facts in this case, the improper 
comments made by the prosecutor during closing 
arguments, in the absence of a specific instruction on 
apparent danger or any argument by defense counsel on 
apparent danger, denied Runion a fair trial. Accordingly, 

we reverse Runion's convictions for first-degree murder 

End of Document 

and attempted **61 murder and remand this case to the 

district court for a new trial. 5 

5 Because this matter is remanded to the district court 

for a new trial, Runion's remaining assignment of 
error concerning the district court's denial of his 

motion for a new trial based on new evidence 
regarding witness Spomer's credibility is moot. 
Should Spomer testify at retrial, Runion will have 
the opportunity to raise these concerns during cross
examination. 
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Reversed and remanded. 

121Nev. 759 

Syno1>sis 

Supreme Court of Nevada. 

Anthony D. CARTER, Appellant, 

v. 

The STATE of Nevada, Respondent. 

No. 41967. 

I 
Oct. 20, 2005. 

Background: Defendant was convicted in the Eighth 
Judicial District Court, Clark County, Lee A. Gates, J., of 
attempted sexual assault. Defendant appealed. 

Holdings: The Supreme Court, en bane, Maupin, J., held 
that: 

[1] in general, a defendant is not required to proffer 
both the defense's and the State's theories of the case 
to have proffered instruction given or to preserve error 
in connection with the proffer for appellate review, and 
trial courts must give complete and accurate theory of the 
case instructions even though the instruction requested is 
viewed as incomplete; overruling Honeycutt v. State, 118 
Nev. 660, 56 P.3d 362; 

[2] trial court's instructions on reasonable belief of consent 
were inadequate; 

[3] trial court's failure to adequately instruct jury on 
reasonable mistaken belief of consent was not harmless; 

[4] portions of statements made by defendant in taped 
interview with investigator were not admissible under 
hearsay exceptions for statements against interest, prior 
inconsistent statements, or statement of declarant's then 
existing mental or emotional or physical condition; 

[5] any error that resulted when police investigators 
testified that defendant had been suspended from his job 
was cured; and 

[6] evidence supported giving of instruction on flight. 

© 2017 Thomson Reuters. No claim to 

West Headnotes (16) 

[1] 

[2] 

[3] 

Sex Offenses 
~ Mistake of fact 

When a sexual assault defendant proffers 
an instruction on reasonable mistaken belief 
of consent, the trial court must give 
complete instruction regarding such defense, 
which states that if jury has a reasonable 
doubt whether defendant reasonably and in 

good faith believed that victim voluntarily 
consented to engage in sexual intercourse, it 
must find defendant not guilty, and states that 
the defendant's belief is not reasonable when 
based upon conduct produced by violence or 
fear. 

5 Cases that cite this headnote 

Criminal Law 
<IF> Issues and Theories of Case in General 

Criminal Law 
~ Objections in General 

In general, a defendant is not required to 
proffer both the defense's and the State's 
theories of the case to have a proffered 
instruction given or to preserve error in 
connection with the proffer for appellate 
review, and trial courts must give complete 
and accurate theory of the case instructions 
even though the instruction requested is 
viewed as incomplete; overruling Honeycutt v. 
State, 118 Nev. 660, 56 P.3d 362 .. 

16 Cases that cite this headnote 

Sex Offenses 
~ Mistake of fact 

Trial court's instructions on reasonable 
mistaken belief of consent in prosecution for 
sexual assault were inadequate, where while 
the instructions stated that consent was a 
defense to the charges against defendant, they 

did not additionally state that a reasonable 
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[4] 

[5] 

[6] 

[7] 

doubt on that proposition required that 
the jury render a verdict of acquittal, and 
the instructions failed to indicate that a 
reasonable doubt as to whether the defendant 

acted under a reasonable but mistaken belief 
of consent likewise gave rise to a duty to 
acquit. 

7 Cases that cite this headnote 

Criminal Law 
l@w,> Defenses in general 

If requested, theory of the case instructions 
must include statements of significance of 
findings made in aid of theory of defense 
instructions. 

9 Cases that cite this headnote 

Criminal Law 
~"'' Defenses 

Trial court's failure to adequately instruct jury 
on reasonable mistaken belief of consent in 
sexual assault prosecution was not harmless; 
case against defendant depended largely upon 
the alleged victim's credibility, and jury 
acquitted defendant on one of two charges 
that arose from his interaction with victim. 

7 Cases that cite this headnote 

Criminal Law 
l@w,> Exclusion of evidence 

Sexual assault defendant waived for appellate 
review his claim that trial court abused its 
discretion in excluding portions of statements 

defendant made during taped interview with 
investigator because the entire tape was the 
best evidence of the conversation, where 
defendant failed to challenge the trial court's 
exclusion of tape on best evidence grounds. 

Cases that cite this headnote 

Criminal Law 

~ Particular cases 

Criminal Law 

[8] 

[9] 

P Then-existing state of mind or body 

Portions of statements made by sexual 
assault defendant in taped interview with 
investigator were not admissible under 
hearsay exceptions for statements against 
interest, prior inconsistent statements, or 
statement of declarant's then existing 
mental or emotional or physical condition; 
statements, which mentioned possible drug 
use, were not incriminating, and there were 
no inconsistencies between the testimony of 
the witness and statements on the tape. West's 

NRSA 51.035(2)(a), 51.105(1), 51.345. 

Cases that cite this headnote 

Criminal Law 
~ Proof and Effect 

Supreme Court requires prescreening of 
other crimes evidence to determine relevancy, 
whether the probative value of such evidence 
is substantially outweighed by the danger of 
unfair prejudice, and whether it is proven by 
clear and convincing evidence. West's NRSA 
48.045(2). 

2 Cases that cite this headnote 

Criminal Law 
l@w,> Hearing 

Criminal Law 
~""' Reception of evidence 

A trial court's failure to conduct a hearing 
on the record concerning admissibility of 
other crimes evidence prior to admitting 
such evidence may be cause for reversal, 

but reversal is not mandated absent any 
prejudicial effect. West's NRSA 48.045(2). 

Cases that cite this headnote 

[10] Criminal Law 
~ Other offenses and character of accused 

Sexual assault defendant failed to preserve 
for appellate review claim that trial court 
erred in admitting evidence of his prior drug 
involvement, where defendant did not timely 
object to the admission of the State's evidence 
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that he used illegal drugs or supplied them to 
others. 

1 Cases that cite this headnote 

[11] CriminalLaw 
~ Admission of evidence 

Sexual assault defendant was estopped from 
raising any objection that admission of 
evidence of his prior drug involvement 
was· error, where defendant himself elicited 
evidence of his illegal drug use. 

3 Cases that cite this headnote 

[12] Criminal Law 
~ Error committed or invited by party 

complaining in general 

A party who participates in an alleged error 
is estopped from raising any objection on 
appeal. 

5 Cases that cite this headnote 

[13] Criminal Law 
~ Other offenses and character of accused 

Any error that resulted when police 
investigators testified in sexual assault trial 
that defendant had been suspended from his 
job was cured, where trial court sustained 
defendant's contemporaneous objection to 
such evidence and admonished the jury 
accordingly. West's NRSA 48.045(2). 

Cases that cite this headnote 

[14] Criminal Law 
efiF' Curing Error by Withdrawal, Striking 

Out, or Instructions to Jury 

A witness's spontaneous or inadvertent 
references to inadmissible material, not 
solicited by the prosecution, can be cured 
by an immediate admonishment directing the 
jury to disregard the statement. 

10 Cases that cite this headnote 

[15] Criminal Law 
~ Flight or surrender 

Evidence supported giving of instruction on 
flight in sexual assault prosecution, where 
State presented evidence that defendant's wife 
misled detectives as to his whereabouts and 
that defendant concealed himself under a pile 
of clothes in his apartment when he could hear 
the police searching for him. 

3 Cases that cite this headnote 

[16J Criminal Law 
P Flight or surrender 

It is proper to instruct on flight where it is 
reasonable to infer flight from the evidence 
presented. 

7 Cases that cite this headnote 

Attorneys and Law Firms 

**594 Philip J. Kohn, Public Defender, and Robert 
Hazeltine Thompson, Deputy Public Defender, Clark 
County, for Appellant. 

Brian Sandoval, Attorney General, Carson City; David 
J. Roger, District Attorney, and James Tufteland, Chief 
Deputy District Attorney, Clark County, for Respondent. 

Before the Court En Banc. 

*761 OPINION 

MAUPIN,J. 

In this opinion, we examine the extent to which a 
defendant in a criminal case is entitled to have the trial jury 
instructed upon his theory of the case. This examination 

implicates our recent decision in Crawford v. State 1 and 
requires us to revisit this court's decision in Honeycutt v. 

State. 2 

121 Nev. 744, 121 P.3d 582, 2005 WL 2665797 

(Adv.Op. No. 74, October 20, 2005). 
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2 118 Nev. 660, 56 P.3d 362 (2002). 

FACTS AND PROCEDURAL HISTORY 

This case involves the State's prosecution of appellant 
Anthony Carter on charges of sexual assault and 
attempted sexual assault. 

*762 The victim alleged that Carter sexually assaulted 
her at his apartment in Las Vegas, Nevada. Carter, in an 
interview with sexual assault investigators, claimed that 
the interaction leading to the charges was consensual. The 
victim confirmed her allegations at trial, further testifying 
that she accompanied Carter to his residence based upon 
his promise that he would provide her with illicit drugs. 
Cross-examination undermined her account of the events 
in question, at least to a degree. To corroborate that 
the two had engaged in sexual activity, the investigators 
testified to portions of their interrogation of Carter. 

Carter interposed a consent defense through his cross
examination of the victim and through the testimony of 
the State's police witnesses concerning his statements to 
them. He did not testify. Although the trial jury ultimately 
acquitted Carter on the sexual assault charge, it found 
him guilty of attempted sexual assault. The district court 
entered judgment upon the verdict and sentenced Carter 
to serve a prison term of 62 to 155 months. 

On appeal, Carter claims that the district court erred in 
refusing his proposed instruction on consent; in its failure 
to admit the entirety of his taped interview with police 
detectives; in the admission of prior bad act testimony; 
and in giving a "flight" instruction. 

We conclude that rejection of Carter's proffered consent 
instruction mandates reversal and remand for a new trial. 
In this, we retreat from prior authority of this court, upon 
which the district court relied in refusing to charge the 
jury as requested. To provide guidance on remand, we also 
address Carter's other assignments of error. 

DISCUSSION 

Theory of the case instruction 
Carter asserts that consent was a central issue at trial. 
Claims of consent in a sexual assault prosecution raise 

specific questions that must be addressed as part of 

the trial court's instructions to the jury. 3 Accordingly, 
in Honeycutt, a panel of this court stated as follows: 
"[B]ecause a perpetrator's knowledge oflack of consent is 
an element of sexual assault, we conclude that a proposed 
instruction on reasonable mistaken belief of consent must 
be given when requested as long as some evidence supports 

its consideration." 4 

3 

4 

See Margetts v. State, 107 Nev. 616, 619-20, 818 P.2d 

392, 394 (1991). 

118 Nev. at 670, 56 P.3d at 369. 

Carter proffered the following "reasonable belief' 
instruction under Honeycutt: 

*763 It is a defense to a charge 
of sexual assault that the Defendant 
entertained a reasonable and good 
faith belief that the female person 
voluntarily consented to engage in 
sexual intercourse. If from all the 

evidence you have a reasonable doubt 

whether the Defendant reasonably 
and in good faith believed she 

voluntarily consented to engage in 
sexual intercourse, **595 you must 

give the Defendant the benefit of that 
doubt and find him not guilty of said 
charge. 

(Emphasis added.) The district court refused Carter's 
proposed instruction on the ground that it was 
substantially covered in other instructions. In this 
connection, the court instructed the jury on the elements 
of the crime of sexual assault and that the alleged victim's 
voluntary consent to engage in sexual intercourse is a 
defense to such a charge. It further instructed the jury that 

[p]hysical force is not necessary in 
the commission of sexual assault. 
The crucial question is not whether 
a person was physically forced to 
engage in a sexual assault but 
whether the act was committed 
without her consent or under 
conditions in which the defendant 
knew or should have known, the 
person was incapable of giving her 

WE:STLAVV © 2017 Thomson Reuters, No claim to origins.! U.S. Government Works, 4 
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consent or understanding the nature 

of the act. There is no consent where 
a person is induced to submit to the 
sexual act through fear of death or 
serious bodily injury. 

Unlike the emphasized language in Carter's proposed 
instruction, the instructions given failed to address the 
significance of any finding by the jury concerning consent, 
to wit: that a reasonable doubt as to whether the 
victim consented, or whether the defendant harbored a 
reasonably mistaken belief of consent, would require an 
acquittal. Until recently, this kind of omission did not 

necessarily require reversal. 5 

5 See discussion infra of Stroup v. State, 110 Nev. 525, 
874 P.2d 769 (1994). 

In Honeycutt, the defendant sought a consent instruction 
similar to that proffered by Carter. Our court approved 
this consent language with one caveat, the instruction was 
incomplete and properly refused if it failed to additionally 
state that 

6 

a belief that 1s based upon 
ambiguous conduct by an alleged 
victim that is the product of force, 
violence, duress, menace, or fear 
of immediate and unlawful bodily 
injury on the person or another is 

not a reasonable good faith belief. 6 

Honeycutt, 118 Nev. at 671, 56 P.3d at 369 (quoting 
I California Jury Instructions, Criminal 10.65, at 828 
(6th ed.1996) ). 

Because the defendant in Honeycutt proffered a 

reasonable belief of consent instruction to which he 
was otherwise entitled but omitted *764 a proviso that 
the defendant's belief in that regard is not reasonable 
when based upon conduct produced by violence or fear, 
the Honeycutt majority concluded that the district court 
committed no error in refusing Honeycutt's proffered 
instruction. 

Retreatfi·om Honeycutt 
The Honeycutt majority required that the defendant 
include language that undermines his defense in order 
to have a reasonable belief of consent instruction given, 

and to preserve the validity of the issue on direct appeal. 
Interestingly, we have never placed such an obligation 
with these consequences upon litigants, and the Honeycutt 

majority cited no precedent that exacts this burden. 7 

Moreover, the defendant in Honeycutt was apparently 
denied his theory of defense based upon a technical 
failure to include language that the State easily could have 

requested. 8 Thus, Honeycutt creates a trap for the unwary 
that exalts form over substance where a defendant's right 

to a fair trial is at stake. 9 

7 

8 

9 

Cf SCR l 72(l)(c) (regarding candor to tribunals 
and providing that attorneys shall not knowingly fail 
to disclose controlling legal authority known to be 
directly adverse to the position of the client and not 

disclosed by opposing counsel). 

The State in Honeycutt was privy to the California 
materials containing the omitted language that 

accompanied Honeycutt 's rejected instruction. See 

supra note 6. 

Honeycutt, 118 Nev. at 677-79, 56 P.3d at 373-
74 (Rose, J., dissenting). Honeycutt is additionally 
problematic because we are not told in the opinion 
whether the theory of defense was in some way 
covered by other instructions. 

[1] Carter's instruction likewise omitted the additional 

language required by Honeycutt. That omission is of 
interest because Carter was tried after Honeycutt was 
decided. Defense counsel should have known that the 
instruction was incomplete and was subject to rejection by 
the district court. On **596 appeal, without mentioning 
this defect, Carter simply argues that he was entitled 
to the shortened version that he presented. We disagree 

· but now retreat from the harsh result mandated under 
Honeycutt and hold that, when such a proffer is made, 
the district court must give the complete Honeycutt 
instruction. Thus, while Carter's proposed instruction 
omitted material clearly required under Honeycutt, such a 

proffer should not be per se rejected as incomplete. 10 

10 The court's instructions below contain language 
similar to that fatally omitted from the proffer 

in Honeycutt. On this ground, the incomplete 
instruction may have satisfied Honeycutt. This said, 

the Honeycutt court provided the exact instruction 
blueprint it wanted followed. That blueprint is much 

more detailed than the instructions given in this case. 
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Also, as we now hold, such an omission is not fatal to 

these types of proffers. 

*765 [2] The majority opinion in Honeycutt suffers 
from four important vices. First, Honeycutt improperly 
rejected a theory of defense instruction solely on the 
ground that the instruction, although legally correct, was 
an incomplete statement of the law. Second, it improperly 
implies that a defendant must proffer theory of the defense 
instructions in sexual assault cases that articulate both 
defense and prosecution theories. Third, it implies that 
failure to do so would invalidate theory of the case proffers 
made in other contexts, such as in murder cases where 
justifiable homicide is at issue. Fourth, it relieves district 
courts of the obligation to give complete theory of the case 
instructions. We therefore further hold that, in general, 
a defendant is not required to proffer both the defense's 
and the State's theories of the case to have an instruction 
given or to preserve error in connection with the proffer 

for appellate review, 11 and that district courts must give 
complete and accurate theory of the case instructions even 
though the instruction requested is viewed as incomplete. 
Thus, to the extent that Honeycutt is inconsistent with this 
view, we expressly overturn it. 

11 This assumes compliance with SCR 172(l)(c). While 

SCR l 72(l)(c) does not require that proffered jury 

instructions include both sides of the case, proffers 

must still comply with this rule when supporting 

authority is submitted. There is nothing in this record 

to suggest that the State and the district court were 
unaware of Honeycutt 's full requirement and, as 

noted in the margin above, the State's theory was in 

large part stated in the instructions given. See supra 
note 10. 

Our ruling today does not mean a defendant in a criminal 
case is entitled to have an incomplete statement of the law 
given in a trial court's jury instructions. First, the State 
may request additional language, e.g., as should have been 
the case here, the fact that reliance on ambiguous conduct 
manifesting consent is not reasonable if the conduct is 
induced by force or fear. Second, the district court should 
complete the instruction sua sponte or may assist the 
parties in crafting complete instructions. And, as stated by 
Justice Rose in his dissent to the Honeycutt majority: 

If [a] proposed [defense] instruction 

is poorly drafted, a district court 
has an affirmative obligation to 
cooperate with the defendant to 

12 

correct the proposed instruction or 
to incorporate the substance of such 
an instruction in one drafted by the 

court. 12 

118 Nev, at 677-78, 56 P.3d at 373-74 (Rose, J., 
dissenting). 

Finally, we wish to stress that our retreat from Honeycutt 

does not mean that district courts must accept misleading, 
inaccurate or duplicitous jury instructions. 

*766 Partial reaffirmation of Honeycutt and our retreat 

from Stroup v. State 13 

13 110 Nev. 525, 874 P.2d 769 (1994). 

Honeycutt remains valid authority insofar as it requires 
district courts to allow theory of the case instructions in 
sexual assault cases stating that an alleged perpetrator's 
knowledge of lack of consent is an element of sexual 
assault and, assuming supporting evidence has been 
presented, that a reasonable mistaken belief as to consent 
is a defense to a sexual assault charge. Thus, although 
we retreat from Honeycutt in one sense, we reaffirm it in 
another. 

[3] While the court's instructions in this case stated 
that consent was a defense to the charges against Carter, 
they did not additionally **597 state that a reasonable 
doubt on that proposition required that the jury render 
a verdict of acquittal. Going further, the instructions 
failed to indicate that a reasonable doubt as to whether 
the defendant acted under a reasonable but mistaken 
belief of consent likewise gave rise to a duty to acquit. 
As explained below, this language is required under a 
reading of Honeycutt with our recent decision in Runion 

v. State, 14 and Crawford v. State, 15 all of which unwind, 
to a degree, the effect of our 1994 decision in the case of 

Stroup v. State. 16 Thus, under current authority, Carter's 
defense theory was not fully covered by the district court. 

14 

15 

16 

116 Nev. 1041, 13 P.3d 52 (2000). 

121 Nev. 744, 121 P.3d 582, 2005 WL 2665797 
(Adv.Op. No. 74, October 20, 2005). 

110 Nev. 525, 874 P.2d 769. 

By way of history, Stroup involved a murder conviction 
where the district court instructed the trial jury on the 
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elements of justifiable homicide but refused to instruct 
that a finding of justifiable homicide necessitated a verdict 
of not guilty. We affirmed, concluding that this necessity 
was covered in the elements instruction on justifiable 

homicide. 17 This ruling fairly left the implication that 

general elements instructions, coupled with a standard 

reasonable doubt instruction, adequately state a defense 
theory of the case, thus making it unnecessary for district 
courts to explicitly include language stating the duty to 
acquit under theory of defense instructions. 

17 Id. at 528-29, 874 P.2d at 771 (noting that the 
defendant's right to have the jury instructed on his 
theory of the case does not include the absolute 
right to have his own instruction given, particularly 
when the law encompassed in that instruction is fully 
covered by another insh·uction). 

The dissent in Stroup argued that "technical instructions" 
defming when justifiable homicide may be found were 
insufficient for a fair trial when the instructions failed 

to advise that such a finding required acquittal. 18 The 

dissenting view developed no particular *767 following 
for a,time. However, we approved the insertion of such 
language in theory of the case instructions in Runion 

v. State, 19 requiring "significance" language in support 
of a defense in a murder case based upon reasonably 
perceived danger from the decedent. And, as stated, 

this requirement also now exists under Honeycutt in the 

context of sexual assault prosecutions. Thus, the approval 

of "significance" instructions in Runion and Honeycutt sub 

silentio embraces the dissenting view in Stroup. Finally, 
in our recent decision in Crawford, we explicitly held 
that district courts, upon request, must include statements 
of the significance of findings made in aid of theory of 

defense instructions. 20 

18 

19 

20 

Id. at 529, 874 P.2d at 772 (Springer, J., dissenting). 

116 Nev. at 1050, 13 P.3d at 58. 

121 Nev. at --, 121 P.3d at 587, 2005 WL 
2665797 (Adv.Op. No. 74, October 20, 2005) 
(requiring "significance" language in a heat-of
passion instruction that, in a murder case, the jury's 
reasonable doubt as to whether the defendant acted 
in the heat of passion implicated a reduced charge of 

manslaughter). 

[4] In summary, the rejection of Carter's theory of 

defense instruction, which contained duty to acquit 

language, runs afoul of our recent embrace in Runion, 

Honeycutt and Crawford of the principles advocated in the 
dissenting opinion in Stroup. In line with those decisions, 

we now expressly reiterate that, if requested, theory of the 

case instructions must include the significance of findings 

made under the theory posited. 21 

21 Our ruling today places the defendant on an equal 
footing with the State because standard instructions 
in criminal cases generally articulate the State's theory 
of the case. 

Application of the current holdings to this case 

[SJ Carter accurately, but partially, stated the applicable 
doctrine in his theory of the case instruction. Additionally, 
the district court's other instructions failed to include 

a complete statement of that theory. 22 Accordingly, 
**598 we are constrained to reverse Carter's conviction 

and remand this matter for a new trial. 23 On remand, 

the district court must give the complete Honeycutt 

instruction. 

22 

23 

We wish to reiterate that the district court's rulings 
were consistent with the full majority views in 
Honeycutt and Stroup. As noted, we have chosen to 
revisit that authority in this appeal. 

The case against Carter depended largely upon the 
alleged victim's credibility, and the jury acquitted 
Carter on one of two charges stemming from the same 
interaction. Thus, we cannot conclude that the error 
below was harmless beyond a reasonable doubt. See 

Chapman v. California, 386 U.S. 18, 87 S.Ct. 824, 17 
L.Ed.2d 705 (1967). 

Investigator's interview with Carter 
[6] The district court allowed the State to play enough 

of a taped interview with Carter to confirm the victim's 

allegation that a sexual *768 encounter occurred. Carter 

contends that the district court abused its discretion 
in excluding the remaining portions of the interview 

because the entire tape was the best evidence 24 of 
the conversation. Carter failed to challenge the district 
court's exclusion of the tape on best evidence grounds. 
Accordingly, Carter failed to properly preserve this issue 

for appeal, and the issue is waived. 25 Additionally, the 

best evidence rule is not implicated by the testimony 

· h · · 26 concermng t e mterv1ew. 
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24 

25 

26 

See NRS 52.235 (providing that "[t]o prove the 
content of a writing, recording or photograph, the 

original writing, recording or photograph is required, 
except as otherwise provided in this title"). 

See McKenna v. State, 114 Nev. 1044, 1054, 968 P.2d 
739, 746 (1998). 

See U.S. v. Fagan, 821 F.2d 1002, 1008 n. l (5th 

Cir.1987); see also United States v. Gonzales-Benitez, 

537 F.2d 1051, 1053-54 (9th Cir.1976). 

[7] At trial, the State lodged a timely hearsay objection 

to the remainder of the interview. 27 The State argued 
that Carter should not be allowed to present or elaborate 
upon his substantive version of events through his own 
hearsay statement. Carter argued in turn that the tape was 
admissible under exceptions to the rule against admission 

of hearsay, i.e., as a statement against interest, 28 as 
a prior inconsistent statement of the police witness 

who conducted the interview, 29 and as a statement of 
Carter's then-existing mental or emotional or physical 

condition. 30 The district court found that Ca1ter's taped 
statements, which mentioned possible drug use, were not 
incriminating, and found no inconsistencies between the 

testimony of the witness and statements on the tape. 

Finally, the district court determined that the statements 

were made some months after the alleged sexual assault 
and, thus, could not be admitted under the exception 
for statements of a defendant's then-existing mental, 
emotional or physical condition. All of these findings 

were supported by substantial evidence. We therefore 
conclude that the district court properly excluded the tape 

on hearsay grounds. 31 

27 

28 

29 

30 

31 

Hearsay is an out-of-court statement, offered to prove 
the truth of the matter asserted. See NRS 51.035. 

See NRS 51.345. 

See NRS 51.035(2)(a). 

See NRS 51.105(1). 

See Qualls v. State, 114 Nev. 900,902,961 P.2d 765, 
766 (1998) ("The trial court's determination to admit 
or exclude evidence is to be given great deference and 
will not be reversed absent manifest error."); see also 

People v. Edwards, 54 Cal.3d 787, I Cal.Rptr.2d 696, 
819 P.2d 436, 456-57 (1991) (stating that a defendant 
in a criminal case may not introduce hearsay evidence 

for the purpose of testifying while avoiding cross

examination). 

*769 Prior bad acts and character evidence 

The district court admitted evidence that Carter used and 
provided illegal drugs to a third party, as well as evidence 
that Carter was suspended from his employment. Carter 
contends the evidence prejudiced his right to a fair trial. 

[8] [9] There is a general presumption that uncharged 

bad acts are not admissible. 32 Further, NRS 48.045(2) 

forbids the admission of prior bad acts to show that 
a person acted in conformity with charged conduct. 
Generally speaking, we require prescreening of such 

evidence under Petrocelli v. State 33 **599 to determine 
relevancy, whether the probative value of such evidence 
is substantially outweighed by the danger of unfair 

prejudice, and whether it is proven by clear and convincing 

evidence. 34 A trial court's failure to conduct a Petrocelli 

hearing on the record may be cause for reversal, but 

reversal is not mandated absent any prejudicial effect. 35 

32 

33 

34 

35 

Tavares v. State, ll 7Nev. 725, 731, 30 P.3d 1128, 1131 
(2001). 

101 Nev. 46, 692 P.2d 503 (1985) (validating 
prescreening procedures for admission of prior bad 

act evidence under NRS 48.045(2)). 

Tinch v. State, 113 Nev. 1170, 1176, 946 P.2d 1061, 
1064-65 (1997). 

Qualls, 114 Nev. at 903, 961 P.2d at 767. 

Prior drug involvement 

[10] [11] [12] Carter did not timely object to the 
admission of the State's evidence that he used illegal drugs 
or supplied them to others. Thus, he failed to properly 
preserve this issue for appeal. Beyond that, our review of 
the record reveals that Carter also elicited evidence of his 
illegal drug use. A party who participates in an alleged 

error is estopped from raising any objection on appeal. 36 

We therefore conclude that the district court did not err in 

admitting the evidence of illegal drug use. 

36 Jones v. State, 95 Nev. 613, 618, 600 P.2d 247, 250 

(1979). 

Loss of Carter's job 

Reuters. No c!aim to original U.S. Government Works. 8 
P-281



Carter v. State, 121 Nev. 759 (2005} 

121 P.3d 592 

[13] One of the police investigators testified that, when he 
and his colleagues went to arrest Carter at his apartment, 
Mrs. Carter indicated that Carter was at work. In response 
to a general follow-up question, the officer stated that he 
checked at Carter's place of employment and learned that 
Carter had been suspended. 

*770 [14) A witness's spontaneous or inadvertent 
references to inadmissible material, not solicited by the 
prosecution, can be cured by an immediate admonishment 

directing the jury to disregard the statement. 37 Here, 
the district court sustained Carter's contemporaneous 
objection to the evidence and admonished the jury 
accordingly. We conclude that these measures cured any 
problem created as a result. Additionally, this claim 
of error is marginal at best, given that the testimony 
supported the State's theory, discussed below, that Carter 
had evaded apprehension by the authorities. 

37 Sterling v. State, 108 Nev. 391, 394, 834 P.2d 400,402 

(1992). 

Flight instruction 

[15} [16} Carter contends that the district court erred 
in giving a flight instruction to the jury. It is proper to 
instruct on flight where it is reasonable to infer flight from 

the evidence presented. 38 

38 Hutchins v. State, 110 Nev. 103, 113, 867 P.2d 1136, 

1143 (1994). 

Here, the State presented evidence that Carter's wife 
misled detectives as to his whereabouts and that 
Carter concealed himself under a pile of clothes in his 
apartment when he could hear the police searching for 
him. Accordingly, we conclude that sufficient evidence 
supported the instruction and that the district court did 
not abuse its discretion in giving it. 

CONCLUSION 

Carter was entitled to a complete instruction on the issue 
of reas'onable belief of consent. Accordingly, we reverse 
the judgment of conviction entered below and remand this 
matter for a new trial to be conducted in accord with this 
opinion. 

BECKER, C.J., ROSE, GIBBONS, DOUGLAS, 
HARDESTY and PARRAGUIRRE, JJ., concur. 

All Citations 

121 Nev. 759, 121 P.3d 592 
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665l5''Tcl260 

99 Nev. 530 
Supreme Court of Nevada. 

Robert Z. WILLIAMS, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No.13911. 

I 
June 22, 1983. 

Defendant was convicted in the Eighth Judicial District 
Court, Clark County, Joseph S. Pavlikowski, J., of 
second-degree murder, and he appealed. The Supreme 
Court held that in view of evidence, though admitted in 
form of defendant's testimony alone, that victim may have 
provoked attack by picking defendant up and throwing 
him to the floor, trial court erred in failing to instruct jury 
on voluntary manslaughter, which failure totally removed 
theory of defense case from jury's consideration. 

Reversed and remanded for new trial. 

West Headnotes (4) 

[ll 

[21 

Criminal Law 
P Necessity oflnstructions 

Criminal Law 
l\t= Some, Any, Slight, or Weak Evidence 

Defendant in criminal case is entitled, upon 
request, to jury instruction on his or her theory 
of the case, so long as there is some evidence, 
no matter how weak or incredible, to support 
it, including defense theory that defendant is 
guilty oflesser-included offense. 

21 Cases that cite this headnote 

Criminal Law 
P Necessity of Instructions 

With respect to defendant's entitlement, upon 
request, to jury instruction on his or her 
own theory of the case, so long as there is 
some evidence to support it, evidence from 

[3] 

[4] 

defendant alone need not be supported by 
other independent evidence. 

16 Cases that cite this headnote 

Criminal Law 
®'9 Necessity of Instructions 

Criminal Law 
~ Instructions on Particular Points 

If defense theory of the case is supported 
by some evidence which, if believed, would 
support corresponding jury verdict, failure to 
instruct on that theory totally removes it from 
jury's consideration and constitutes reversible 
error. 

10 Cases that cite this headnote 

Homicide 
~ Degree or Classification of Manslaughter 

In view of evidence, though admitted in 
form of defendant's testimony alone, that 
victim may have provoked attack by picking 
defendant up and throwing him to the floor, 
trial court erred in failing to give requested 
instruction on lesser-included offense of 
voluntary manslaughter, which failure totally 
removed theory of the defense case from jury's 
consideration. 

6 Cases that cite this headnote 

Attorneys and Law Firms 

*530 Colucci, Minagil & Aurbach, Las Vegas, for 

appellant. 

D. Brian McKay, Atty. Gen., Carson City, Robert J. 
Miller, Dist. Atty. and James Tufteland, Deputy Dist. 
Atty., Las Vegas, for respondent. 

*531 OPINION 

PERCURIAM: 
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Appellant was convicted of second degree murder for 
the death of Glenn Sult. The sole issue on appeal is 
whether the district court erred by refusing to give a 
requested instruction on voluntary manslaughter, on the 
ground that no evidence had been presented which, if 
believed by the jury, would support a manslaughter 
verdict. We conclude that there was evidence of voluntary 
manslaughter, that it was error to refuse the instruction 

' 
and that the error requires reversal of the judgment. 

and guided him toward the door Sult swung at appellant 
and a fistfight ensued. Appellant stated that during the 
fight Sult picked him up and threw him to the floor 
immediately after which appellant grabbed a platfon~ 
shoe from the floor and struck Sult in the back of the 
head, inflicting the fatal wounds. Although other evidence 
introduced **262 by the prosecution is consistent with 
the state's theory of murder, appellant's statement, if 
believed by the jury, would support a verdict of voluntary 
manslaughter. Suit's alleged act of picking appellant up 

[1] [2] [3] A defendant in a criminal case is entitled and throwing him bodily to the floor would constitute 
upon request, to a jury instruction 011 his or her theory ' an attempt to commit a serious personal injury, which 
of the case, so long as there is some evidence, no matter is sufficient provocation for heat-of-passion voluntary 
how weak or incredible, to support it. Riddle v. State, manslaughter within the meaning of NRS 200.050. See 
96 Nev. 589, 613 P.2d 1031 (1980); Barger v. State, 81 Jackson v. State, 84 Nev. 203,438 P.2d 795 (1968) (being 
Nev. 548, 407 P.2d 584 (1965). This includes a defense knocked to ground considered sufficient provocation; 
theory that the defendant is guilty of a lesser-included murder verdict upheld because appellant had exhibited 
offense, such as manslaughter in the instant case. See acts of deliberation between provocation and homicide, 
Lisby v. State, 82 Nev. 183,414 P.2d 592 (1966). Evidence a factor wholly absent from this case). See also State v. 
from the defendant alone need not be supported by other Smart, supra. Compare State v. Fisko, 58 Nev. 65, 70 P.2d 
independent evidence. See Barger v. State, supra; see also 1113 (1937), overruled on other grounds, Fox v. State, 73 
People v. Gajda, 87 Ill.App.2d 316,232 N.E.2d 49, 52- Nev.24I,316P.2d924(1957)(physicalassaultminorand 
3 (Ill.App.Ct.1967). If a defense theory of the case is of fleeting duration, amounting to little more than slight 

supported by some evidence which, if believed, would battery). 

support a corresponding jury verdict, failure to instruct on 
that theory totally removes it from the jury's consideration 
and constitutes reversible error. Allen v. State, 98 Nev. 
354, 647 P.2d 389 (1982); Barger v. State, supra; see State 

v. Smart, 328 S.W.2d 569 (Mo.1959). 

[4] In this case, the prosecution admitted appellant's 
voluntary post-arrest statement as part of its case in chief. 
That statement *532 contains appellant's version of the 
alterction that led to the death of the victim. Appellant 
claimed that Sult was an uninvited guest at his home and 
refused to leave, and that when appellant took Suit's arm 

The district court's failure to instruct the jury on voluntary 
manslaughter totally removed that theory of the defense 
case from its consideration. As such, the error requires 
reversal of the judgment. See Allen v. State, supra. 

The judgment is reversed and the case is remanded for a 
new trial. 

All Citations 

99 Nev. 530, 665 P.2d 260 
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Preciad? v. State, 318 P.3d 176 (2014) 

130 Nev. Adv. Op. 6 ------.,--··---=-~-----==-

KeyCite Yellow Flag - Negative Treatment 

Declined to Extend by Chao v. State, Nev., March 15, 2017 

318 P.3d176 
Supreme Court of Nevada. 

Edward PRECIADO, a/k/a Edward 

A. Preciado-Nuno, Appellant, 

v. 
The STATE of Nevada, Respondent. 

No.58000. 

I 
Feb. 13, 2014. 

I 
Rehearing Denied April 30, 2014. 

I 
Reconsideration En Banc Denied July 31, 2014. 

Synopsis 
Background: Defendant was convicted in a jury trial in the 

Eighth Judicial District Court, Clark County, Donald M. 

Mosley, J., of volm1tary manslaughter with the use of a 

deadly weapon. Defendant appealed. 

Holdings: The Supreme Court, Douglas, J., held that: 

[1] due process required memorialization of bench and in
chambers conferences; 

[2] erroneous failure to memorialize bench and in

chambers conferences did not prejudice defendant; 

[3] prospective jurors' relationships with police officer and 

State's witnesses did not warrant exclusion for cause; 

[4] prospective juror's statement regarding graphic photos 

warranted exclusion for cause; but 

[5] trial court's failure to exclude juror for cause was 

harmless error. 

Affirmed. 

West Headnotes (11) 

[1] Constitutional Law 

~ Recordation;court reporters 

Criminal Law 
~ Appointment and services of 

stenographer 

Due process required memorialization 
of bench and in-chambers conferences 
during non-capital prosecution for voluntary 
manslaughter; meaningful appellate review 

was inextricably linked to the availability 

of an accurate record of the lower court 

proceedings, such that, regardless of the type 

of case, it was crucial for the trial court 

to memorialize all bench conferences, either 
contemporaneously or by allowing attorneys 

to make a record afterward. U.S.C.A. 
Const.Amend. 14. 

3 Cases that cite this headnote 

[2] Criminal Law 

[3] 

~ Appointment and services of 
stenographer 

Criminal Law 
~ Questions Presented for Review 

Meaningful appellate review is inextricably 

linked to the availability of an accurate record 

of the lower court proceedings regarding the 

issues on appeal; therefore, a defendant is 

entitled to have the most accurate record of his 
or her district court proceedings possible. 

Cases that cite this headnote 

Criminal Law 
~,,, Absence of stenographer or other 

ministerial officer 

Trial court's erroneous failure to memorialize 
bench and in-chambers conferences did 

not prejudice defendant m voluntary 
manslaughter prosecution, where defendant 
failed to allege any specific prejudice caused 

by the error, and the trial court record 

was sufficient to allow appellate court to 
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[4] 

[SJ 

[6] 

adequately consider all issues raised by 
defendant. 

4 Cases that cite this headnote 

Criminal Law 
~ Absence of stenographer or other 

ministerial officer 

A district court's failure to make a record of 
an unrecorded sidebar warrants reversal only 
if the appellant shows that the record's missing 

portions are so significant that their absence 
precludes the Supreme Court from conducting 
a meaningful review of the alleged errors that 
the appellant identified and the prejudicial 
effect of any error. 

5 Cases that cite this headnote 

Jury 
'*'"" Relationship to party or person 

interested 

Jury 
~ Personal relations in general 

Prospective jurors' relationships with police 
officer and State's witnesses did not warrant 
exclusion of jurors for cause in voluntary 
manslaughter prosecution, where both jurors 
unequivocally stated that they could be 
impartial when examining evidence and 
rendering a verdict. 

Cases that cite this headnote 

Jury 
~ Bias and Prejudice 

Prospective juror's statement that graphic 
photos would have made her think that the 
defendant was a little bit guilty warranted 
exclusion of juror for cause in voluntary 
manslaughter prosecution, where, although 
juror stated that should could be impartial, 
she was equivocal, and statement that graphic 
photo would have made her think defendant 
was guilty (without proof defendant caused 

damage in photo) cast doubt on her 
impartiality. 

WtiSTLAW © 2017 Thomson Reuters, No claim to 

[7] 

[8] 

[9] 

1 Cases that cite this headnote 

Jury 
~ Bias and Prejudice 

A prospective juror should be removed for 
cause only if the prospective juror's views 
would prevent or substantially impair the 
performance of his duties as a juror in 
accordance with his instructions and his oath. 

4 Cases that cite this headnote 

Jury 
~ Competence for Trial of Cause 

If the jury actually seated is impartial, the 
fact that a defendant had to use a peremptory 
challenge to achieve that result does not mean 
that the defendant was denied his right to an 
impartial jury. 

Cases that cite this headnote 

Criminal Law 
!@,;-. Overruling challenges to jurors 

A district court's erroneous denial of a 
challenge for cause is reversible error only if it 
results in an unfair empaneled jury. 

2 Cases that cite this headnote 

[10] Jury 
~ Discretion of court 

The district court has broad discretion in 
ruling on challenges to prospective jurors for 
cause. 

3 Cases that cite this headnote 

[11] Criminal Law 
~ Overruling challenges to jurors 

Trial court's erroneous failure to exclude 
prospective juror for cause, after juror stated 
that graphic photo would have made her think 
defendant was guilty, was harmless error in 
voluntary manslaughter prosecution, where 
prospective juror was not empaneled on the 
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jury, and juror's preconceptions did not infect 
the jury panel. 

4 Cases that cite this headnote 

Attorneys and Law Firms 

*177 Law Office of Lisa Rasmussen and Lisa A. 
Rasmussen, Las Vegas, for Appellant. 

Catherine Cortez Masto, Attorney General, Carson City; 
Steven B. Wolfson, District Attorney, and Steven S. 
Owens, Chief Deputy District Attorney, Clark County, 
for Respondent. 

BEFORE GIBBONS, C.J., DOUGLAS and SAITTA, JJ. 

OPINION 

By the Court, DOUGLAS, J.: 

We take this opportunity to stress that bench and in
chambers conferences should be memorialized either 
contemporaneously or by allowing counsel to make a 
record afterward; and that a prospective juror who 
is anything less than unequivocal about his or her 
impartiality should be excused for cause. 

Appellant Edward Preciado engaged in a physical 
altercation with Kim Long. During the altercation, 
Preciado repeatedly struck Long in the head with a 
hammer, killing her. Preciado claimed self-defense, but a 
jury convicted Preciado of voluntary manslaughter with 
the use of a deadly weapon. The district court sentenced 
Preciado to the maximum of 4 to 10 years in prison, with 
a consecutive 4 to 10 years for the weapon enhancement. 

On appeal, Preciado raises eight issues for this court's 
review: (1) whether the district court's failure to record 
numerous bench and in-chambers conferences was a 
constitutional violation; (2) whether the district court 
erred in declining to give Preciado's jury questionnaire 
and denying his challenges for cause; (3) whether the 
State committed prosecutorial misconduct; (4) whether 
the State mishandled critical evidence; (5) whether the 
district court erred in limiting Preciado's examination of 
three witnesses; (6) whether the trial judge improperly 

'sentenced Preciado; (7) whether the trial judge was biased 

against the defense; and (8) whether cumulative error 
. . 1 1 reqmres a new tna . 

1 Preciado also asks this court to review alleged 
errors in his presentence investigation report, but 
we decline to do so because he failed to object to 

any perceived inaccuracies in the report at the time 
of his sentencing, thereby waiving the argument on 
appeal. See NRS 176.156(1); Stockmeier v. State, Bd. 
of Parole Comm'rs, 127 Nev.--,--, 255 P.3d 209, 
214 (2011). 

After full consideration, we determine that only two of 
Preciado's issues have some merit: that the district court 
erred in failing to record numerous bench and in-chambers 
conferences and in failing to excuse for cause a prospective 
juror who was equivocal about her impartiality. However, 
these errors were harmless; thus, we affirm Preciado's 
judgment of conviction. 

*178 Unrecorded bench conferences and in-chambers 

discussions 

[l] The district court conducted numerous unrecorded 
bench and in-chambers conferences during Preciado's 
trial. The court memorialized some of the conferences, 
but not all. The court also denied Preciado's motion to 
settle the trial record and reconstruct the unrecorded 
conferences. Preciado argues that the court's failure to 
make a record of all of the conferences effectively denied 
him his right to appeal. 

[2] Meaningful appellate review is inextricably linked to 
the availability of an accurate record of the lower court 
proceedings regarding the issues on appeal; therefore, a 
defendant is entitled to have the most accurate record of 
his or her district court proceedings possible. See Daniel 

v. State, 119 Nev. 498, 507-08, 78 P.3d 890, 897 (2003). In 
Daniel, we determined that SCR 250( 5)( a) and due process 
require a district court to record all sidebar proceedings in 
a capital case either contemporaneously with the matter's 
resolution, or the sidebar's contents must be placed on the 
record at the next break in trial. Id 

Due process requires us to extend our reasoning 
in Daniel to defendants in noncapital cases, because 
regardless of the type of case, it is crucial for a 
district court to memorialize all bench conferences, either 
contemporaneously or by allowing the attorneys to make 
a record afterward. 
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[3] [4] Here, the district erred by failing to make a 
record of the unrecorded conferences, but this misstep 
does not warrant reversal. A district court's failure to 

make a record of an unrecorded sidebar warrants reversal 
only if the appellant shows that the record's missing 
portions are so significant that their absence precludes this 
court from conducting a meaningful review of the alleged 
errors that the appellant identified and the prejudicial 
effect of any error. Id. at 508, 78 P.3d at 897, Preciado 
did not demonstrate that the district court's failure to 
record all conferences prejudiced his appeal. The district 
court record is sufficient to allow this court to adequately 
consider all issues that Preciado preserved for appeal. 
Thus, the unrecorded conferences did not prejudice 
Preciado, and reversal is not warranted. 

Challenges for cause 

[SJ [61 During the jury selection process, Preciado 
asserted challenges for cause against prospective jurors # 
304, # 318, and# 496, in an attempt to exclude the jurors 
from the jury pool. Preciado asserted that: (I) prospective 
juror # 304's statement that graphic photos would make 
her think Preciado was a little bit guilty demonstrated that 
she could not be impartial when reviewing the evidence 
and rendering a verdict, (2) the district court should have 
excluded prospective juror # 318 because he knew two 
of the State's witnesses, and (3) prospective juror # 496's 
relationship with a Las Vegas police officer effectively 
prohibited her from being objective when evaluating the 
evidence. 

The district court denied all of Preciado's challenges for 
cause after each of the three prospective jurors stated 
that he or she could be impartial. The court determined 
that the jurors' statements alleviated any doubt as to 
their impartiality. In response, Preciado used peremptory 
challenges to eliminate prospective jurors # 304 and# 496, 
but he did not have any remaining peremptory challenges 
to eliminate prospective juror # 318, who sat on the 
empaneled jury, 

his oath.' " Weber v. State, 121 Nev. 554, 580, 119 
P.3d 107, 125 (2005) (quoting Leonard v. State, 117 Nev. 
53, 65, 17 P.3d 397, 405 (2001)). "If the jury actua!ly 
seated is impartial, the fact that a defendant had to use a 
peremptory challenge to achieve that result does not mean 
that the defendant was denied his right to an impartial 
jury." Blake v. State, 121 Nev. 779, 796, 121 P.3d 567, 578 
(2005). A district court's erroneous denial of a challenge 
for cause is reversible error only if it results in an unfair 
empaneled jury. See id The district court has broad 
discretion in ruling on challenges for cause. Id. at 795, 121 
P.3d at 577. 

*179 [11] The district court did not abuse its discretion 
in denying Preciado's challenges for cause against 
prospective jurors # 318 and # 496, but the court did 
abuse its discretion in denying Preciado's challenge against 
prospective juror # 304. Prospective jurors # 318 and 
# 496 unequivocally stated that they could be impartial 
when examining the evidence and rendering a verdict; 
thus, they were suitable jurors. But, while prospective 
juror # 304 stated that she could be impartial, she was 
equivocal. Prospective juror # 304's statement that a 
graphk photo would make her believe the defendant 
was guilty (without proof that the defendant caused 
the damage depicted in the photo) cast doubt on her 
impartiality. Therefore, the court should have granted 
Preciado's challenge for cause against prospective juror 
# 304. However, the court's error was harmless and does 
not require reversal because prospective juror # 304 was 
not on the empaneled jury and her preconceptions did not 
infect the jury panel. Further, though Preciado did not 
have a peremptory challenge left to remove juror# 318, 
we conclude that juror # 318 demonstrated the ability to 
set aside any preconceived prejudices. Therefore, juror # 
3 l 8's presence on the empaneled jury did not prejudice 
Preciado. Consequently, this issue is not grounds for 
reversal. 

Accordingly, we affirm Preciado's conviction. 

[7] [8] [9] [10] 
We concur: GIBBONS, C.J., and SAITTA, J. 

A prospective juror should be removed 
for cause only if the "prospective juror's views 'would 
prevent or substantially impair the performance of his 
duties as a juror in accordance with his instructions and 
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