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August 23, 2012

Law Center to Prevent Gun Violence has developed a model assault weapon law that combines the best elements of assault weapon bans across the country, bringing together the strongest and most effective provisions into a single document.  Based on our review of existing laws, judicial decisions, policy research, studies, and other gun violence prevention data, the Law Center has created a comprehensive model to improve upon, and avoid the loopholes present in the expired federal law and some state assault weapon laws. 

Model laws provide a starting point – a framework from which state or local legislation can be drafted, reviewed, debated, and ultimately adopted.  Every jurisdiction seeking to ban assault weapons – whether at the state or local level – must determine which provisions are politically viable and appropriate for its constituents.  

The principal elements of the Law Center model include:

· Definition of assault weapons.  Based on a “single military feature test,” the definition eliminates one of the weaknesses of the expired federal ban, and emphasizes high capacity and enhanced control during firing.
· Ban on assault weapons.  The manufacture, importation, possession, purchase and transfer of assault weapons are prohibited.
· Ban on large capacity ammunition magazines.  Also separately prohibited are the manufacture, importation, possession, purchase and transfer of large capacity ammunition magazines – feeding devices whose capacity greatly enhances the lethality of assault weapons and other firearms.
· Treatment of assault weapons already in circulation.  Two options are included: (1) assault weapons already in circulation are banned and must be removed from the jurisdiction, rendered permanently inoperable, or surrendered for disposal to the appropriate law enforcement authority, an approach adopted by several local communities; or (2) “pre-ban” assault weapons must be registered with the appropriate law enforcement authority, a process included in a number of the state and local bans, but not in the federal ban.

Please note that not all local governments have the authority to regulate firearms, and that even when they do, such ordinances must be carefully tailored to ensure conformity with state law.  For more information and assistance in drafting a ban, please contact the Law Center at (415) 433-2062, or via e-mail at requestassistance@smartgunlaws.org. 

TEXT OF MODEL LAW TO BAN ASSAULT WEAPONS AND LARGE CAPACITY AMMUNITION MAGAZINES


Findings

[Findings in support of a law are most effective when they are specific and localized.  When possible, incorporating state and/or local data from law enforcement, the public health community, and the media is advised.  General findings are included below.]

Whereas assault weapons are semi-automatic firearms designed with military features to allow rapid spray firing for the quick and efficient killing of humans;

Whereas in 1995, an estimated 2 million assault weapons were already in circulation in the United States;[footnoteRef:1] [1:  U.S. Department of Justice, Bureau of Justice Statistics, Guns Used in Crime, 6, July 1995.] 


Whereas assault weapons have been the weapon of choice in many mass shootings of innocent civilians, including the July 20, 2012 mass shooting in Aurora, Colorado. James Holmes killed 12 people and wounded 58 using, among other weapons, a Smith & Wesson M&P15 assault rifle equipped with a magazine capable of holding 100 rounds of ammunition in a single loading;[footnoteRef:2]   [2:  Violence Policy Center, Understanding the Smith & Wesson M&P15 Semiautomatic Assault Rifle Used in the Aurora, Colorado Mass Murder, July 2012, available at  http://www.vpc.org/studies/M&P15.pdf.] 


[bookmark: _Ref333482496]Whereas assault weapon shootings are responsible for a significant percentage of the deaths of law enforcement officers killed in the line of duty.[footnoteRef:3] Anecdotal evidence from law enforcement leaders suggests that military-style assault weapons are increasingly being used against law enforcement by drug dealers and gang members.[footnoteRef:4] In response, law enforcement agencies are upgrading their arsenals to include more assault weapons.[footnoteRef:5]  [3:  Violence Policy Center, Officer Down—Assault Weapons and the War on Law Enforcement, May 2003.]  [4:   International Association of Chiefs of Police (IACP), Taking a Stand: Reducing Gun Violence in Our Communities 26-7 (Sept. 2007).]  [5:  See, e.g., Susan Candiotti, Cops Find Themselves in Arms Race with Criminals, Cable News Network, Nov. 6, 2007, available at http://www.cnn.com/2007/US/11/05/cops.guns/index.html (last visited Aug. 21, 2012); Kevin Johnson, Police Needing Heavier Weapons, USA Today, Feb. 20, 2007, at 1A.] 


Whereas the International Association of Chiefs of Police recommends enactment of effective bans on military-style assault weapons in order to curb the ability of criminals to “outgun” law enforcement officers.[footnoteRef:6] [6:  Taking a Stand, supra note 4.] 


Whereas in 1994, a federal ban on the manufacture, transfer, and possession of semi-automatic assault weapons and the transfer and possession of large capacity ammunition feeding devices was enacted.[footnoteRef:7] The law included a ten-year sunset provision. In 2004, Congress allowed the law to expire. Seven states and the District of Columbia currently ban assault weapons at the state level and (with the exception of Connecticut) large capacity ammunition magazines.[footnoteRef:8]  Two additional states regulate but do not ban assault weapons.[footnoteRef:9] [7:  18 U.S.C. § 922(v)(1).  All references to sections of the Violent Crime Control and Law Enforcement Act of 1994, codified at 18 U.S.C. § 921 et seq., are to the sections as they appeared on September 12, 2004.]  [8:  The states that ban assault weapons are: California (Cal. Penal Code §§ 16350, 16790, 16890, 30500-31115); Connecticut (Conn. Gen. Stat. §§ 53-202a – 53-202o); Hawaii (assault pistols only)( Haw. Rev. Stat. Ann. §§ 134-1, 134-4, 134-8); Maryland (assault pistols only)( Md. Code Ann., Crim. Law §§ 4-301 – 4-306); Massachusetts (Mass. Gen. Laws ch. 140, §§ 121, 122, 123, 131, 131M); New Jersey (N.J. Stat. Ann. §§ 2C:39-1w, 2C:39-5, 2C:58-5, 2C:58-12, 2C:58-13); and New York (N.Y. Penal Law §§ 265.00(22), 265.02(7), 265.10). The District of Columbia’s ban is codified at D.C. Code Ann. §§ 7-2501.01(3A), 7-2502.02(a)(6), 7-2505.01, 7-2505.02(a), (c).  ]  [9:  The states that regulate but do not ban assault weapons are Minnesota (Minn. Stat. §§ 624.712 – 624.7141) and Virginia (Va. Code Ann. §§ 18.2-287.4, 18.2-308.2:01, 18.2-308.2:2, 18.2-308.7, 18.2-308.8). In addition to its ban on assault pistols, Maryland also regulates the sale of other assault weapons. Md. Code Ann., Pub. Safety § 5-101(p).] 

Whereas studies show that the federal assault weapon ban resulted in a marked decrease in the use of assault weapons and large capacity ammunition magazines in crime.  One study found that in several major cities, the share of recovered crime guns that were assault weapons declined by at least 32% after the federal ban was adopted.[footnoteRef:10]  Another study analyzed data kept by the Virginia State Police and found a clear decline in the percentage of crime guns that were equipped with large capacity ammunition magazines after the federal ban was enacted. The percentage reached a low of 10% in 2004 and then steadily climbed after Congress allowed the ban to expire; by 2010, the percentage was close to 22%.[footnoteRef:11] [10:  Christopher S. Koper, An Updated Assessment of the Federal Assault Weapons Ban: Impacts on Gun Markets and Gun Violence, 1994-2003, Report to the National Institute of Justice, U.S. Department of Justice (June 2004) 49.]  [11:  About the Project: The Hidden Life of Guns, Wash. Post, Jan. 22, 2011; David S. Fallis & James V. Grimaldi, Virginia data show drop in criminal firepower during assault gun ban, Wash. Post, Jan. 23, 2011.] 


Whereas our nation’s lax gun laws adversely impact our neighbors, especially Mexico.  A joint report by scholars in Mexico and the United States found that semi-automatic assault rifles are the most sought after and widely used weapons by Mexican drug trafficking organizations.[footnoteRef:12] According to the Bureau of Alcohol, Tobacco, Firearms and Explosives (“ATF”), over two-thirds of firearms seized by Mexican authorities and traced over fiscal years 2007-2011 originated in the U.S.[footnoteRef:13] The actual percentage is likely much higher due to the large number of trace requests that lacked sufficient data to determine the source country of the firearm.[footnoteRef:14] [12:  Colby Goodman & Michel Marizco, U.S. Firearms Trafficking to Mexico: New Data and Insights Illuminate Key Trends and Challenges, in SHARED RESPONSIBILITY: U.S.-MEXICO POLICY OPTIONS FOR CONFRONTING ORGANIZED CRIME 185 (Eric L. Olson, David A. Shirk & Andrew Selee eds., 2010).]  [13:  U.S. Department of Justice, Bureau of Alcohol, Tobacco and Firearms and Explosives, Office of Strategic Intelligence and Information, International Firearms Trace Data, Mexico 2007-2011 (March 2012), available at: http://www.atf.gov/statistics/download/trace-data/international/2007-2011-Mexico-trace-data.pdf.]  [14:  Id. ] 


Whereas a recent study found that the expiration of the federal assault weapon ban likely contributed to increased drug-trafficking related violence in Mexico. The authors of the study found that after the federal ban expired, there was a 40% increase in homicide rates in areas in Mexico along the Texas, New Mexico and Arizona borders compared to areas along the California border. California bans assault weapons under state law while the other border states do not.[footnoteRef:15] [15:  Arindrajit Dube, Oeindrila Dube, & Omar Garcia Ponce, Cross-Border Spillover: U.S. Gun Laws and Violence in Mexico (August 13, 2012). APSA 2012 Annual Meeting Paper, available at  SSRN: http://ssrn.com/abstract=2108854.] 


Whereas banning assault weapons is consistent with the Supreme Court’s interpretation of the Second Amendment.  In the 2008 ruling in District of Columbia v. Heller, the United States Supreme Court stated for the first time that the Second Amendment protects a law-abiding citizen’s right to possess an operable handgun in the home for self-defense.[footnoteRef:16]  The Court noted, however, that the right is limited. Among other limitations, the Court recognized that the Second Amendment would not preclude banning “dangerous and unusual weapons” such as M-16 rifles.[footnoteRef:17] [16:  District of Columbia v. Heller, 554 U.S. 570 (2008).]  [17:  Id. at 626-28.] 


Whereas after the Heller decision, the District of Columbia adopted a set of strong new gun laws, including a measure prohibiting the possession of assault weapons and large capacity ammunition magazines.  In 2011, the D.C. Circuit Court of Appeals upheld these laws against a Second Amendment challenge.[footnoteRef:18]  [18:  Heller v. District of Columbia, 670 F.3d 1244 (D.C. Cir. 2011).] 


Whereas a strong majority of Americans support banning military-style firearms. An August 2012 poll published by CNN/ORC International found that 57% of respondents favor banning the manufacture, sale and possession of semi-automatic assault weapons, such as the AK-47, and 60% favor banning large capacity ammunition magazines that can hold more than 10 rounds of ammunition.[footnoteRef:19]  A Field & Stream poll revealed that sixty-seven percent of its readers did not consider assault weapons to be legitimate sporting guns.[footnoteRef:20]   [19:  CNN Poll: Gun Control Opinions Following Shootings (Aug. 9, 2012)(citing a national poll of 1,010 Americans conducted by ORC International from August 7-8, 2012), available at http://politicalticker.blogs.cnn.com/2012/08/09/cnn-poll-gun-control-opinions-in-wake-of-shootings/.]  [20:  Field & Stream, The 2003 National Hunting Survey (July 2003).] 


Whereas the wide availability of assault weapons is a serious risk to public health and safety;

Therefore, the State legislature/County or City governing body hereby adopts the following: 

2.	Definitions

(a)  “Assault weapon” means any:

(1)  Semi-automatic rifle that has the capacity to accept a detachable magazine and has one or more of the following:
	(i)	A pistol grip or thumbhole stock; 
	(ii)	Any feature capable of functioning as a protruding grip that can be held by the non-		trigger hand;
	(iii)	A folding or telescoping stock;
(iv)	A shroud attached to the barrel, or that partially or completely encircles the barrel, allowing the bearer to hold the firearm with the non-trigger hand without being burned, but excluding a slide that encloses the barrel; 

(2)  Semi-automatic pistol, or any semi-automatic, centerfire or rimfire rifle with a fixed magazine, that has the capacity to accept more than 10 rounds of ammunition;

(3)  Semi-automatic pistol that has the capacity to accept a detachable magazine and has one or more of the following: 
(i)	Any feature capable of functioning as a protruding grip that can be held by the non-trigger hand;
	(ii)	A folding, telescoping or thumbhole stock;
(iii)	A shroud attached to the barrel, or that partially or completely encircles the barrel, allowing the bearer to hold the firearm with the non-trigger hand without being burned, but excluding a slide that encloses the barrel; or
(iv)	The capacity to accept a detachable magazine at any location outside of the pistol grip;
	
(4)  Semi-automatic shotgun that has one or more of the following:
(i) 	A pistol grip or thumbhole stock;
(ii)	Any feature capable of functioning as a protruding grip that can be held by the non-trigger hand;
(iii)  	A folding or telescoping stock;
(iv)	A fixed magazine capacity in excess of 5 rounds; or
(v)	An ability to accept a detachable magazine;

(5)  Shotgun with a revolving cylinder;
		
(6)  Conversion kit, part, or combination of parts, from which an assault weapon can be assembled if those parts are in the possession or under the control of the same person.

(b)  “Assault weapon” does not include any firearm that has been made permanently inoperable.  

[Note:  Some jurisdictions exclude from the definition of “assault weapon” antique firearms (generally meaning firearms manufactured before 1899, although sometimes including replica firearms) and weapons designed for Olympic target shooting events.  However, these exceptions are not required.  Such categories of assault weapons also can be subject to registration rather than an outright ban.]
	
(c) “Detachable Magazine” means an ammunition feeding device that can be loaded or unloaded while detached from a firearm and readily inserted into a firearm and includes a magazine that can be detached by merely depressing a button on the firearm either with a finger or by use of a tool or bullet.

(d) “Fixed Magazine” means an ammunition feeding device contained in, or permanently attached to, a firearm in such a manner that the device cannot be removed without disassembly of the firearm action.

(e)  “Large capacity magazine” means any ammunition feeding device with the capacity to accept more than 10 rounds, but shall not be construed to include any of the following: 

(1)  A feeding device that has been permanently altered so that it cannot accommodate more than 10 rounds. 

(2)  A 22 caliber tube ammunition feeding device. 

(3)  A tubular magazine that is contained in a lever-action firearm. 

3.	Prohibitions

(a)  No person, corporation or other entity in the State/County/City may manufacture, import, possess, purchase, sell or transfer any assault weapon or large capacity magazine.  

(b)  Section (a) shall not apply to:

(1)  Any government officer, agent, or employee, member of the armed forces of the United States, or peace officer, to the extent that such person is otherwise authorized to acquire or possess an assault weapon and/or large capacity magazine, and does so while acting within the scope of his or her duties; or

(2) The manufacture of an assault weapon or large capacity ammunition feeding device by a firearms manufacturer for the purpose of sale to any branch of the armed forces of the United States, or to a law enforcement agency in this State/County/City for use by that agency or its employees, provided the manufacturer is properly licensed under federal, state and local laws.

(3) The sale or transfer of an assault weapon or large capacity ammunition feeding device by a dealer that is properly licensed under federal, state and local laws to any branch of the armed forces of the United States, or to a law enforcement agency in this State/County/City for use by that agency or its employees for law enforcement purposes.


[Option 1 – Banning assault weapons already in circulation: Section (3)(c)]  

(c)  Any person who, prior to the effective date of this law, was legally in possession of an assault weapon or large capacity magazine shall have 90 days from such effective date to do any of the following without being subject to prosecution:

(1)  Remove the assault weapon or large capacity magazine from the State/County/City;

(2)  Render the assault weapon permanently inoperable; or

(3)  Surrender the assault weapon or large capacity magazine to the appropriate law enforcement agency for destruction [subject to specific agency regulations].

[Option 2 – Registration of assault weapons already in circulation: Section (3)(c) through (g)]  

(c)  Any person who, prior to the effective date of this law, was legally in possession of an assault weapon or large capacity magazine shall have 90 days from such effective date to do any of the following without being subject to prosecution:

(1)  Remove the assault weapon or large capacity magazine from the State/County/City;

(2)  Render the assault weapon permanently inoperable;

(3)  Surrender the assault weapon or large capacity magazine to the appropriate law enforcement agency for destruction [subject to specific agency regulations]; or

(4)  If eligible, register the assault weapon as provided in subsection (d).

(d)  Any person seeking to register an assault weapon that he or she legally possessed prior to the effective date of this law must comply with the following requirements:

(1)  Submit to a background check conducted by the appropriate law enforcement agency to confirm that he or she is not a prohibited purchaser under 18 U.S.C. § 922 [add the appropriate state and local citations];

(2)  Unless the person is currently prohibited by law from possessing a firearm, immediately register the assault weapon with the appropriate law enforcement agency;

(3)  Safely and securely store the assault weapon pursuant to the regulations adopted by the appropriate law enforcement agency.  Law enforcement is authorized to inspect the storage of assault weapons to ensure compliance with this subsection;

(4)  Annually renew the registration, subject to the completion of a new background check.

(5)  Possess the assault weapon only on property owned or immediately controlled by the person, or while on the premises of a licensed gunsmith for the purpose of lawful repair, or while engaged in the legal use of the assault weapon at a duly licensed firing range, or while transporting the weapon incompliance with 18 U.S.C. § 926a.

(6)  Report the loss or theft of a registered assault weapon to the appropriate law enforcement agency within 48 hours of the time the discovery was made or should have been made.

[bookmark: FolioHit2](e)  If a registered assault weapon is used in the commission of a crime, the registered owner shall be civilly liable for any damages resulting from that crime.  The liability imposed by this subsection shall not apply if the assault weapon was stolen and the registered owner reported the theft of the firearm to law enforcement within 48 hours of the time the discovery was made or should have been made.

(f)  Registered assault weapons may not be purchased, sold or transferred, except for transfer to a licensed gunsmith for the purpose of lawful repair, or transfer to the appropriate law enforcement agency for the purpose of surrendering the assault weapon for destruction.  

(g) Persons acquiring an assault weapon by inheritance, bequest, or succession shall, within 90 days of acquiring title, do one of the following:

(1)  Modify the assault weapon to render it permanently inoperable; or

(2)  Surrender the assault weapon to the appropriate law enforcement agency for destruction [subject to specific agency regulations];

(3) Transferred to a firearms dealer who is properly licensed under federal, state and local laws.

(h) The registered owner of an assault weapon may not purchase additional assault weapons.

(i)  Law enforcement may charge a fee for each registration and registration renewal pursuant to 
Section (c).

4.	Penalties

[Penalties vary significantly based on the standards of each state and local government.  States almost always make assault weapon violations a felony.  Maximum penalties range from three to 15 years in prison (but may be lower for first-time offenders), and a fine of several thousand dollars is sometimes an additional penalty, depending on the circumstances.  Local penalties are usually limited to one year in jail and/or a $1,000 fine, although these penalties may be lower in some cases/jurisdictions.  In almost all cases, the weapons are subject to seizure and destruction.]

5.	Severability

If any provision or term of this Chapter is for any reason declared unconstitutional or invalid or ineffective by any court of competent jurisdiction, such decision shall not affect the validity or the effectiveness of the remaining portions of this Chapter or any part thereof.  The State/County/City hereby declares that it would have adopted this Chapter notwithstanding the unconstitutionality, invalidity or ineffectiveness of any one or more of its articles, sections, subsections, sentences or clauses. 
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