v  Pusric Lanps CounciL

301 Pennsylvania Avenue, N.W.
Suite 300

Washington, D.C. 20004

{202) 347-5355 Fax: {202) 737-4086

January 7, 2008

Mr, Jim Caswell

Director, Bureau of Land Management
1849 C Street, N.W.

Washington, D.C. 20240

Dear Mr. Caswell:

As you are aware, the Congressional language that provides direction on how the BLM
will renew BLM grazing permits and leases when these permits/leases reach the end of
their current term will expire on September 30, 2008. We'd like to express our
appreciation of the working relationship we have with your Range staff to discuss this
and other issues of importance to our industry.

It is our opinion that language in the Omnibus Appropriations Bill for FY 2004, (P1 108-
108), is consistent with other current laws and with existing regulations. It states, in
pertinent part:

" The terms and conditions contained in the expired, transferred, or waived permit
or lease (waived in the case of the USFS but not of issue in this letter to

you), shall continue in effect under the renewed permit or lease until such time as
the Secretary of Interior .... completes processing of such permit or lease in
compliance with all applicable laws and Regulations, at which time such permit
or lease may be canceled, suspended, or modified, in whole or in part, to meet the
requirements of such applicable laws and Regulations ."

We recognize that the BLM has a responsibility to evaluate under the National
Environmental Policy Act the environmental and social and economic impacts, if any, of
significant changes to the current terms and conditions of a BLM grazing permit or

lease prior to a decision to make those changes. However, it is our view that renewal of a
permit under the same terms and conditions does not constitute a “major federal
action” as envisioned by NEPA and therefore does not, in and of itself, require
environmental analysis. Environmental documentation would only be required for those
allotments in which resource conditions have changed, indicated a need for a change in
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the terms and conditions of the permit. BLM adoption of this approach will partiaily
restore the policy that was in effect prior to 1999 that assured the automatic renewal of a
permit under the same terms and conditions. A return to this policy may preclude having
to ask Congress to renew the provisions of the 2004 Appropriations Bill.

If the current policies of the BLM are not revised to reflect this well-established approach
to permit renewal before next September 30, 2008, and should the current appropriations
language not have been renewed by that time, our permittees will lose their long-
recognized ability to have their permits automatically renew.

We are requesting that you proceed with this necessary policy change. In the alternative,
please clearly convey to us what will be the BLM approach with respect to renewal of a
grazing permit or lease that expires after September 30, 2008.

Thank you for considering our position. Please contact us with any questions and we look
forward to your response. We would be please to meet with you at your earliest
convenience to further discuss this subject of great importance to the BLM and our
industry.

Sincerely,
Tl Plblaar
Dave Nelson

President
Public Lands Council
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UNITED STATES DEPARTMENT OF THE INTERIOR

BUREAU OF LAND MANAGEMENT
WASHINGTON, D.C.20240 . .  InReglyReferTo:
_ : 4100 (220) -
EMS TRANSMISSION Sepesnbez 10, 1999
Instruction Memomndum Neo, 99-194
Expires: 9/30/00 -

To: All ¥ield Offices
From: _Assistant Dimcfar, Renewable Resources and Planning
Subject: Permittes Requests For Information on Grazing Renewal

The Ficld Offices have asked for instructions on how to respond to letters from livestock
permitiees’ cnnnmstha:ﬂmBLMwﬂlnotcomphtewmkwmwpumuIaIgrmngpmm
bcfa:ethoscpemnmmq:me

The BLM does not intend to order remova! of livestock, vpon expiration of a pexmit or lease,

where & permittee has met the requirernents of the Administrative Procedure Act (APA) 5

U.S.C. section 558(c). BLM recognizes a permittee may rely on the APA 10 continue to graze,

However, this mechanism has not bean used in the past in a situation such as this and there may
- be some legal risk. _

The BLM can assist the process by asking the permittees or lessees to give the BLM a request for
renewal before current permits or leases expire. Such a request for renewal may not be strictly
necessary, but we think that it is a prudent method to proceed in this situation. You may contact
the permit or lease holders in sny mammer you deem effective. Request for renewals may be
brief, but should be in writing and should contein 2 short statement that the permit or lzase holder
remains gualified to graze on the public Jands. All requests should be in writing and dated and
gigned. BLM should send a bill for the remainder of the grazing season where gppropriate. The
BLM should jssne additionnl bills following the ususl procedures if the extension extends jitn
ﬁmneyea:s The Grazing Authorization and Billing System (GABS) must be used to produce

all grazing bills.
We are all aware that you have prioritized work and committed scarce resources 1o complete the
high prioniy task of grazing permit and Jesse renewals. We recognize yourr hard work at NEPA

compliance and in providing for the long term health of the Jand, This has been a most
challenging and difficult task and we recognize snd appréciate your efforts,

Questions canceming this mmarandum ghould be addressed to George Ramey, WO Rangeland

Management Specialist at 202-452-7747.
Post-it~ Fax Note 7671 [Ddeg_ ;o [HE>
To p'j- o de F"""LQ«* < Jc

Aasa,staat. !hracwr, Hereszble Besources
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Marg R Stimpert” Cheyenne, Wyoming 820030346 *admitted in Colotado
Brandon L. Jensca®? Telephone 307/632-5105 “admitted in New Mexico
Kuthryn Brack Morrow" ** Telefax 307/637-3891
Kristin Shaun Firzgerald ! main®@buddfalen com

www.huddfalen.com

Memorandum
To: John Falen

Via: Telefax
775/272-3396

From: Karen Bﬁdd-Falcn
Budd-Falen Law Offices, LLC

Date: January 24, 2008
Re: Follow up to Bureau of Land Management Memorandum

Regarding National Environmental Policy Act Applicd to Term
Permit Renewal or Transfer

The purpose of this memorandum is to make you aware of two recent additional
cases regarding the application of National Environmental Policy Act (“NEPA”) to
Bureau of Land Management (“BLM”) permit renewals and transfers. This
memorandum does not change the opinion that NEPA should not apply to the renewal
or transfer of a {ermn grazing permit when there are no on-the-ground changes in
grazing. ‘Those new cases are as follows:

With regard to grazing permit transfers, there is an additional Ninth Circuit case
that supports the contention that NEPA should not apply to the transfer of a term
grazing permit from one qualified entity to ancther, In National Wildlife Federation v.
Espy, the court held that if the transfer of title does not change the status quo, it is not
subject to NEPA (i.e. callle grazed on the land both before and after the title transfer).
45 F.3d, 1377, 1343-44 (9™ Cir. 1995) quoting Upper Snake River v. Hodel, 921 F.2d 232,
235 (9™ Cir. 1990).

Second, with regard to permit renewals, Great Old Broads for Wilderness v,
Kempthorne, refers to the various appropriations riders providing for the renewal of all
expiring permits pending the completion of requisite review procedures. Great Qld
Broads for Wilderness v. Kempthorne, 452 F.Supp.2d 71, 76 (D. D.C. 2006). Specifically
this case recognizes that with the Consolidated Appropriations Act of 2000, the
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Secretary of the Interior was required to renew any grazing permit that expired or was
transferred during fiscal year 2000 with “[t]he terms and conditions contained in the
expiring permit. . . continu[ing] in effect under the new permit . . . until such time as the
Secretary of the Interior completes processing such permit . . . in compliance with all
applicable laws and regulations, at which time such permit . . . may be canceled,
suspended or modified, in whole or in part, to mect the requirements of such applicable
laws and regulations.” Id. quoting, Publ.L. 106-113 § 123 (1999). Additionally, it notes
that provisions identical in all relevant aspects were subsequently enacted for those
permits that expired or were transferred during 2001, 2002, and z003. 1d. citing
Department of the Interior and Related Agencies Appropriations Act, Pub.L. No. 106-
291 § 116 (2000); Department of the Interior and Related Agencies Appropriations Act,
Pub.L. No. 107-63 §114 (2001); Consolidated Appropriations Resolution, Pub.L. No.
108-7 § 328 (2003) (requiring renewal of any grazing permit “that expires, is
transferred, or waived during fiscal year 2003"). In 2003, Congress extended the same
renewal requirement to all permits that expired, were transferred, or were waived
“during fiscal years 2004-2008.” 1d. quoting Department of the Interior and Related
Agencies Appropriations Act, Pub.L. No. 108-108 § 325 (2003). This rider also provided
that “the Secretary in [the Secretary’s] sole discretion” is to “determine the priority and
timing for completing required environmental analysis of grazing allotments based on
the environmental significance of the allotments and funding available to the Secretarics
for this purpose.” Pub.L. No. 108-108 § 325. This case specifically recognized the
Appropriation Riders and ruled that the BLM did not act arbitrarily and capriciously by
relying on the Appropriations Riders to renew the livestoek grazing permits in the Gien
Canyon National Recreation Area.

Should you have any questions, please do not hesitate to contact me.

Page 2 of 2
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Cctober 30, 2007

Via E-Mail: jeisenberg@beef.org
and First Class U.S. Mail

Jeff Eisenberg

Public Lands Council

1301 Pennsylvania Avenue, NW
Suite 300

Washington, DC 20004-0607

Re:  Application of National Environmental Policy Act to Bureau of Land
Management Term Permit Renewal

Dear JefT:

This follows upon the documents that my office e-mailed to you last week regarding the
application of the National Environmental Policy Act (“NEPA”) to Bureau of Land Management
(*BLM”) term permit renewals. As I am sure you are aware, our concern regarding whether the
BLM chooses to conduct NEPA review for permit renewals is not as severe as our concern that
livestock may be removed when NEPA is not completed or is not completed properly. Under the
Administrative Procedures Act (“APA”), permits of a continuing nature, such as term grazing
permits, must be renewed at least until a final decision is reached regarding the renewal.
Additionally, even if NEPA applies, changes in the terms and conditions in the permit should not
become effective until after the NEPA process is complete. As explained below, grazing is the
current use. Therefore it is grazing, not grazing removal, that is the status quo. Even Secretary
Babbiit grudgingly accepted that principle.

Often, it seems that permit renewal is compared to a timber sale that cannot go forward
without a final decision so stating. Thus, NEPA can be used to delay a timber harvest because that
harvest is a change in the status quo. We all know that environmentalists have used the NEPA
appeals process to greatly delay or eliminate timber sales. On the other hand, when the renewal
authorization is for an existing use such as a hydro project, no one suggests that the dam should be
removed until the renewal process is complete. This is true even if the renewal process is not
completed until long after the existing authorization has expired. Therefore, environmental activists
have less reason to challenge those renewals because the use will continue while the appeal is
pending. For ongoing uses, the NEPA process can be a pain, but it is usually a manageable pain
because the use continues even if the NEPA process is delayed.
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That is why it is critical to understand that grazing is more like a hydro project or a gas well
than a timber sale because grazing is an existing on going use. If we lose that battle, and each
renewal or transfer is treated as a new authorization, then our detractors will be able stop permittees
from turning out by appealing each renewal decision. Thus, it is important that the industry insist
that grazing renewals be treated as the renewal of an existing use, and not as the authorization of a
new use.

In addition to the above “APA argument,” the grazing industry has rights under the grazing
statutes that other users of federal lands do not have. For example, when the Taylor Grazing Act
(“TGA”) was passed, most of the land now managed by the BLM was reserved from homestead
entry and designated as livestock grazing reserves. This land was then included in grazing districts
which still exist even though we scldom hear the term. When the Federal Land Policy and
Management Act (“FLPMA”) was passed in 1976, it changed a great deal regarding how BLM lands
are managed. However, the FLPMA specifically grandfathered in all land classifications, including
those lands classified as grazing lands. Although the grazing classification can be changed pursuant
to the land planning process, livestock grazing must occur on those lands until that classification is
affirmatively changed.

In Public Lands Council v. Babbitt, the Court ruled that because the land in question was
reserved for livestock grazing purposes, the BLM was required to use the land for livestock grazing
and that a permit not to graze was illegal. Thus, the Court found that the so-called “conservation
use permit” was illegal because it was a permit not to graze upon land where grazing is a required
use. It logically follows then that if the BLM cannot affirmatively choose to completely remove
livestock grazing without first complying with the land planning process to remove the grazing
classification (an action that would require NEPA review) then it cannot accomplish the same thing
by failing to complete NEPA when renewing a term permit on land reserved for livestock grazing.

The provisions of the APA mandating permit renewal until such time as the NEPA
decision—making process is complete apply independently of the TGA. The APA argument is easier
to make because you do not have to explain the history of the grazing lands being reserved for
livestock grazing and the legal ramifications of that designation. However, relying solely on the
APA has two downfalls. First, the APA, which applies to all types of renewable federal permits and
licenses, requires the applicant make a timely request for renewal. Grazing permit holders seldom
request renewal because the BLM has always affirmatively offered the permit to the preference
holder. However, under the TGA, the process starts with the assumption that the land must be used
for grazing. Then the permit is offered to the holder of the preference right.
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Second, the application of the APA with respect to transfers between qualified permit
applicants is not clear. However, under the TGA, the permit will transfer to a qualified applicant
because it must be offered to the new holder of the preference right.

While the concepts mentioned above are not new to you, I hope that these materials are
useful to you and other indusiry leaders. If our industry loses this issue, and renewals can be
delayed in the same manner as a timber sale, the results will be devastating. A categorical exclusion
is not the answer because the list of exceptions is so broad that the anti-grazing groups will always
be able to state a reason why the categorical exclusion should not apply for any given renewal.

As stated above, the application of NEPA, including utilization of a categorical exclusion
is not harmful, so long as it is clear that the failure to complete the process on time does not require
the removal of livestock.

Thank you for your efforts on this issue.

Sincerely,

/s Franklin J. Falen

Franklin J. Falen
BUDD-FALEN LAW OFFICES, LLC

FJIF:nec

Enclosures



Rescissions Act and Pertinent Laws

Emergency Supplemental Appropriations for Additional Disaster
Assistance, for Anti-terrorism Initiatives, for Assistance in the Recovery
from the Tragedy that Occurred at Oklahoma City, and Rescissions
Act, 1995 [P.L. 104-19]

Known as the “Rescissions Act of 1995%

Sec. 504. (a) Schedule for NEPA Compliance.~-Each National Forest System unit
shall establish and adhere to a schedule for the completion of National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) analysis and decisions on
all allotments within the National Forest System unit for which NEPA analysis is
needed. The schedule shall provide that not more than 20 percent of the allotments
shall undergo NEPA analysis and decisions through fiscal year 1996.

(b) Reissuance Pendmg NEPA Compliance.~-Notwithstanding any other law, term
grazing permits which expire or are waived before the NEPA analysis and decision
pursuant to the schedule developed by individual Forest Service System units, shall
be issued on the same terms and conditions and for the full term of the expired or
waived permit. Upon completlon of the scheduled NEPA analysis and decision for the
allotment, the terms and conditions of existing grazing permits may be modified or re-
issued, if necessary to conform to such NEPA analysis.

(¢) Expired Permits.-~This section shall only apply if a new term grazing permit has
not been issued to replace an expired or waived term grazing permit solely because the
analysis required by NEPA and other applicable laws has not been completed and also
shall include permits that expired or were waived in 1994 and 1995 before the date of
enactment of this Act.




FY 2004 Interior and Other Related Agencies Appropriations
Public Law 108-108

Sec. 325. A grazing permit or lease issued by the Secretary of the Interior or a
grazing permit issued by the Secretary of Agriculture where National Forest System
lands are involved that expires, is transferred, or waived during fiscal years 2004-
2008 shal be renewed under section 402 of the Federal Land Policy and
Management Act of 1976, as amended (43 U.S.C. 1752), section 19 of the Granger-
Thye Act, as amended (16 U.S.C. 5801), title IIT of the Bankhead-Jones Farm
Tenant Act (7 U.S.C. 1010 et seq.), or, if applicable, section 510 of the Callforma
Desert Protection Act (16 U.S.C. 410aaa-50). The terms and conditions contained in the
expired, transferred, or waived permit or lease shall continue in effect under the renewed
permit or lease until such time as the Secretary of the Interior or Secretary of Agriculture
as appropriate completes processing of such permit or lease in compliance with all
applicable laws and regulations, at which time such permit or lease may be canceled,
suspended or modified, in whole or in part, to meet the requirements of such applicable
laws and regulations. Nothing in this section shall be deemed to alter the statutory
authority of the Secretary of the Interior or the Secretary of Agriculture: Provided, That
where National Forest System lands are involved and the Secretary of Agriculture has
renewed an expired or waived grazing permit prior to fiscal year 2004, the terms and
conditions of the renewed grazing permit shall remain in effect until such time as the
Secretary of Agriculture completes processing of the renewed permit in compliance with
all applicable laws and regulations or until the expiration of the renewed permit,
whichever comes first. Upon completion of the processing, the permit may be canceled,
suspended or modified, in whole or in part, to meet the requirements of applicable laws
and regulations: Provided further, That beginning in November 2004, and every year
thereafter, the Secretaries of the Interior and Agriculture shall report to Congress the
extent to which they are completing analysis required under applicable laws prior to the
expiration of grazing permits, and beginning in May 2004, and every two years
thereafter, the Secretaries shall provide Congress recommendations for legislative
provisions necessary to ensure all permit renewals are completed in a timely manner. The
legislative recommendations provided shall be consistent with the funding levels
requested in the Secretaries' budget proposals: Provided further, That notwithstanding
section 504 of the Rescissions Act (109 Stat. 212), the Secretaries in their sole
discretion determine the priority and timing for completing required environmental
analysis of grazing allotments based on the environmental significance of the
allotments and funding available to the Secretaries for this purpose: Provided
further, That any Federal lands included within the boundary of Lake Roosevelt National
Recreation Area, as designated by the Secretary of the Interior on April 5, 1990 (Lake
Roosevelt Cooperative Management Agreement), that were utilized as of March 31,
1997, for grazing purposes pursuant to a permit issued by the National Park Service, the
person or persons so utilizing such lands as of March 31, 1997, shall be entitled to renew
said permit under such terms and conditions as the Secretary may prescribe, for the
lifetime of the permittee or 20 years, whichever is less.



Consolidated Appropriations Act, 2005
Public Law 108-447

TITLE HI--GENERAL PROVISIONS

Sec. 339. For fiscal years 2005 through 2007, a decision made by the Secretary of
Agriculture to authorize grazing on an allotment shall be categorically excluded from
documentation in an environmental assessment or an environmental impact statement
under the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) if: (1) the
decision continues current grazing management of the allotment; (2) monitoring indicates
that current grazing management is meeting, or satisfactorily moving toward, objectives
in the land and resource management plan, as determined by the Secretary; and (3) the
decision is consistent with agency policy concerning extraordinary circumstances. The
total number of allotments that may be categorically excluded under this section may not
exceed 900.
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MEMORANDUM
ERHENE
TO: John Falen

FROM: Karen Budd-Falen
DATE: July 30, 2007

RE: Permit Renewals and Transfers

The Department of the Interior (“DOI” or “Secretary”) has issued a policy that
compliance with the National Environmental Policy Act (“NEPA”), 42 U.5.C. 8§ 4321 et
seq. is reguired prior to the renewal or transfer of livestock grazing preferences.
Specifically, the DOI requires that the Bureau of Land Management (“BLM”) complete
an environmental assessment (“EA”) or environmental impact statement (“EIS”)
(collectively “analysis™) prior to term grazing permit reissuance or transfer. This new
policy was the result of an internal change, ﬁot the result of rulemaking or any other
public process. The new BLM permit renewal and transfer policy represents a
significant change to past praaice and statutory authority. Prior to 1998, the BLM held
that the reissuance of a term permit, which allowed the continuation of a previously

authorized activity under the permit’s previous terms and conditions, did not require

Pagci1of 9
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additional NEPA analysis. Rather, the BLM only conducted NEPA analysis when “on-
the-ground” changes were proposed.

As will be explained below, the DOI's new policy directly conflicts with existing
statutes that protect grazing permittees. The Secretary cannot legally eliminate grazing
due to BLM's failure to complete NEPA analysis. The BLM should reinstitute its 1098
poliey.

1. EXISTING STATUTES PROHIBIT THE NEW POLICY

The new DOI policy violétes existing statutes. As will be detailed below, there are
existing statutes which require the BLM to follow certain procedures before adverse
decisions become effective.

A, Taylor Grazing' Act (“TGA™)

The TGA, the statute codifying the BLM permit systemn, contains significant
procedural protection for permittees using the BLM lands. For example, the TGA states
that: |

The Secretary of the Interior shall provide by appropriate rules and

regulations for local hearings on appeals from the decisions of the

administrative officer in charge in a manner similar to the procedure in the

land department. '

43 U.8.C. § 315h. This provision guarantees the right to a hearing when the BLM
proposes an action that is adverse to a grazing permit. The new BLM policy frustrates
this section by forcing permittees off their allotments before the agency makes a
decision. Because many permittees do not have any other place to go with their

livestock, they will be forced out of business before their hearing on the merits can

begin.

Pagez2of 9
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The Taylor Grazing Act also states:

Except that no permittee complying with the rules and regulations laid
down by the Secretary of the [nterior shall be denied the renewal of such
permit, if such denial will impair the value of the grazing unit of the
permittee, when such unit is pledged as security for any bona fide loan.

43 U.5.C. § 315b. In this case, the new BLM policy does not make an exception for
grazing permits used to secure any bona {ide loan. Thus, the new BLM policy violates

this mandate.

B. Federal Land Policy and Management Act (“FLPMA").
According to FLPMA, grazing permits and leases may be issued by the BLM for a

period of shorter than ten years only when the Secretary determines that:

it will be in the best interest of sound land management to specify a
shorter term: Provided, That the absence from an allotment management
plan of details the Secretary concerned would like to include but which are
undeveloped shall not be the basis for establishing a term of shorter than
ten years: Provided further, Thai the absence of completed the land use
lans or court ordered environmental statemen 1 not be the sole
basis for establishing the term shorter than ten vears unless the Secretary
determines on a case-by-case basis that the information to be contained in

h land use plan or court o nvironmental i ct statement is
1 to determine w r a shorter te uld be established for
an ons set forth in items (1) through of this secton.

43 U.S.C. § 1752(b). (Emphasis added.) In violation of this statute, the BLM has issued
a nation wide blanket policy stating that the sole basis for effectively canceling a permit
is the absence of a completed “environmental statement.” In contrast, the above quoted
statute dictates the opposite result; the mere failure of the agency to timely complete a
land use plan or court ordered environmental statement “shall not be the sole basis for
establishing the [grazing permit] term shorter that ten years” without consideration of

the Secretary on a case by case basis.
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FLPMA further states:

The Secretary shall insert in any instrument providing for the use,

oceupancy, or development of the public lands a provision authorizing

revocation or suspension, after notice and hearing, of such instrument

upon a final administrative finding of a violation of any term or condition

of the instrument, . . , . Provided further, That the Secretary may order an

immediate temporary suspension prior to a hearing or final administrative

finding if he determines that such a suspension is necessary to protect

health or safety or the environment: Provided further, That, where other

applicable law contains specific provisions for suspension, revocation, or

cancellation of a permit, license, or other authorization to use, accupy, or

develop the public lands, the specific provisions of such law shall prevail.
43 U.S.C. § 1732(c). This provision clearly mandates against the BLM policy for several
reasons. First, this section of FLPMA statute contemplates suspension of a permit for a
violation of a statute. In this case, the permittees have violated no statutes justifying the
suspension of their permits. Second, if there is a temporary suspension, such decision
must be made on a case by case basis to “protect the health or safety or the
environment.” As stated above, the BLM policy does not contemplate a decision
suspending grazing permits on a case by case basis for protection of health, safety or the
environment.

Third, the last line of the statute states that specific language in other statutes
shall govern the issue. An example of such specific language is contained in 43 U.S.C. §
1752(g) which states:

Except in cases of emergency, no permit or lease shall be canceled under
this subsection without two years’ prior notification.

Contrary to this language, the BLM policy would “cancel” grazing permits with no
notice simply for the failure of the BLM to complete its duties. As has been stated above,

the BLM’s policy violates the law.
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C. Administrative Review Pursuant to the Adminjstrative Procedure Act
[“AP e !!J

The APA provides several procedural requirements that must be followed prior to

issuing a decision which adversely impacts a grazing permit. Title 5 U.S.C. § 554 states
that adjudications are to be made on the record, after opportunity for a hearing before

an impartial hearing officer. Additionally, the agency must allow interested parties an
opportunity for the submission and consideration of fact, legal arguments and offers of
settlement. The BLM policy fails to include these protections before eliminating grazing.
Title 5 U.5.C. § 556 establishes the burden of proof, and anthorizes the agency to
issue subpoenas and to receive evidence. These procedural requirements must be
followed after the agency proposes an initial decision and before the agency can issue a

final decision. Specifically, the statute states:

(d) Exeept as otherwise provided by statutc, the proponent of a rule or order has
the burden of proof. Any oral or documentary evidence may be received.... A
sanction mav not be imposed or rule or order issued except on consideration of

the whole record or those parts thereof cited by a party and ““““‘“'teé brandin
scoordance with the reliable, probative, and su idence. ... A partyis
entitled 4o nracent his coce or defense by oral or dncumentary evidence, to submit

TeSIEERRITRE TRF LFE OIS

rebuttel evidenee, and to conduct such cross-examination as may be required for
a full end true éuzﬂiasure ofthefucts. ...

{e) The tran w"p* of testimony and exhlblts together wrth all the  papers and

S e daalve a

requests ﬁ}ﬁ'I d iz the

Py, Dere r---

2!5.5--5';-:.-..-3 nlarmial

TE cision rests on
] i‘w
2 gvidence In the record, a
r I T4 - Fr pormrrack Fmam Annsr © Fir\!.*r £ FYLF PO T
pariyisen’ on timely re toan unity te show the conts
K—::— ¥ KI Eim!., \IBE\EL& 'LI Aaied Vak ¥y

5 US.C. § 556(dXe). (Emphasis added.)
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Finally, the APA clearly states that federal agencies may not eliminate a license or
permit, simply because of agency failure to renew the permit within the appropriate

period of time. According to the APA:

When application is made for a license required by law, the agency, with due
regard for the rights and privileges of all the interested parties or adversely
affected persons and within a reasonable time, shall set and complete proceedings
required to be conducted in accordance was sections 556 and 557 of this title or
other proceedings required by law and shall make its decision. .

new license in accordance with agency rules, a license with reference to an activity
of a coutinuing natare does not expire until the application has been finally

determined bg the s SEETCY.
5 U.8.C. § 558(c). (Emphases added). This statute makes it clear that the BLM cannot

simply refuse to allow the permittees to continue to vss their permits, without making
an aifitmative and appealable decision that the permit is canceled. The BLM policy
violates this statute.

D. Judicial Review Pursuant to the APA

Judicial review of agency actions is governed by 5 U.S5.C. §§ 702 et seq. According
to that statute:
The reviewing court shall —

(1}  compel agency actions unlawfully withheld or unreasonably

delayed; and
(2)  hold unlawful and set aside agency action, findings, and conelusions
found to be ~
(a)  arhitrary, capricious, abuse of discretion, or otherwise not in
accordance with law
(B) inexcess of statutory _;urrsd;at;c'z, abuse of discretion, or short of
statutoxy nght,
) : sthaervance of procedure ired by law;
455 maﬁﬁﬁeu by substantial evxdence in a case sub]ect to section 556
and 557 of this gtle or ctherwise reviswed on the record of wn

agency hearing provided by statute. .
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(Emphasis added.) The new BLM policy does not honor the substantive and procedural
protections that are required by the above referenced statute. Rather, the new BLM
policy will summarily eliminate grazing without consideration of the harm to the
permittees and without giving the permittees an opportunity to protect their interest.
Therefore, if the Secretary’s new policy is challenged in federal court pursuant to 5
U.5.C. § 706, the policy must be stricken because it is not in accordance with law and
does not observe procedure required by law.
H, THE NEW POLICY IS NOT REQUIRED BY EXISTING LAW

NEPA applies to any “major federal action significantly impacting the quality of
the human environment.” 42 U.S.C. § 4332(C). The DOT has not explained why a
simple “paper transaction” which will not result in any change to the “human
environment” requires NEPA compliance. To subject a grazing permit which has
already been analyzed for “impacts on the human environment” under a BLM fand use
plan to NEPA analysis, simply because the permit is up for renewzl, is not only

TIiiisii

sistent with prevailing law, but wastes the agency's time and taxpayer’s money,

e
]
]
»

e
L

v
-
-

Counsider the following points:
First, there is no court decision or other legal requirement that the BLM eliminate

livestock grazing if NEPA studics have not been completed.” The “Comb Wash” Interior

! The case is even more compelling with regard to the Forest Service NEPA permit

reissuance pohcy In fact, the onlytwo court cases aﬂegmg that the Forest Service must
: i refzsuancs ended in negotiated “case
. Thus, the agency has precluded the courts
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Board of Land Appeals (“IBLA”} decision, which will be discussed below, does not
change this statement,

Second, legislative history and court precedent clearly demonstrate that the agency
is not mandated to complete NEPA documentation when issuing or renewing term grazing
permits and authorizations. For example, during the congressional debates over the
Public Rangelands Improvement Act ("PRIA™) 43 U.S.C. § 1752(d) (the Act authorizing
allotment management plan (“AMP"} development), Congress specifically stated that the
development of most AMPs would not be subject to NEPA requiremnents uniess on-the-
ground improvements were planned.

Third, the few federal court cases dealing with NEPA appiication to federal land

azing permits discuss NEPA compliance for land use plans, and allotment

management. These cases start with the proposition NEPA applics to development
of land use plans and land and resource management plans (*RMPs"). For the last
fifteen (15) years, the Forest Service and the BLM have been completing NEPA analyacs

25 pari of their Jaad use planning processes. Sse Resources Limited v, Robinson, 789 F,
Supp. 1520 (D. Mont, 1041},

Wit regard fo site specifie analysis on the individual BLM grazing allotments,
the courts have held that NEPA analysis is not necessary on every individusl grazlng

ailotment. In NRDC v Morion, the court held that o single national EIS prepared by the

s - ¥ % T S Hta BIQ canmoa® nenvios
BLM for its grazing program viclated NEPA heeause & prograi-w LIS g prov

determine what course of action is appropriate under what circumstances.” NRUU V.

oo Ty a n#’
o

i, Si.iijij. G224 ;z.ar.;} C. 197 7}, gfd go7 K og 1386 (D-c. Cir. 1976), cert.
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denied, 427 U.S. 913. Significantly, the court emphasized that NEPA did not require

preparation of an EIS on each grazing allotment. The court declared that “so long as the
actual environmental effects of particular permits or groups of permits in specific areas
are assessed, questions of format are to be left to fthe BLM].” Id. at 841

The BLM will eite to an IBLA decision, National Wildlife Federation et al. v.

ciaiming that the decision requires completion of a NEFA an

grazing permit. This ralian

Fad

e v B myv i sy = 3 3 s J 3
fatts of that specific case. The TBLA did not say that NEPA compliance was necded for

e L s eas P X VIR .. YERF &2 I

permit reissuance on all grazing atiotments in the west. 1o acaition, iBlAisan
administrative agency not a federal court.
HI. RECOMMENDATION

Because the new policy was created administratively, it can be changed

.
escindt

administratively, We recommend that the BOI simply

trthn snn

P REEN AT

:lioy which does not reguire NEPA compliance to simply renew a

-
T

lerm grazing permit under existing terms and conditions.

2 In complying with the court's decision, the BLM divided all the allotments in its
ndividual resource areas into three general categories, “maintenance,” “improvement”
and “custodial.” The agency then completed an EIS for each category- In one particular

5 the BLRTz derision to divide fifty-five {55) grazing allotinents into
t‘sese n ree categones and complete an EIS for each category.

e ¥
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John & Sharon Falen

From: "Maggie Beal" <mbeal@beef.org>
To: "Jeff Eisenberg" <jeisenberg@beef.org>; <mbeali@beef.org>
Sent: Friday, August 10, 2007 12:45 PM

Attach: Secretary lefter 8-07.pdf
Subject: PLC lefter to Secretary Kempthorne

The following letter was sent to Secretary of the Interior Dirk Kempthorne today.

August 10, 2007

The Honorable Dirk Kempthorne
Secretary of the Interior

1849 C Street, NW, Room 6156
Washington, DC 20240

Dear Secretary Kempthorne:

The Public Lands Council wants to thank you for meeting with our leadership
last Wednesday, 1 August. We strongly believe that cooperative conservation
will ultimately prove to be successful if those who own or make a living from
the land are engaged in the task. Because we share your mission of caring for
the land while also striving to run economically viable ranching operations in
the West, we were grateful to come speak with you about the critical issues
facing the livestock industry on public lands: Bureau of Land Management
(BLM) regulation litigation, issuance of Endangered Species Act (ESA)
regulations, and grazing permit security. Our views on each of these issues
are summarized below.

BLM Grazing Regulations Litigation

We ask the Department to appeal the adverse ruling on the grazing reguiations
issued by Judge Winmill, if possible. If an appeal proves not to be possible,
we ask the Department to reopen the administrative record at the earliest
possible date to perform the analyses necessary to strengthen the legal
defensibility of those aspects of the rule that are most central to effective
administration of the grazing program by BLM.

ESA Regulations

8/10/2007
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We ask the Department to publish proposed regulations to improve
administration of the Endangered Species Act at the earliest possible date.

Grazing Permit Security

We ask the Department to take the necessary measures and focus the
necessary resources to ensure that grazing permits are renewed and are not
interrupted because of an effort to address environmental laws.

Again, we want to thank you for meeting with us and giving us the chance to
exchange our views on these important issues with you.

Sincerely,

David Nelson
President

CC: Michael Bogert, Counselor to the Secretary
Gary Smith, Director, External and Intergovernmental Affairs
Jim Hughes, Acting Director, Bureau of Land Management

Jim Caswell, Nominated Director, Bureau of Land Management
<<Secretary letter 8-07.pdf>>
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