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Thank you, Chair Miller, Vice Chair Scheible and members of the Joint Interim Standing Committee on
the Judiciary for the opportunity to submit testimony on behalf of FAMM regarding second look
sentencing and the need for Nevada to explore these reforms during the 2025 Legislative Session.

FAMM is a nonpartisan, nonprofit organization that seeks to create a more fair and effective justice
system that respects our American values of individual accountability and dignity while keeping
communities safe. We advocate sentencing policies that are individualized and fair, protect public
safety, and preserve families. As part of our national Second Chances Agenda, FAMM advocates for
second look sentencing across the country and at the federal level.

What is Second look sentencing?

Second look sentencing laws allow courts or other sentencing review boards (parole board,
indeterminate sentence board, etc.) to reevaluate a person’s sentence after a significant period of
time in prison and determine if that sentence is still necessary. These laws grant people serving
lengthy prison sentences the opportunity to have their sentences reviewed and potentially be
released if they have successfully rehabilitated themselves. Decision-makers retain discretion to
reduce a sentence, grant release, or leave the existing sentence in place.

Second look sentencing laws come in many different forms. Legislatures have ample flexibility to
determine a mechanism that best fits their existing criminal justice system and prison populations.
For example, some second look sentencing laws are limited to people of a certain age (e.g. emerging
adults who were under the age of 25 at the time of the offense, or people considered geriatric by
correctional standards); others can only be initiated by a motion from a state prosecutor (often
referred to as prosecutor-initiated resentencing).

FAMM has developed Principles for Second Look for legislators when crafting second look policy:

Broad eligibility criteria. Since many people grow out of criminal behavior!, the opportunity to
demonstrate rehabilitation and be considered for release should be available to all people serving
long sentences, without categorical exclusions based on type of offense. The potential fiscal benefits
of a second look law are also the largest if people serving the longest sentences are eligible. Recall
that second look is discretionary; release is never automatic and only occurs after all relevant
circumstances are considered. Decision-makers retain authority.

Require a reasonable, evidence-based minimum time served before eligibility. People can change
tremendously in a decade. Incarcerating someone for longer than necessary wastes taxpayer money
and can disrupt supportive relationships, cause job skills to atrophy, and make it harder to
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successfully transition back into society. The Model Penal Code recommends judicial second look
after 15 years.>

Focus decision-making on the person’s situation and condition today. The second look decision-
maker’s primary question should be whether continued incarceration is necessary to protect the
public now. People grow and change, and recidivism drops as people age.® The crime itself, like
disciplinary infractions that are more than five years old, do not provide much insight into answering
this question, and should therefore not be primary considerations. However, this does not preclude
consideration of evidence suggesting that the person should not have received such a severe sentence
in the first place (e.g., they were not the primary actor, were young at the time of the crime, or
received an irrational or now-illegal mandatory sentence).

Include presumptions in favor of release for people who meet certain criteria. As mentioned, many
people “age out of crime,” and data shows that there is a diminished risk of someone past their 50s
being reincarcerated for a new criminal offense once released.* As such, second look mechanisms
could benefit from a presumption of release for people who meet certain criteria, such as advanced
age.

Avoid unduly long or onerous post-release supervision. Most reoffending by people under
community supervision happens within the first two years.> Lengthy terms of supervision and
unnecessary conditions of release do not improve public safety, and instead waste taxpayer resources
while setting people up to fail.®

Provide access to reentry programming and supports both during and after incarceration to help
ensure that people given second chances are able to successfully transition back into their
communities. While reentry support is important for anyone leaving prison, it is especially vital for
people who have been disconnected from their communities for decades. Reentry planning must take
place early and often, and include wraparound services upon release.

Ensure that victims and victims’ families are kept informed about the case and provided with services
and resources to help support their healing. To ensure that justice, not vengeance, is the touchstone
of our criminal justice system, the U.S. Constitution guarantees that society at large, not crime
victims, determines what crimes to charge, who will be convicted (hence the right to trial by jury),
and what sentence is appropriate. Decisions regarding second chances should likewise be made in the
interest of justice, safety, and broader community needs. At the same time, it is crucial to provide
appropriate support to survivors of crime, particularly as people are released from prison.’
Additionally, virtually all second look sentencing mechanisms provide an opportunity for victims to
be heard and provide an impact statement for consideration in the event of resentencing.
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Include a right to counsel and funding for defense attorneys. A right to counsel helps ensure that
second look cases are presented to the court effectively and efficiently, particularly given the
challenges of hearing pro se and long-closed cases from prison.®

Include a right to appeal. A right to appeal promotes fairness and consistency and helps ensure that
the decision-making process aligns with the legislature’s intent in enacting the second look law.® The
right to appeal can be tailored to address the factors in the second look law and not create a new
cause of action for all issues.

Allow people denied release the opportunity to reapply at reasonable intervals, and require that
rejections include guidance on what an individual should do to become a strong candidate at their
next review. Growth is an ongoing process. Someone who is not currently ready for release may be
ready in several years, if given direction for improvement. Those who have fulfilled the
recommendations from a prior review should receive a presumption in favor of release.

Include data collection and reporting requirements. These are necessary in order to monitor and
address any disparities that may arise, and ensure that any other shortcomings are identified and
improved.

Why does Nevada need second look sentencing?

Nevada’s sentencing policies have resulted in a significant proportion of the prison population
serving long and life sentences. As of December 2023, there are 560 people serving life without
parole sentences, and 1,892 people serving life with parole sentences.'® Finally, there are 1,888
offenders with sentences longer than 15 years, and 1,272 people who have served more than 15
years.!!

Evidence supports the idea that Nevada should give judges the opportunity to revisit old, lengthy
sentences. They can determine if the sentence is still in the interest of justice and an appropriate use
of Nevada’s finite public safety resources. While not everyone will be ready to come home, many
will be.

First, we know that lengthy sentences are not an effective deterrent against criminal behavior. As the
Department of Justice’s National Institute of Justice (NIJ) states, “the certainty of being caught is a
vastly more powerful deterrent than punishment.”*? “Prisons are good for punishing criminals and
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keeping them off the street, but prison sentences (particularly long sentences) are unlikely to deter
future crime.”

Furthermore, the relationship between age and criminal behavior reveals that lengthy sentences can
reach a point of diminishing return as it results to incapacitation and specific deterrence — in other
words, prevent an individual from engaging in future criminal behavior. Because young people’s
brains are still developing through their mid-20s, they are more impulsive and susceptible to peer
influence than older adults, and less able to inhibit inappropriate behavior, manage intense emotions,
and fully consider consequences of their behavior.** Consequently, criminal activity peaks during the
late teen years and early 20s. In fact, breaking the law is normal behavior during that period: In self-
reporting surveys, most adolescents report having done so.™® Fortunately, people grow and change.

As people get older, they become less and less likely to engage in crime. One recent recidivism study
found significantly low recidivism rates, defined as reincarceration for a new criminal offense within
three years of release, in people in their 40s, 50s, and beyond.® The report revealed a recidivism rate
of six percent for people between the ages of 45 and 55 years and a recidivism rate of three percent
for people over the age of 55.17 This relationship held true for people convicted of violent crimes.
Only four percent of people convicted of violent crimes released between ages 45 and 54 and one
percent released at 55 or older were reincarcerated for new crimes within three years.*® Among
people previously convicted of murder, those rates fell to 1.5% and 0.4%, respectively.®

There is also promising data in states that have either enacted second look policies or have released a
significant number of individuals from lengthy sentences through other means:

e In Philadelphia, 174 people were resentenced and released after having been sentenced to life
without parole (LWOP) for homicides committed as children. After they had been in the
community for an average of 21 months, only two (1.1%) had been reconvicted of any
offense.?’

e In Maryland, 188 people serving LWOP, mostly for murder or rape, were released after
serving 30 or more years because a court ruled that jury instructions in their cases had been
unconstitutional. Six years later, only five (2.7%) had returned to prison for either violating
parole or a new crime.?
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¢ In California, of 860 people convicted of murder who were granted parole between 1995 and
2011, only five (0.5%) had been reincarcerated for a new crime as of 2011.2?

e In Washington State as of May 2023, 98 people serving sentences for crimes they committed
prior to age 18 have been released from prison prior to their expected release date. Of them,
only 2 (2.1%) have been convicted of a new felony crime (both were assault in the third
degree), and 5 (5.2%) have their parole revoked and were returned to prison for technical
violations (as opposed to new criminal violations).?

Which states have second look sentencing?

FAMM publicly tracks pending second chances legislation and existing second look laws and
models. The following states have some form of second look: California, Colorado, Connecticut, the
District of Columbia, Illinois, Louisiana, Minnesota, New Mexico, Oregon, and Washington.

These existing policies vary in scope and structure. FAMM has long held up the second look policy
in Washington, D.C. as the best second look mechanism in the nation. Under D.C. law, people who
are serving a sentence for an offense that occurred before their 25" birthday are eligible to petition
the court for resentencing after serving 15 years of their sentence.?* This mechanism does not exclude
anyone based on offense type. D.C.’s second look law originally only applied to people who were
under 18 at the time of the crime, but after seeing the success of people released under that law, the
D.C. City Council extended it to people who were under 25 at the time of the crime.?

In determining whether or not resentence a person, the court must consider:

1. The person’s age at the time of the offense;

2. The person’s history and characteristics;

3. Whether the person has substantially complied with the rules of the institution, and whether

the person has completed any educational, vocational, or other program, where available;

Any report or recommendation received from the prosecutor;

Whether the person has demonstrated maturity, rehabilitation, and a fitness to reenter society

sufficient to justify a sentence reduction;

6. Any statement, provided orally or in writing by a victim of the offense for which the person
is imprisoned, or by a family member of the victim if the victim is deceased;

7. Any reports of physical, mental, or psychiatric examinations conducted by licensed health
care professionals;

8. The person's family and community circumstances at the time of the offense, including any
history of abuse, trauma, or involvement in the child welfare system;

o s
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9. The extent of the person's role in the offense and whether and to what extent another person
was involved in the offense;

10. The diminished culpability of juveniles and persons under age 25, as compared to that of
older adults, and the hallmark features of youth, including immaturity, impetuosity, and
failure to appreciate risks and consequences, which counsel against lengthy terms in prison,
despite the nature of any particular crime, and the personal circumstances that support an
aging out of crime; and

11. Any other information the court deems relevant to its decision.

The Washington, D.C. second look has been a great success — allowing D.C. to safely resentence
individuals and loosen its reliance on life and long sentences. As of June 2023, 195 people had been
released under this expanded second look law, and only 7 (4%) had been rearrested.?® People
released under this bill have found employment and success, taking full advantage of their second
chance — with some dedicating their time to preventing future violence in their communities.?’

As previously mentioned, some second look mechanisms require the prosecuting attorney to bring
the motion for resentencing. These policies are often referred to as “prosecutor-initiated
resentencing”. Such policies have been enacted in Oregon, Washington, Illinois, and Louisiana but
the first prosecutor-initiated resentencing policy was enacted in California.?® In 2018, the California
legislature passed AB 2942 which granted District Attorneys the power to petition the courts for
recall and resentencing.?® The policy was expanded upon in 2021 with the passage of AB 1540
which, among other improvements, created a presumption favoring resentencing for any motions
brought by a District Attorney (or other public safety officials such as the Attorney General and head
of the California Department of Corrections and Rehabilitation).*

California further invested in this second look approach through the creation of a three-year, nine
county pilot program that required district attorney’s offices to set up policies for resentencing
considerations and a partnership with the county public defender offices.3! While it is too early to
determine recidivism rates for those released, preliminary data analyses from the RAND Corporation
show that the California system has resulted in a number of resentencing. In the first 18 months of
the county pilot program, 105 cases were referred to the court for resentencing and, as of October 1,
2023, 91 cases have resulted in resentencing with 63 people released from prison.*2
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Last year saw continued the advancement of second look reforms across the country. Six states
passed legislation to either expand or create new second look mechanisms.* Colorado, for example,
passed HB 23-1293 which grants people sentenced as habitual offenders the ability to petition for
resentencing after serving 10 years of the sentence.®* Additionally, Connecticut expanded their youth
parole mechanism to include people sentenced before 2005 for an offense that occurred before their
21% birthday.® Furthermore, Minnesota passed an omnibus criminal justice bill that included a
prosecutor-initiated resentencing policy similar to California’s.%

In addition to existing policies, two legal organizations have adopted “model” second look policies
for adoption at the state and federal level. The American Legal Institute’s Model Penal Code includes
a provision that would allow incarcerated individuals, regardless of offense type, to petition for
resentencing after 15 years, with a reapplication available within 10 years the initial petition.3” The
American Bar Association adopted a resolution urging federal, state, local, territorial, and tribal
governments to adopt second look mechanisms that allow people to petition for second look
resentencings after serving ten years of their sentence.®®

Which States are Considering Second Look Reforms?

FAMM is currently tracking 82 bills in 23 states that would create or expand upon existing second
look sentencing mechanisms. These bills, much like existing second look mechanisms, vary across
eligibility and procedure.®

As of this testimony, there are many second look sentencing bills working their way through their
respective legislatures. Earlier this month, the Virginia Senate passed SB 427 — a bill that would
provide people serving long sentences an opportunity for resentencing after serving a set period of
time. This bill does not include exclusions based on offense type but has created a tiered system that
sets time served requirements of 15, 20, and 25 years based on the severity of the offense.*°

Additionally, California is considering legislation to provide people serving life without parole
sentences an opportunity for resentencing after serving at least 25 years of their sentence. However,
this legislation limits its application to people with an offense that occurred before June 5, 1990. The
bill passed the Senate last year and will be considered by the Assembly during the second year of
California’s two-year legislative session.*

Below is a breakdown of all 82 bills that FAMM is tracking and the release mechanism’s parameters:
e 22 bills would create a second look not tied to age
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o 6 of these include exclusions based on offense and/or sentence
e 14 bills include a second look exclusively for people who were under 18 at the time of the
crime.
o 4 of these include exclusions based on offense and/or sentence
e 9 bills would provide a second look for people who were emerging adults at the time of the
crime, though the exact age limits vary
o 4 of these include exclusions based on offense and/or sentence
e 20 bills would provide an opportunity to be considered for release based on advanced age,
typically in combination with time-served
o 7 of these include exclusions based on offense and/or sentence
e 19 bills would provide an opportunity to be considered for release based on medical needs
o 2 of these include exclusions based on offense and/or sentence
e 7 bills would establish prosecutor-initiated resentencing, but only 1 is exclusively a
prosecutor resentencing bill. The remainder generally would establish a second look after
people have served a certain amount of time, or at any time with the consent of the prosecutor
« 3 bills would allow resentencing for specific category of people (ex/DV victims or people
whose crime was rooted in substance use disorder)
o All 3 of these include exclusions based on offense and/or sentence
o 16 bills involve retroactive sentencing reform that applies to a specific crime (ex/felony
murder) or category of crimes. In some cases, the reform has already been made
prospectively and the bill would make the reform retroactive, in other cases the bill includes
both prospective and retroactive reform
o 5 hills do not fall into any of these categories (ex/ a bill that removes LWOP as a prospective
sentencing option)

FAMM stands ready to assist lawmakers and stakeholders, and has a national network of members
who support second look sentencing. Thank you again for your time and consideration of our views.

I hope the information provided will prove useful as this committee continues to pursue possible
second look legislation during the 2025 legislative session. If you have any questions, please feel free
to contact me at dlandsman@famm.org.
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