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Overview and Objectives

» Created in March 2010

Affirmative steps to prevent wrongful convictions

P Uniform process for the review and investigation of meaningful claims
of mnocence :

h 4

Components

) Program Chief and Senior ADA

» . Coordinate actwmes of Internal Working Committee
P Supervise reinvestigations

P Internal Wor_k:ing Committee
P Fifteen Senior ADAs
b Subcommittees for best practices

¥ Qutside Panel

P Advises on pohcy matters and evolving issues in area of wrongful
conwvictions

Materials Attached

Disclosure/ Materiality Memomndu:m
M/ Giglio Memorandum
Brady/Giglio Checklist

Identification Case Checklist
'ECAB Questions for Police Officers
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DISTRICT ATTORNEY OF THE COUN‘I‘Y OF NEW YORK
INTEROFFICE MEMORANDUM

TO: All Assistant District A&omcys

FROM: Cyrus R. Vance, Jr. OFN/

DATE: April 18, 2012

SUBJECT: Disclosute of Information Favotable to the Defense

Senior Appellate Counsel Pat Hynes and Conviction Integrity Chief Bongie Sard have made a stmall
but impottant update to their existing guidance on disclosure of favorable information to the
defense. The new versions of Pat’s excellent outline and Bonnie’s essential and practical memo are
attached, and both are also located in the Conviction Integtity section of the mtranet homepa.ge

In bdef, the updated matexials make clear that Assistants should dmdose, mﬂ:out zegaxd to
materiality, any information tending to negate the guilt of the accused, mitigate the degree of the
offense, impeach the credibility of a prosecution or reduce the sentence, This should be our ptactxcc
notwithstanding Kybs v, Whitley, 514 U.S. 419 (1995), under which the federal constitition permits .
non-disclosure of information that is not material. New York courts define “material” information in
this context as information that has either a reasonable possibility (if a specific request for the
information was made by the defense) or a rezsonable probability (if no such request was made) of
changing the outeome _of' the procceding People v. Fuentes, 12 N.Y.3d 259, 263 (2009). Analysis of
whether information is “material” should not affect disclosure decisions before or dunn.g trial, but
should be resérved for post-conviction review, whete an appellate court or court reviewing a collateral
attack on the convittion will assess the matcnahty of the information alleged to have been withheld in
light of the entire tdal rec:ord.

Assistants should also kc'ép in mind that the duty to disclose such information stems not only from
Bragh, but also from Rule 3.8(b) of the New York Rules of Professional Conduct. That rule provides in -
relevant part that prosecutors “shall make titnely disclosure to counsel for the defendant . . . of the
existerice of &videénce of information knowr to the prosecutor . . . that tends to negaté the guilt of the
accused, mitigate the degree of the offense, or reduce the sentence.” The rule, which is based on the
ABA Model Rules of Professional Conduct, differs from the constitutional rule in two primary ways.
Fitst, it apphas only fo mformauoﬂ “known to the prosccutox,” while the Brady rule also applies to
information in the possesslon of other law enforcement agencies involved in the case, and therefore
requires prosecutors in every case to seck out favorable material from the law enforcement agencies
involved in the investization. Second, on its face at least, Rule 3.8 contiins no matedality
requirement, ABA Formal Opinion No. 09-454, discussed in Pat’s outline, interprets the rule, among
other things, as applying without regard to whether the information is matetial.

In short, Assistants should turn over Whatevet favorable information they find, regardless of their’
assessment of the importance of the information to the defense. - :



DISTRICT ATTORNEY OF THE - COUNTY OF . NEW YORK
INTEROFFICE MEMORANDUM o

TO: All Assistant District Attorneys

FROM: - Bonnie Satd
"~ - Chief of the Conviction Integtity Program

SUBJECT: Emgiy and Giglio Information
DATE; April 9, 2012

When reviewing information acquired during the course of an investigation, Assistants must be
mindful to identify all information that may be subject to discovery and disclosure. obhgauons
Brady and Giglio information should be disclosed regardless of an Assistant’s assessment of its
materiality. Following is a non-exhaustive list of commmon types of mformauon that typmally should
be disclosed to the defense

Misidentiﬁeaﬁ-qng and Non-identifications

Misidentifications, that is, identification by a witness of someone other than the defendant as the
petpetrator of the offense in any form (photo displays, line ups or street encounters), regardless of

any e:_cplanauon should always be considered inforination that tends to exculpate the accused and
should be disclosed promptly to the defense. This is true whether the identification takes place in a
police-arranged procedure or otherwise. For example 2 wimess 's statement that he observed the
perpetrator of the offense on the street at a time when the person observed could not have been the
defendant isa nns1dentlﬁcat10n and should be dis closed :

Nomn- 1dent1ﬁcauons that is, the failure of a witness to identify the defendant as the perpettator of
the offense in any form should also be considered mformation that tends to exculpate the accused
and should be prompt[y disclosed to the defense

Prior Inconsistent Statements

Prior i mconsxstent statements of witnesses rnust be disclosed to the defense, the timing and nature of
the disclosure depends-in latge part on the nature of the inconsistency. Typical and minor
inconsistent statements are disclosed in the d1scha.tge of the Rosazio obligation and in compliance
with C.P.L. §§ 240.44 and 240.55. However, where the mconslstency goes to defendant’s guilt or
innocence, the informaton should be d.lsclosed promptly in accordance with the principles

govermng Brady chsclosures

V' This memorandum px:cwides only internal guidance within the New York County District Attomey s Office.
It is not intended to, and does not, create any rights, substantive or procedural, in favor of a0y person, organization, or
paty; and it may not be relied upon in any matter or proceeding, civil or criminal. Nor does it place any limitations on
the lawful prosecutodal prerogatives of the Distsict Attomey and his staff.

1
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Material Variances in Witness’s Statements . - .

Sorne witness’s statements evolve over time during the course of the investigation of, sometimes,

even during the course of a single interview. For example, a-witness may mmally deny witnessing or
being the victim of a ctime, or may initially deny patticipating in criminal activity. To the extent that
these vatiances exist, they should be disclosed in the same manner 2s that described above for- pﬁor
inconsistent statements. Assistants must document these vatiances when' they take. place even
though they might justifiably believe that the earlier statements are, in fact, untrue. Exculpatory or
impeaching information is not exempt from disclosure. merely because it can ultlmately be explamed
away at trial. : : :

Non-Recorded Brady and Giglio Material

Assistants must disclose Brady and Giglio material to the defense regardless of whether the material
has been memorialized in a document or some other form. Accordingly, when an Assistant acquires
information in an interview of conversation with a witness, investigator or informant, which has not

been documented ‘and- may be sub}ect to disclosute; the Assistant must promptly, accurately and -
thoroughly memorialize that information so that it is preserved and may be dlsclosed in a timely

manner.

Benefits to a Witncss ot ‘Third Party

Any benefit that a witness receives in connection with the witness’s testimony must be. dlsclosed in
accordance with the principles governmg G1gh o disclosures. This includes any of the fo]lowmg

* C0n51deratton offered to the witness in connection with a cmmnal proceedmg, such as a
reduced plea, an agreement to confer immunity, an. agreement to recommend a reduced
sentenice, ot a letter to other law enforcement entities deta]lmg thc Witness’s assistance or

making recommendations on his behalf.

o Monetary benefits to the witness, including:
' "  Payment of rewards
* Payment of expenses ot fees
®  Relocation or housing assistance
* Pending or contempiated lawsuits arising out of the subject matter of the

testimony

® Anqy agreement to intercede on the witness’s behalf in connection with an immigration
ptoceeding or status {for example, assistance with U-Visa certification.)

o  Housing or relocation assistance for the witness.

o Any of the above, provided to a thlrd party at’ the WltnCSS s request or on, the mtness s
behalf. :
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Although CP.L. §§ 240.44 -and 240.55 require the disclosure of a record of ]ud.gment of
conviction” and the “existence of any pending criminal action against” as fo any witness, 1o the
extent that information is known to the prosecutor (C.P.L. § 240.55 (1) (b) & (¢)), in fact, the duty to -
disclose prior acts of misconduct, which can be used to nnpeach a witness, goes beyond the record
of prior convictions and pendency of a case. Known acts of misconduct by a witness that can be .
used to jmpeach the witness’s credibility should be disclosed to the defense even if they have not
tesulted in conviction of a crime. This would include, if known, criminal conduct underlying an
arrest and criminal charge that were not adjudicated on the merits and resulted in a dismissal ot
conviction of & non-criminal offense. Tt would also include known acts of criminal conduct which
did not result in an arrest but are kinown to the Assistant, such as those based on admissions made
by the witness during debtiefings, Such mformauon should be disclosed in accordance with the

ptinciples underlymg Giglio disclosures.

Menta] an Ph iCéIH'altl-l-I e

When an Asslstant has reason to believe that a witness may have a mental or physical- health
condition that might impair the witness’s ability to perceive, and subsequently recall and recount the
events about which the witness testifies, the Assistant should make approptiate inquirjes ‘of the-
witness to ascertain and document those issues. The Assistant will also have to make appropnate
efforts to acquire the records relating to the diagnosis or treatment of the condition. In most cases,
at the vety least, the Assistant should bring these matters to the attention of the Coutt for an ex
parte, in camera review to determine if the information must be disclosed to the defense and, what,

if any, limits will be itnposed on its use at trial,



jglig

l._Misidentifications, Non'—ldEntiﬁc'ation's and Other Suspects

1. Has apyone identified someone other than the defendant as the perpetrator of the crlme in
any of the foliowmg? '

Photo display

Photo array

Street encounter/show up

Line-up

Non-po'!ic':e arranged viewing

By name

Other

amMmoaw»

2. Has anyone failed to 1dent|fy the defendant as the perpetrator of the crime in any of the
following? -

Photo display

Photo array

Street encounter/show up

Line-up

Non-police arranged viewing

Other -

TmoNe

3. Hasanyone indicated that defendant _d_id not c’omr_ni_t the Crime?

4. Did the police stop, questlon or arrest any suspect other than defendant in connection with
thIS crime?

5. Didthe pohce suspect any person other than the defendant as the perpetrator of this

crime?

6. Did the police conduct any of the followmg |dent1frcatlon procedures with another suspect m_
connection with this case? S
A. Photo array
B. Showup
C. Line-up
D. Other

7. s there scientific or other evidence that tends to implicate someone else?
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Is there scientific or other evidence that fails to implicate the defendant under
circumstances in which it would be expected to lmphcate him?

. WASU

Punp

Has any witness received social services frofm WASU? -

Has any witness received ceunseiing from WASU?

Have you personally reviewed the WASU file and notes?

Has any witness received services or counseling from the Northern Manhattan Office?

| ill. Material Variances in Witness’s Statements (including such statements made to WASU) l

Has any witness/coopeérator ever:

1.
A. Denied witnessing the crime?
B. Denied that the crime.occurred?
C. Denied that the defendant committed the crime?
D. Provided a version of events that correborates, in whole or in part, the version gwen by
the defendant? :
E. Overstated or understated the facts of the crime?
F. Provided a version of events that varies materially from hlS/hEl‘ expected trial
testimony? : :
G. Denied participating In the ¢crime?
H.  Minimized his/her role in the crime?
V. Benefits to a Witness or Third Party (Express.or Tacit}
1. Has any witness been:

Offered or given a reduced plea?

Offered or given immunity?

Offered or gwen a non-prosecution agreement?

Offered or given a reduced sentence? -

Offered or given a letter to other law enforcement detailing his or her assistance?
Offered or given a letter to other law enforcement makmg a recommendatron on his or
her behalf? . S .

Given money in connection with the w:tness s test:mony or cooperatlon?

Paid expenses or fees {incl. witness fees)? . -

Offered orreceived immigration assmtance" '

Relocated or received housing assistance?

Other benefit
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At the request of, or on behalf of a witness, has any third party been:
Offered or given a reduced plea? :

Offered or given immunity?

Offered or given a non-prosecution agreement?

Offered or given a reduced sentence?
Offered or given a letter to other law enforcement detallmg hls or her assistance?

Offered or given a fetter to other law enforcement making a recommendation on his or
her behalf? _

Given money in connection with the witness’s testimony or cooperation?

Paid expenses or fees {including witness fees)?

Offered or received immigration assistance?

Re!ocated or received housmg assistance?

Other benefit

"Moo ®»
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V. Known Acts Which Adversely Affect Credibility

™~

Does any witness have a criminal history?

Does any witness have a pending criminal charge?

Are you aware of any witness that has engaged in past acts that reflec‘ted dxshonesty
(regardiess of whether the act canstituted a crime or resulted in an arrest or con\nctlon)
Are you aware of any information that would tend to cast doubt on a w1tness s ability to
accurately perceive, recall, or refate events he/she has witnessed? '

Are you aware of any witness involved in this case against whom there has there beena
judi¢ial adverse credibility finding?

Are any police officers involved in the case on modified duty?

Vi Méntal and Physical Heafth'l_ss'ueé ' : J

Does any witness have a mental health condition whi‘ch might impair the witness’s ability to
perceive, recall or recount the events about which the witness is expected to testify?
Does any witness have a physical health condition which miight impair the witness’s a_b_iii_ty
to perceive, recall of recount the events about which the witness is expected to testify? 7

VIl Bias or Motive tTo Fabricate ' ey o _ |

Does any wrtness have pending, ar is a witness contemplatlng, a cml lawsmt arising out of

the subject maftter of the testimony?
Does ahy witness have a relationship or past history with the defendant that would tend to

bias the W|tn_e_ss against the defendant?

‘ Vlil'. Geaslen Material ' R T j '

Is there any information tending to support defendant’s suppression claim?
3 .




