
Case: 08-17471 02/10/2012 ID: 8063955 DktEntry: 40-1 Page: 1 of 36

FOR PUBLICATION

UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

Thk American Civil Liberties

Union of Nevada; Dons 1-8, and

Does A-S,

Plaintiffs-Appellees,

v.

Catherine Cortez Masto,

Esquire, Attorney General of the

State of Nevada; Gerald Hafen,

Director of the Nevada

Department of Public Safety;

Bernard W. Curtis, Chief, Parole

and Probation Division of the

Nevada Department of Public

Safety; Captain P.K. O'Neill,

Chief, Records and Technology

Division of the Nevada

Department of Public Safety,

Defendants-Appellants,

and

Michafx Haley, Sheriff of the

Washoe County Sheriffs Office;

Michael Poehlman, Chief of the

Reno Police Department; RrCHARD

Gammick, District Attorney of

Washoe County;

1499

\dvisory Commission Administration Justice

Submitted



Case: 08-17471 02/10/2012 ID: 8063955 DktEntry: 40-1 Page: 2 of 36

1500 ACLU v. Masto

Douglas Gillespie, Sheriff of the

Las Vegas Metropolitan Police

Department; Joseph Forti, Chief

of the North Las Vegas Police

Department; David Roger, District

Attorney of Clark County;

Richard Perkins, Chief,

Henderson Police Department,

Defendants.

The American Civil Liberties

Union of Nevada; Does 1-8, and

Does A-S,

Plaintiffs-Appellees,

v.

Catherine Cortez Masto,

Esquire, Attorney General of the

State of Nevada; Gerald Hafen,

Director of the Nevada

Department of Public Safety;

Bernard W. Curtis, Chief, Parole

and Probation Division of the

Nevada Department of Public

Safety; Captain P.K. O'Neill,

Chief, Records and Technology

Division of the Nevada

Department of Public Safety,

Defendants-Appellants,

and

No. 08-17471

D.C. No.

2:08-cv-00822-

JCM-PAL



Case: 08-17471 02/10/2012 ID: 8063955 DktEntry: 40-1 Page: 3 of 36

ACLU v. Masto 1501

Michael Haley, Sheriff of the

Washoe County Sheriffs Office;

Michael Poehlman, Chief of the

Reno Police Department; Richard

Gammick, District Attorney of

Washoe County; Douglas

Gillespie, Sheriff of the Las Vegas

Metropolitan Police Department;

Joseph Forti, Chief of the North

Las Vegas Police Department;

David Roger, District Attorney of

Clark County; Richard Pkrkins,

Chief, Henderson Police

Department,

Defendants.

No. 09-16008

D.C. No.

2:08-cv-00822-

JCM-PAL

OPINION

Appeal from the United States District Court

for the District of Nevada

James C. Mahan, District Judge, Presiding

Argued and Submitted

December 7, 2011—San Francisco, California

Filed February 10, 2012

Before: Stephen S. Trott and Carlos T. Bea, Circuit Judges,
and William H. Stafford, Senior District Judge.*

Opinion by Judge Trott

*The Honorable William H. Stafford, Jr., Senior District Judge for the

U.S. District Court for Northern Florida, sitting by designation.



Case: 08-17471 02/10/2012 ID: 8063955 DktEntry: 40-1 Page: 4 of 36

1504 ACLU v. Masto

COUNSEL

Margaret A, McLetchie, ACLU of Nevada, Las Vegas,

Nevada; and Robert Langford, Langford & Associates, Las

Vegas, Nevada, for the plaintiffs-appellees.

Bhvu G. Palal, Nevada Attorney General's Office, Las Vegas,

Nevada, for the defendants-appellants.



Case: 08-17471 02/10/2012 ID: 8063955 DktEntry: 40-1 Page: 5 of 36

ACLU v. Masto 1505

OPINION

TROTT, Circuit Judge:

The State of Nevada appeals the district court's permanent

injunction prohibiting the retroactive application of two

Nevada laws: Assembly Bill 579, expanding the scope of sex

offender registration and notification requirements, and Sen

ate Bill 471, imposing, inter alia, residency and movement

restrictions on certain sex offenders. The district court perma

nently enjoined retroactive application of both bills on the

grounds that they violated the Ex Post Facto Clause of the

United States Constitution, the Contract Clause of the United
States Constitution, the Double Jeopardy Clause of the Fifth
Amendment, and the Due Process Clause of the Fourteenth

Amendment. With respect to Assembly Bill 579, we hold that

its retroactive application is constitutionally sound, and we

reverse. With respect to Senate Bill 471, we conclude that our

consideration of its disputed provisions was mooted by the

State of Nevada's authoritative judicial admission that —

regardless of the existence of the injunction — the State will
not retroactively impose residency and movement restrictions.

Because the State's concession moots its own appeal, we
remand to the district court to consider vacating its Order as

to Senate Bill 471 in favor of a binding consent decree. But

if no consent decree can be negotiated, our dismissal of the
State's appeal will leave the district court's injunction in

vigor.

I

BACKGROUND

In July 2007, the State of Nevada passed into law two stat

utes ("Revised Laws") imposing various requirements on

individuals convicted of sexual offenses, Assembly Bill 579

("AB 579") and Senate Bill 471 ("SB 471").
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Nevada's AB 579 is best understood against the backdrop

of the federal Sex Offender Registration and Notification Act

("SORNA"), enacted as a section of the Adam Walsh Child

Protection and Safety Act of 2006 ("Adam Walsh Act"). Pub.

L, No. 109-248 (2006). SORNA encourages state govern

ments, U.S. territories, and federally recognized Indian tribes

to adopt a standardized sex offender registration and notifica

tion regime. 42 U.S.C. § 16912. It prescribes detailed registra

tion and notification requirements to be adopted by each

jurisdiction. To encourage implementation of the scheme,

SORNA reduces federal law enforcement funds to jurisdic

tions that fail to adopt it, id. § 16925, and authorizes dispensa

tion of grants to offset the cost of implementation, id

§ 16926. SORNA also created the "Office of Sex Offender

Sentencing, Monitoring, Apprehending, Registering, and

Tracking ("SMART Office") within the Department of Jus

tice. Id. § 16945. The SMART Office assists jurisdictions

with implementation of SORNA's registration and notifica

tion program and monitors compliance.

The State of Nevada passed AB 579 into law on June 13,

2007 to bring Nevada into compliance with SORNA. The law

replaced Nevada's existing registration requirements with the

scheme laid out in SORNA. The central innovation of

SORNA and AB 579 is a classification system for sex offend

ers that places them into one of three risk tiers based solely

on their crime of conviction. Registration and notification

requirements are then keyed to an offender's tier classifica

tion. Largely using the language of SORNA, AB 579 also (1)

expands the category of individuals required to register, (2)

expands the time period during which sex offenders are sub

ject to registration requirements, (3) requires sex offenders to

register in person, and (4) obliges law enforcement actively to

provide notice of the status of certain registrants. The

SMART Office determined that after passage of AB 579
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Nevada had "substantially implemented" SORNA require

ments.1

AB 579 goes beyond SORNA in its requirement that law

enforcement provide public notice of the status of certain sex

offenders. For example, SORNA requires that an appropriate

official provide notice of an individual's sex offender status

to "each school and public housing agency" in the area where

a sex offender resides. Id. § 16921(b)(2). Adding to this man

date, AB 579 requires law enforcement also to provide notifi

cation to youth organizations and religious organizations. AB

579 § 29(2). Additionally, for Tier HI offenders (the most

serious offenders), AB 579 obligates law enforcement to pro

vide updated status information to "members of the public

who are likely to encounter the offender." Id. § 29(2)(a)(4).

Nevada's governor signed SB 471 into law the day after he

signed AB 579, and the relevant provisions went into effect

on October 1, 2007. In the provisions at issue in this action,

SB 471 requires Nevada courts to include movement and resi

dency restrictions in the term of probation, parole, or lifetime

supervision imposed by a court upon individuals convicted of

a sexual offense.2 The law commands that sex offenders

placed on lifetime supervision may not "knowingly be within

500 feet of any place" or reside anywhere "located within

1,000 feet of any place" that is "designed primarily for use by

or for children." SB 471 §§ 8(3), (4). Depending on their

crime of conviction, parolees and probationers who are Tier

III offenders are subject also to the movement restriction

and/or the residency restriction. See id. §§ 2(l)(m), (2)(a)

*See Press Release, Department of Justice, Justice Department
Announces Four More Jurisdictions Implement Sex Offender Registration

and Notification Act (May 12, 2011), available at http:/Avww.ojp.

usdoj.gov/ncwsroom/pressreleases/2011/SMART11102.htm.

2Lifetime supervision is a special sentence imposed by a court on every
defendant "convicted of a sexual offense." Nev. Rev. Stat. § 176.0931(1).

Lifetime supervision commences after any period of probation or parole.

Id. § 176.0931(2).
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(pertaining to probation and suspended sentences); id
§§ 9(l)(k)(l), 10(l)(a) (pertaining to parole). Although SB
471 contains several other provisions, Plaintiffs' Amended
Complaint challenged only the provisions of SB 471 impos
ing movement and residency restrictions and our decision is

limited to those requirements.3

The American Civil Liberties Union of Nevada ("ACLU"),
together with several unnamed Does, all individuals convicted
of sexual offenses (together, "Plaintiffs"), brought a civil
action challenging both facially and as applied the retroactive
application of AB 579 and SB 471. They alleged that retroac

tive application of the new laws would violate a litany of state
and federal constitutional provisions, and they requested
declarative and injunctive relief. The complaint named as
defendants Nevada's Attorney General, several officials in
Nevada's Department of Public Safety (responsible for

Nevada's parole and probation services), and various local
law enforcement officials, all in their official capacity.

On June 30, 2008, United States District Court Judge James

C. Mahan, ruling from the bench, granted a preliminary

injunction against retroactive application of both laws. After
the court issued the preliminary injunction, Plaintiffs agreed
to a stipulation with the local law enforcement defendants that
dismissed them from the case. The stipulation specified that
the dismissal was premised on the condition that the dis
missed defendants would abide by the preliminary injunction

and "any other injunction or declarative relief granted" by the

court.

3In their reply brief to the district court, Plaintiffs did request relief from
retroactive application of the provisions of SB 471 authorizing collection
of biological samples and electronic monitoring of sex offenders. See SB

471 §§ 2, 8, 10. Plaintiffs never amended their complaint to include this
cause of action, and the district court was explicit that the injunction did
not extend to electronic monitoring. A challenge to those provisions— or
any of the provisions of SB 471 other than its residency and movement

restrictions — is not before us.
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On September 10, 2008, Judge Mahan issued a permanent

injunction and ordered the Plaintiffs to draft an order granting

the injunction. On October 7th, Judge Mahan signed the
Plaintiffs' order, which enjoined retroactive application of
both laws on the federal constitutional grounds that their

application to offenders convicted before the dates the two

laws became effective was a violation of procedural due pro
cess, the Ex Post Facto Clause and the Double Jeopardy
Clause. The only discernable reasoning articulated by the

court for its decision, under the pressure of an expedited

schedule, was that

It is as though the legislature passes a law that says

anyone who is ever convicted of burglary must now

serve an additional five years in prison no matter

when he or she was convicted regardless of the fact

that they've been law-abiding citizens since their

release from prison. That's not fair.

The court also relied on "the Contracts clauses of the U.S. and
Nevada Constitutions," but it did so without analysis or expla
nation. The remaining defendants (together "the State" or

"Nevada") now appeal that decision (Appeal No. 08-17471).

After issuing the permanent injunction, the district court

awarded Plaintiffs $145,823.50 in attorneys' fees as the pre

vailing party under 42 U.S.C. § 1988(b). The State did not
appeal the award of attorneys' fees, but instead it moved the
court to stay the payment pending their appeal on the merits
pursuant to Federal Rule of Civil Procedure 62(d). The court

denied the State's request for a stay, prompting the State to

file an appeal of that order (Appeal No. 09-16008), which was

consolidated with the State's appeal of the permanent injunc

tion.

II JURISDICTION AND STANDARD OF REVIEW

We have jurisdiction under 28 U.S.C. § 1291. The district

court's grant of injunctive relief "involves factual, legal, and
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discretionary components." Walters v. Reno, 145 F.3d 1032,

1047 (9th Cir. 1998). We review the district court's legal con

clusions dc novo, its factual findings for clear error, and the
scope of relief for abuse of discretion. Id. The district court's

decision to grant or deny a stay is reviewed for abuse of dis

cretion. In re Combined MetaJs Reduction Co., 557 F.2d 179,

193 (9th Cir. 1977).

Ill

ANALYSIS

A. Assembly Bill 579

1. Ex Post Facto and Double Jeopardy Clause

[1] The Ex Post Facto Clause of the Constitution prohibits

our state and federal governments from retroactively impos

ing additional punishment for commission of a criminal
offense. U.S. Const, art. I, §§ 9, cl. 3. The Double Jeopardy
Clause similarly prohibits subjecting a person to jeopardy of
multiple punishments for the same criminal act. U.S. Const,

amend. V. Under both constitutional clauses, courts apply the

identical two-step test to determine whether a newly enacted
legislative scheme constitutes an additional form of punish
ment. Russell v. Gregoire, 124 F.3d 1079, 1086 n.6 (9th Cir.

1997) (holding that Double Jeopardy Clause determination is

analogous to Ex Post Facto Clause determination); see Hatton

v. Bonmr, 356 F.3d 955, 961 (9th Cir. 2004).

[2] The first step of the inquiry requires courts to deter

mine whether the legislature intended to impose a criminal

punishment or whether its intent was to enact a nonpunitive

regulatory scheme. Smith v. Doe, 538 U.S. 84, 92 (2003). If
the legislature did intend to impose a criminal punishment,

that is the end of the inquiry — the law may not be applied
retroactively. Id. However, if the legislature's intent was to

create a civil regulatoiy regime, we must move to the second



Case: 08-17471 02/10/2012 ID: 8063955 DktEntry: 40-1 Page: 11 of 36

ACLU v. Masto 1511

step of the inquiry. There, the issue is whether the law is "so
punitive either in purpose or effect as to negate the State's
intention to deem it civil." Id. (internal quotation marks and

alteration omitted).

The Supreme Court held in Smith v. Doe that Alaska's sex

offender registration and notification scheme did not consti

tute unconstitutional retroactive punishment. Id. at 105-06.
Following the Court's guidance in Smith, we upheld the retro
active application of a California sex offender registration

statute, which contained several provisions that differ from

the Alaska statute, Hatton, 356 F.3d at 967, and we follow

that guidance here.

In Hatton, the state law we upheld was not enacted pursu

ant to SORNA and we have not explicitly ruled on the consti
tutionality of retroactive application of SORNA-inspired
requirements. Many of our sister circuits, however, have con

sidered this issue. Unanimously they have concluded that
retroactive imposition of SORNA requirements is constitu

tional.4 Because Nevada's version of SORNA does not con

tain any registration provision that materially distinguishes it
from Smith, we join them in concluding that the requirements

of AB 579 do not constitute retroactive punishment in viola

tion of the Ex Post Facto Clause or Double Jeopardy Clause.

a. Legislative Intent

The first inquiry is whether the legislature " 'indicated

either expressly or impliedly a preference for one label or

another' " — that is, civil or criminal. Smith, 538 U.S. at 93
(quoting Hudson v. United States, 522 U.S. 93, 99 (1997)).

'UnitedStates v. W.B.H, F.3d ,2011 WL 6156956, ut *11 (11th
Cir. Dec. 13, 2011); United States v. Leach, 639 F.3d 769, 773 (7th Cir.
2011)" United States v. Young, 585 F.3d 199, 206 (5th Cir. 2009) (per
curiam); United States v. May, 535 F.3d 912, 919 (8th Cir. 2008); United

Stales v. Hinckley, 550 F.3d 926, 939 (10th Cir. 2008).
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This issue is "one of statutory construction," Seling v. Young,

531 U.S. 250, 261 (2001), that looks to the "statute's text and

its structure to determine the legislative objective," Smith, 538

U.S. at 92. We review this question of statutory interpretation

de novo. Jleto v. Glock, Inc., 565 F.3d 1126, 1131 (9th Cir.

2009).

[3] The Legislative Counsel's Digest prefacing AB 579

states that its purpose is to further the public safety goals of

the federal Adam Walsh Act. AB 579, 1; see also Nevadans

for Prof. Prop. Rights, Inc. v. Heller, 141 P.3d 1235, 1246

(Nev, 2006) (relying upon the Legislative Counsel's Digest to

determine legislative intent). The preface explains that AB

579 was enacted "[i]n furtherance of [the] purpose" of the

Adam Walsh Act, which it recognizes was to "protect the

public by establishing a comprehensive national system for

the registration of sex offenders . . . ." AB 579, 1. The pref

ace's characterization of the United States Congress's intent

in passing SORNA is apt. SORNA states on its face that its

purpose is to "protect the public from sex offenders and

offenders against children." 42 U.S.C. § 16901. Congress was

motivated by the desire to close gaps in jurisdictions' sex

offender registries left open after earlier federal efforts to

encourage uniform national registration requirements. See

United States v. Begoy, 622 F.3d 1187, 1190 (9th Cir. 2010),

cert, denied, , U.S. , 131 S. Ct. 3026 (2011).

The regulatory explanation of purpose on the face of AB
579 is substantiated by its legislative history and the structure

of the bill. The bill was drafted by the Office of the Attorney

General with the express objective of bringing Nevada into

compliance with SORNA. The bill adopts the registration and

notification program detailed in SORNA, and each of the pro

visions challenged by Plaintiffs closely tracks the provisions

of SORNA. In sum, the text and structure of AB 579 evinces

the Nevada legislature's intent to adopt a civil regulatory

regime in alignment with the public safety rationale that moti-
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vated the United States Congress to pass the federal Adam

Walsh Act.

Plaintiffs' arguments do not undermine this clear evidence

of legislative intent. It is true that AB 579's statutory changes

are codified under the section of Nevada state code titled

"Procedure in Criminal Cases." The manner of codification

can be indicative of the legislature's intent to deem a law civil
or criminal. See Hatton, 356 F.3d at 962. The Supreme Court

has made clear, however, that the "location and labels of a

statutory provision" are not dispositive indicia of legislative

intent and must be considered in context. Smith, 538 U.S. at

94.

In this case, the placement of the codification of AB 579 is

not illuminating evidence of legislative intent because it

amends the sex offender registration scheme previously codi

fied under Nevada's criminal code. The Nevada Supreme

Court had previously held that those antecedent registration

and notification requirements "were not intended to impose a

penal consequence but were instead implemented to protect

the community and assist law enforcement in solving crimes."

Nollette v. State, 46 P.3d 87, 91-92 (Nev. 2002). Thus, AB
579 amounts to an expansion of a registration and notification

regime that the Nevada Supreme Court has already deter

mined is civil in intent, despite its site of codification. See

Hatton, 356 F.3d at 962 (relying on state court interpretation

of legislative intent). There is no indication that the intent of

the Nevada legislature was to transform the antecedent public
safety oriented system into a form of punishment simply

through expanding the scope of its requirements. Though

many of the AB 579 requirements "relate to criminal adminis

tration" because they are administered as conditions imposed

upon an offender's release from prison, "they arc not in them

selves punitive." Smith 538 U.S. at 95.

Plaintiffs also point to the fact that AB 579 mandates regis

tration procedures rather than delegating responsibility for
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their creation to an administrative agency, as did the Alaska

law at issue in Smith. See id. at 96. AB 579's detailed require

ments for categorizing sex offender status and maintaining a

registry, however, remain wholly unlike the procedural "safe

guards associated with the criminal process." Id. Nevada

adopted nearly wholesale a regulatory scheme drafted by

Congress — there was little left to delegate. The inclusion in

AB 579 of a criminal penalty for failure to comply with regis

tration requirements does not distinguish it from the law at

issue in Smith, which also criminalized non-compliance. Jd.

[4] We conclude that the intent of the Nevada legislature

in passing AB 579 was to create a civil regulatory regime

with the purpose of enhancing public safety.

b. Punitive Effect

We turn to the second inquiry: "[W]hether the statutory

scheme is so punitive cither in purpose or effect as to negate

the State's intention to deem it civil." Id. at 92 (internal quota

tion marks and alteration omitted). In conducting this inquiry,

"only the clearest proof of punitive effect is sufficient to

override the Nevada legislature's intent to create a civil regu

lation. Id, (internal quotation marks omitted). Given this high

burden, "even a showing that most of the relevant factors

weigh in favor of considering a punishment criminal in nature

may be insufficient to transform it into a criminal punish

ment." United Slates v. Reveles, 660 F.3d 1138, 1143 (9th Cir.

2011). With all respect to the district court, we reject its anal

ogy of these statutes to reUuning a burglar to prison for five

years after the service of his sentence.

The Smith Court turned to the factors laid out in Kennedy

v. Mendoza-Martinez, 372 U.S. 144,168-69 (1963), as a "use

ful framework" for evaluating punitive effect. Smith, 538 U.S.

at 97. The Court focused on five of the Mendoza-Martinez

factors as most relevant in evaluating the registration and

notification law at issue. Those five factors are the degree to
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which the regulatory scheme imposes a sanction that (1) has

historically been regarded as punishment; (2) constitutes an

affirmative disability or restraint; (3) promotes the traditional

aims of punishment; (4) is rationally connected to a nonpuni-

tive purpose; and (5) is excessive in relation to the identified

nonpunitive purpose. Id. The Court also addressed the two

remaining Mendoza-Morlimz factors, but concluded that they

were of "little weight" in the context of sex offender registra

tion legislation. Id. at 105. Those factors are (6) whether the

sanction requires a finding of scienter and (7) whether the

sanction applies to behavior that is already a crime. Id. We

evaluate each of these factors in turn.

i Historical Form of Punishment

Smith rejected analogies between sex offender registration

requirements and "shaming punishments of the colonial peri

od." Id, at 97. Historical shaming punishments were intended
to expose and publicly disgrace individuals, while sex

offender registration laws disseminate accurate information

about offenders for public safety purposes. Id. at 97-99. While

modern notification provisions may humiliate offenders, that

shame is "but a collateral consequence of a valid regulation."

Id. at 99.

Plaintiffs attempt to distinguish Smith on the grounds that,

unlike the Alaska law at issue there, AB 579 requires law
enforcement agencies actively to provide notice of an individ

ual's sex-offender status in many instances. See AB 579

§29(2). We have previously held that a state law which

included a provision requiring government agencies actively
to notify the public of certain individuals' sex-offender status

was not so punitive in effect that it violated the Ex Post Facto

Clause. Russell, 124 F.3d at 1082, 1091-92. That logic

remains sound in the wake of Smith. Active dissemination of

an individual's sex offender status does not alter the Court's

core reasoning that "stigma ... results not from public display

for ridicule and shaming but from the dissemination of accu-
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rate information about a criminal record, most of which is

already public." Smith, 538 U.S. at 98. Though "humiliation

increases] in proportion to the extent of the publicity," the

"purpose and the principal effect of notification are to inform

the public for its own safety." Id. at 99.

AB 579 also vests responsibility for disseminating informa

tion to local law enforcement agencies, § 29(2), and strength

ens penalties for use of information from the community

notification website to commit a crime, § 10.5. Both of these

provisions further indicate the law is intended to disseminate

information for public safety purposes and not to punish reg

istrants. On the whole, the requirements of AB 579 are not

akin to historical forms of punishment.

ii Affirmative Disability or Restraint

Under this factor, "we inquire how the effects of [AB 579]

are felt by those subject to it." Smith, 538 U.S. at 99-100. The

"paradigmatic affirmative disability" is the "punishment of

imprisonment." Id. at 100. The Smith Court found that Alas

ka's law imposed no physical restraint and therefore consti

tuted a negligible affirmative disability. The Court reasoned

that any negative consequences to registrants' employment or

housing prospects stemmed from the fact of conviction, rather

than the existence of the registry. Id. at 101.

The registration and notification requirements of AB 579

are indistinguishable from those at issue in Smith. AB 579

imposes no physical restraint. See id. at 100. It does not limit

the activities that registrants may pursue or limit registrants'

ability to change jobs or residences. See id. It is less onerous

than occupational debarment, which the Court has held is not

an affirmative disability. See id.

Plaintiffs focus on the fact that AB 579 requires registrants

to appear in person to update their registration information.

See AB 579 § 40. For the highest level offenders, this duty to
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appear is imposed "[n]ot less frequently than every 90 days."

Id. § 40(c). Plaintiffs point out that in Smith, the Supreme

Court reversed our holding that Alaska's law imposed an

affirmative disability, in part because we had mistakenly con

cluded that it required in-person registration. See Smith, 538

U.S. at 101. However, the Court's resolution of our factual

error did not amount to a holding that in person registration

necessarily constitutes an affirmative disability. We recog

nized as much in Nation, 356 F.3d at 964, where we held that

the in-person registration requirement in a California law,

when "balanced against the other facts . . . [was] simply not

enough to turn [the law at issue] into an affirmative disability

or restraint."

We reach the same conclusion with respect to AB 579.

While recognizing the burden that the registration require

ment places on many registrants, on balance the law does not

constitute an affirmative disability. "Appearing in person may

be more inconvenient, but requiring it is not punitive."

W.B.H., 2011 WL 6156956, at *8. The requirement that sex

offenders present themselves for fingerprinting is not akin to

imprisonment, and the burden remains less onerous than

occupational debarment. See Smith, 538 U.S. at 100.

Hi Traditional Aims of Punishment

This factor requires evaluating whether the law promotes

traditional aims of punishment ■— i.e., deterrence and retribu

tion. Hatton, 356 F.3d at 965. The Smith Court acknowledged

that registration laws might have a deterrent effect, but held

that preventing recidivism is also a legitimate objective of

civil regulation. Smith, 538 U.S. at 102. The Court rejected

the argument that reporting requirements "measured by the

extent of the wrongdoing, not by the extent of the risk posed,"

demonstrated retributive intent. Id. (internal quotation marks

omitted). AB 579 is indistinguishable on this basis, and this

factor does not tilt toward a finding of punitive effect.








































