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April 28, 2017
Dear members of the Nevada State Assembly,

On behalf of Common Cause’s more than 4,200 members and supporters in Nevada, | am
writing you in support of SJIR 10, a common-sense resolution that will rescind the
Nevada legislature’s previous applications for an Article V convention. Common Cause
IS a nonpartisan grassroots organization dedicated to upholding the core values of
American democracy. In the last two years, Common Cause’s state offices have
successfully helped pass similar Article V convention rescission measures in Delaware,
New Mexico, and Maryland.

An Article V convention would put at great danger our most cherished civil liberties and
system of government. It would take place at a time of extreme gerrymandering (with
legislators likely choosing the delegates), and in an environment of unlimited political
spending. It would allow the wealthiest Americans to re-write the rules that govern our
system of government.

According to one of the nation’s most esteemed constitutional law scholars, Professor
Laurence Tribe of Harvard Law School, a constitutional convention would put “the
whole Constitution up for grabs.”!

Another of our nation’s foremost constitutional law scholars, Dean Erwin Chemerinsky,
recently wrote that “no one knows how the convention would operate. Would it be
limited to considering specific proposals for change offered by the states or could it
propose a whole new Constitution? After all, the Constitutional Convention in 1787
began as an effort to amend the Articles of Confederation, and the choice was made to
draft an entirely new document.”?

Simply put, there are no rules governing constitutional conventions. A constitutional
convention would create an unpredictable Pandora’s Box. This is why we ask that you
rescind your previous Article V convention applications by passed SJR 10.

! Michael Leachman & David A. Super, “States Likely Could Not Control Constitutional Convention on
Balanced Budget Amendment and Other Issues,” Center for Budget and Policy Priorities, July 6, 2014,
available at http://www.cbpp.org/sites/default/files/atoms/files/7-16-14sfp.pdf.

2 Erwin Chemerinsky, “Is It a Good Time to Overhaul Constitution?,” Orange County Register, Jan. 21,
2016, http://www.ocregister.com/articles/constitutional-700670-convention-constitution.html.



http://www.cbpp.org/sites/default/files/atoms/files/7-16-14sfp.pdf
http://www.ocregister.com/articles/constitutional-700670-convention-constitution.html

Several Supreme Court justices have warned about the potential outcomes of
constitutional conventions. Former Chief Justice Warren Burger wrote that a
“Constitutional Convention today would be a free-for-all for special interest groups.
Former Justice Arthur Goldberg wrote that “[t]here is no enforceable mechanism to
prevent a convention from reporting out wholesale changes to our Constitution and Bill
of Rights.”* The late Justice Antonin Scalia said that he “certainly would not want a
constitutional convention. Whoa! Who knows what would come out of it?"
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Some proponents of an Article V convention have argued that a convention convened
pursuant to Article V of the Constitution could be limited to a single topic, and that any
proposed amendments will still need to be ratified by 38 states as a “check” on a runaway
convention.

There are no guideposts or rules, however, to prevent delegates from lowering the
threshold of 38 states currently necessary for ratification or going beyond the purpose for
which it convenes. At the most recent constitutional convention in 1787, for example,
attendees re-wrote the rules for ratification — indeed, they re-wrote the entire governing
charter — and reduced the number of states needed to agree to the new Constitution.

Prof. Tribe enumerated a number of questions about a constitutional convention that he
says are “beyond resolution by any generally agreed upon political or legal method.”®

Specifically, Prof. Tribe explained the following questions have no agreed upon answer:
1. May a state application insist that Congress limit the convention’s
mandate to a single topic, or a single amendment?
= |f Congress can call a convention independent of state applications
(as Professor Sandy Levinson argues it may), then how could state
applications possibly constrain a convention’s mandate?
= |f applications are constraining, then how are applications
proposing related (but different) topics to be combined or
separated?
= Are they added up or not added up?
= When do you hit the magic number 2/3 of the states submitting
applications?
2. May the Convention propose amendments other than those it was called to
consider?
3. May Congress prescribe rules for the convention or limit its powers in any

way?

3 Robert Greenstein, “A Constitutional Convention Would be the Single Most Dangerous Way to ‘Fix’
American Government,” Wash. Post, Oct. 21, 2014,
https://www.washingtonpost.com/posteverything/wp/2014/10/21/a-constitutional-convention-could-be-the-
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2011).
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4. May the Convention set its own rules, independent of Article V, for how
amendments that it proposes may be ratified — which is what the
Philadelphia Convention did? The Philadelphia Convention was called
under a scheme that said ratification required unanimity among the states
— but they departed from that. What if ratification is decided by a national
referendum?

5. Are the states to be equally represented, or does the one-person, one-vote
rule apply? What about the District of Columbia? Do the citizens of the
District have a role in a convention?

6. Could delegates be bound in advance by legislation or referendum to
propose particular amendments or vote in a particular way? If delegates
are chosen by lottery, it’s hard to imagine how they could be bound in
advance.

7. Could the convention propose amendments by a simple majority, or a
supermajority of 2/3?

8. If each state gets one convention vote, must delegates representing a
majority of the population nonetheless vote for an amendment in order for
it to get proposed?

9. Conversely, if the convention uses the one-person, one-vote formula, must
the delegations of 26 states — perhaps including the District of Columbia —
vote in favor of a proposed amendment?

10. What role, if any, would the Supreme Court play in resolving conflicts
among Congress, state legislatures, governors, referenda, and the
convention itself? Can we rely on the Court to hold things in check? The
Court has assumed that questions about the ratification process are non-
justiciable political questions that it can’t get involved in.

It risks too much to discover the answers to the above questions after-the-fact.

Common Cause is one of 230 organizations that is opposed to calling an Article V
convention and urges legislators to rescind current convention applications.’ There is far
too much at stake to risking putting the entire Constitution up for a wholesale re-write as
part of a constitutional convention — including all of the civil rights, protections, and
liberties that we enjoy today. For these reasons, | urge you to vote for SJR 10.

Sincerely,

A et &

Karen Hobert Flynn
President, Common Cause

" “Constitutional Rights and Public Interest Groups Oppose Calls for an Article V Constitutional
Convention,” April 14, 2017, available at http://www.commoncause.org/issues/more-democracy-
reforms/constitutional-convention/constitutional-rights-and.pdf
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