PROPOSED REGULATION OF THE STATE
BOARD OF OSTEOPATHIC MEDICINE
L CB File No. R057-02

May 17, 2002

EXPLANATION — Matter in italicsis new; matter in brackets femitted-material} is material to be omitted.

AUTHORITY: 881-6 and 9-25, NRS 633.291, 887 and 8, NRS 633.131 and 633.291.

Section 1. Chapter 633 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 18, inclusive, of this regulation.

Sec. 2. Asusedin thischapter, unless the context otherwise requires, the words and
terms defined in NAC 633.020 and sections 3 to 6, inclusive, of thisregulation have the
meanings ascribed to them in those sections.

Sec. 3. “Applicant” means a person who appliesfor alicense to practice osteopathic
medicine pursuant to chapter 633 of NRS.

Sec. 4. “Contested case” hasthe meaning ascribed to it in NRS 233B.032.

Sec. 5. “Licensee’” means a person licensed to practice osteopathic medicine pursuant to
chapter 633 of NRS.

Sec. 6. “Party” hasthe meaning ascribed to it in NRS 233B.035.

Sec. 7. For the purposes of this chapter and chapter 633 of NRS, a licensee engagesin
unethical conduct if he:

1. Engagesin sexual misconduct or sexual contact with a patient;

2. Abandons a patient;

3.  Willfully makes and files false reports, records or claimsin the licensee's practice;
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4. Willfully failsto file or record a medical report required by law, willfully impedes or
obstructs the filing or recording of such areport, or willfully induces another person to fail to
file or record such a report;

5. Failsto maintain medical records relating to the diagnosis, treatment and care of a
patient;

6. Prescribesa controlled substancein a manner or an amount that the board determines
IS excessive,

7. Failsto comply with the terms of an agreement with a diversion program approved by
the board;

8. Failsto comply with an order of the board; or

9. Engagesin any other conduct that the board determines constitutes unfitnessto
practice osteopathic medicine.

Sec. 8. 1. Alicenseeshall not advertise the practice of osteopathic medicinein a
manner that is:

(a) Falsg; or

(b) Intended or has a tendency to:

(1) Deceiveor mislead the public; or
(2) Create unrealistic expectationsin any particular case.

2. Proof of actual injury is not necessary to establish a violation of subsection 1.

Sec. 9. For the purposes of this chapter and chapter 633 of NRS, if a mental or physical
examination or a medical competency examination determinesthat a licensee is not competent

to practice osteopathic medicine with reasonable skill and safety to patients, the board will
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consider that determination to constitute a rebuttable presumption of professional
incompetence with regard to the licensee.

Sec. 10. A licensethat the board has suspended will be revoked pursuant to NRS 633.481

1. Thelicense expiresduring the period of suspension; and

2. Thelicenseefailsto renew the license as set forth in NRS 633.471.

Sec. 11. 1. Thepresident or the officer designated to preside over a hearing may issue
rulingson all preliminary matters, including, without limitation, scheduling matters,
protective orders, the admissibility of evidence, and other procedural or prehearing matters.

2. Arulingon apreliminary matter is subject to reconsideration by the entire board upon
therequest of a board member or the motion of a party.

3. Thefailure of a party who is affected by a ruling on a preliminary matter to move for
reconsideration of the ruling does not constitute:

(a) Consent totheruling; or

(b) Waiver of any objection previously made to the ruling.

4. For the purposes of this section, a matter is preliminary if it isnot dispositive of a
contested case or a substantive issue therein.

Sec. 12. 1. Except asotherwise provided in subsection 2, a party may appear at a
hearing in person or by an attorney.

2. A party shall attend a hearing on the meritsin person unlessthe president or presiding

officer waives the requirement of the attendance of the party.
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3. If aparty whoisrequired to attend a hearing in person failsto do so without having
obtained a waiver of the requirement of his attendance pursuant to subsection 2, the board
may:

(a) Determinethat hisfailure to attend the hearing in person shall be deemed:

(1) An admission of all matters and facts contained in the record with respect to the
party; and
(2) A waiver of theright to an evidentiary hearing; and

(b) Take action based upon such admission or upon any other evidence, including
affidavits, without any further notice or a hearing.

4. |If aparty retains an attorney to represent him before the board, the attorney shall so
notify the board not later than 10 days after heisretained. Thereafter:

(8) Theattorney shall sign all motions, oppositions, notices, requests, and other papers,
including requests for subpoenas; and

(b) The board will serve all notices, motions, orders, decisions, and any other papers or
pleadings upon the attorney.

5. An attorney who is not a member of the State Bar of Nevada may represent a party
before the board if the attorney is otherwise authorized to practice law in this state pursuant to
therules of the supreme court.

Sec. 13. 1. Thepartiesto a disciplinary proceeding shall meet, not later than 10 days
before the hearing, and:

(a) Exchange copies of all documents that each party intends to offer as evidencein

support of its case.
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(b) ldentify, describe or produce all tangible things, other than documents, that each party
intends to offer as evidence in support of its case and, if requested, arrange for the opposing
party to inspect, copy, test or sample such evidence under reasonable supervision.

(c) Exchangewritten lists of personsthat each party intendsto call aswitnessesin support
of itscase. Thelist must identify each witness by name and position and, if known, business
address. If no business address is available, the party intending to call the witness shall
disclose the home address of the witness or make the witness available for service of process.
Thelist must also include, for each witness, a summary of the proposed testimony and the
purpose for which the witness will be called.

2. Asusedin thissection, “ partiesto a disciplinary proceeding” includes:

(a) A licensee who has been served with a formal complaint alleging a disciplinary
violation pursuant to NRS 633.541;

(b) The attorney, if any, representing the licensee; and

(c) Thelegal counsel for the board.

Sec. 14. 1. Thepresident or presiding officer will call the hearing to order and proceed
to take the appearances on behalf of the board, the applicant or licensee.

2. Thenaotice of hearing, any petition, answer, response or written stipulation, and, if the
hearing concerns a disciplinary proceeding, the complaint or any other responsive pleading,
becomes a part of the record without being read into the record, unless a party requests that
the document be read into the record.

3. Thelegal counsel for the board will present the evidence for the board first and, if the
board allows closing arguments, will present the closing arguments for the board last.

4. A member of the board may, at any time:
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(a) Question a witness; and
(b) Request or allow additional evidence, including additional rebuttal or documentary
evidence.
5. If theboard allows closing briefs to be submitted, the board will establish a time for the
submission of the closing briefs.
Sec. 15. If theboard, after a hearing on the meritsin a disciplinary proceeding, finds that
thelicenseeis:
1. Not guilty as charged in the formal complaint, the board will issue a final order
dismissing the charges and notify the licensee that the charges have been dismissed.
2. Guilty ascharged in the formal complaint, the board will:
(a) Before agreeing on a punishment, consider all relevant factors, including, without
limitation:
(1) Thedanger to the health or safety of the public from the violation;
(2) The economic benefit received by the licensee from the violation;
(3) Any mitigation or aggravation by the licensee of the effects of the violation;
(4) Theextent to which the licensee demonstrates his good faith;
(5) Any previous history of violations by the licensee;
(6) Whether the licensee knew or, as a competent osteopathic physician, should have
known that the action complained of violated a law, a regulation or a condition on hislicense;
(7) Whether the licensee hasinitiated remedial measuresto prevent similar violations;
(8) The magnitude of penaltiesimposed on other licensees for similar violations;
(9) The proportionality of the penalty in relation to the misconduct; and

(20) If thelicensee offered evidence of mitigating factors, all such evidence.
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(b) Agree on punishment that may, in addition to any sanction authorized pursuant to
subsection 2 of NRS 633.651, require the licensee to:

(1) Participatein a program, approved by the board, to correct alcohol or drug
dependence or any other impair ment;

(2) Practiceonly under supervision approved by the board and paid for by the licensee;

(3) Perform public service approved by the board without compensation;

(4) Submit to a physical or mental examination or a medical competency examination
for the purposes of determining his fitness to practice osteopathic medicine with reasonable
skill and safety to patients;

(5) Fulfill certain training or educational requirements approved by the board; and

(6) Pay all costsincurred by the board relating to his disciplinary proceedings.

(c) I'ssueand serve on thelicenseeitsfinal order.

Sec. 16. 1. Adecision or order in adisciplinary proceeding adverse to a licensee must:

(a) Beinwriting;

(b) Except as otherwise provided in subsection 5 of NRS 233B.121, include findings of fact
and conclusions of law; and

(c) Specifically set forth the punishment imposed on the licensee.

2. Except asotherwise provided in NRS 633.671, an order of the board is effective upon
being served on the licensee.

Sec. 17. 1. If aperson whose practice of osteopathic medicine has been limited, or
whose license to practice osteopathic medicine has been suspended or revoked, appliesto the

board pursuant to NRS 633.681 for the removal of the limitation or for the restoration of his
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license, the board may require the person to submit to an examination testing his competence
to practice osteopathic medicine.

2. Theboard will not remove a limitation or restore a license unless:

(a) Theapplicant proves by clear and convincing evidence that the requirementsfor the
removal of the limitation or for the restoration of the license have been met; and

(b) The applicant proves by evidence satisfactory to the board that he:

(1) Hascomplied with all thetermsand conditions set forth in the final order of the
board limiting his practice or suspending or revoking hislicense; and
(2) Iscapable of practicing osteopathic medicinein a safe manner.

Sec. 18. 1. If acomplaint hasbeen filed against a licensee pursuant to NRS 633.531,
any person may request the board to order the summary suspension of the license of the
licensee pending disciplinary proceedings.

2. Theboard will issue such an order if it determines that:

(8) Thelicensee hasviolated a provision of this chapter or chapter 633 of NRS;

(b) The summary suspension of the license is necessary to prevent a further violation of
this chapter or chapter 633 of NRS; and

(c) Thepublic health, safety or general welfare imperatively requires the summary
suspension of thelicense.

3. Anorder summarily suspending a license:

(&) Must:

(1) Comply with the applicable provisions of NRS 233B.127; and
(2) Setforth the grounds upon which the order isissued, including a statement of facts;

(b) Iseffective upon service on the licensee of the order and complaint; and
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(c) Remainsin effect until the board:
(1) Modifiesor rescindsthe order; or
(2) Issuesitsfinal order or decision on the underlying complaint.

4. A hearing on the complaint must be held within 60 days after the effective date of the
suspension.

Sec. 19. NAC 633.020 is hereby amended to read as follows:

633.020 [Forthe purpeseof-thischapter—beoard™} “Board’ means the state board of
osteopathic medicine.

Sec. 20. NAC 633.160 is hereby amended to read as follows:

633.160 1. Each applicant for alicense to practice osteopathic medicine must apply ffor
examination} on forms prepared and furnished by the board.

2. Each application must be accompanied by an affidavit affirming that:

(8) The applicant isthe person named in the application and accompanying material; and

(b) Tothebest knowledge or belief of the applicant, the application and all accompanying
material is complete, correct and consistent, and was obtained without fraud,
misrepresentation or mistake.

3. No application will be accepted unlessit is accompanied by the appropriate fee
prescribed in NRS 633.501. All fees are nonrefundable.

Sec. 21. NAC 633.220 is hereby amended to read as follows:

633.220 1. Theboard may issue a special license to any person designated in subsection 1
of NRS 633.401 and in subsection 1 of NRS 633.411 who applies for a special license and
includes with his application aletter from the regulatory authority of the jurisdiction where heis

licensed to practice osteopathic medicine which verifies that the applicant holds a current license.
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2. Inaddition to the letter required by subsection 1, an applicant under NRS 633.411 must
submit aletter from any one of the following persons requesting that he be given a special
license:

(& The chief of staff or the medical director of the hospital or institution where the applicant
proposes to practice osteopathic medicine. The letter must also specify the members of the
medical staff under whose supervision the applicant will practice. Any special license issued to
the applicant will limit his practice to that hospital or institution.

(b) The chief of the medical agency proposing to employ the applicant to practice osteopathic
medicine. The letter must also describe the scope of the services proposed to be performed by the
applicant and the medical licensees under whose supervision the applicant will be employed.
Any special license issued will limit the scope of applicant’ s practice to those described in the
letter and indicate the person under whose medical supervision the applicant will be employed.

(c) The osteopathic physician with whom the applicant proposes to associate. The letter must
also state the specific period , [} not to exceed 1 year , B} and the specific purpose for which he
proposes to associate the applicant, and must verify that the osteopathic physician will retain
primary responsibility for the care of all patients seen by applicant. Any special license issued to
the applicant will specify the period of association, the services to be performed by the applicant
and the osteopathic physician with whom the applicant is associated.

3. No specia license issued by the board is valid for a period longer than 1 year following
the date of issuance.

4. A special license may be renewed from year to year by the board upon receipt of an

application which meets the requirements of [subsections1-and-2-6f} NAC 633.250, is

--10--
L CB Draft of Proposed Regulation R057-02



accompanied by the appropriate fee prescribed by NRS 633.501 and is received no later than 90
days before the expiration of the then current special license.

Sec. 22. NAC 633.250 is hereby amended to read as follows:

633.250 1. Eachlicensee applying for renewal of his feertificate} license shal furnish the
board proof that he has attended during the preceding year at least 35 hours of continuing

education courses or programs approved by the board, at least 10 hours of which are category

1A courses, or fitsequivalent:

} the equivalent of such continuing education courses or programs, including, without
limitation:

() Attendance at any annual educational program sponsored and conducted by any other
state association of osteopathic physicians;

(b) Attendance at any annual educational program conducted by the American Osteopathic
Association; or

(c) Enrollment and attendance at any postgraduate course approved and recognized by the
American Osteopathic Association or its affiliates.

2. Asusedin thissection, “ category 1A course” means a course of continuing medical
education that is offered by a sponsor accredited by the American Osteopathic Association to
offer such a course.

Sec. 23. NAC 633.270 is hereby amended to read as follows:

633.270 1.

wiH-send} The executive director of the board or his designee:
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(&) Shall review the application and accompanying materials submitted by an applicant to
determineif there may be grounds for rejecting the application or grounds for denying the
issuance of a license to the applicant; and

(b) May request the applicant to submit such additional evidence of the mental, physical,
medical or other qualifications of the applicant as the executive director or his designee
believes the board may require.

2. Upon the completion of the review of an application by the executive director or his
designee, the executive director shall:

(a) Schedule a hearing on the application at a meeting of the board.

(b) Send written notice of the hearing to the applicant at least {26} 21 days before the

1 The

notice pwiH must conform to subsection 2 of NRS 233B.121, be given by certified for

registered} mail, postage prepaid , and pa#H be addressed to the last address furnished by the

applicant.

NRS-633.511,an-appheationmay-be denied} | f the executive director has reason to believe that
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there are grounds for denying the issuance of a license to the applicant, the notice must
include a short and plain statement that specifies each such ground.

(c) Provide a copy of the notice to each member of the board.

3. Theboard will deny the issuance of a license only after:

(&) Notice to the applicant specifying the precise grounds upon which the denial is proposed,;
and

(b) A hearing before the board -} at which the applicant is given an opportunity to respond
to each ground specified in the notice.

4. An applicant bearsthe burden of proving to the board that issuing alicenseto himisin
the best interest of the public health and safety and the general welfare of the people of this
State.

5. Asusedin thissection, “ groundsfor denying the issuance of a license” includes,
without limitation:

(a) Any grounds authorized by a specific statute;

(b) Failureto fulfill any applicable statutory requirement;

(c) Submitting an application or accompanying material which isincomplete, incorrect or
inconsistent, or which has been obtained by fraud, misrepresentation or mistake; and

(d) Engaging in any conduct that would, if committed by a licensee, be grounds for
initiating disciplinary action pursuant to NRS 633.511.

Sec. 24. NAC 633.280 is hereby amended to read as follows:

633.280 1. [Al-contested-hearings} Each hearing of a contested case will be held before

three or more members of the board.
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—3: Thehearing will be conducted in accordance with the provisions of this chapter and
chapter 233B of NRS and, if the hearing isa disciplinary action, NRS 633.511 to 633.681,
inclusive.

3. Thepresident, or a member of the board designated by him, will preside over the
hearing.

4. An electronic or stenographic record will be made of all contested hearings before the

Sec. 25. NAC 633.010 and 633.150 are hereby repealed.

TEXT OF REPEALED SECTIONS

633.010 Tenses, gender and number. For the purpose of NAC 633.010 to 633.340,
inclusive, where the context so indicates, the present tense includes the past and future tenses,
and the future, the present; the masculine gender includes the feminine, and the feminine, the
masculine; and the singular number includes the plural, and the plural, the singular.
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633.150 Mailing address. The mailing address of the state board of osteopathic medicine
isthe professional office of the executive director of the board as listed in the current directory of

the American Osteopathic Association.
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