ADOPTED REGULATION OF THE
NEVADA TAX COMMISSION
L CB File No. R058-02

Effective January 17, 2003

EXPLANATION — Matter in italicsis new; matter in brackets femitted-material} is material to be omitted.

AUTHORITY: 881-5, NRS 360.090, 372.170, 372.240 and 372.725.

Section 1. Chapter 372 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2, 3 and 4 of thisregulation.

Sec. 2. 1. If aleaseof tangible personal property to an entity exempt from taxation
pursuant to NRS 372.325 or 372.326 constitutes a sale pursuant to NAC 372.070, the saleis
exempt from taxation.

2. |If alease of tangible personal property to an entity exempt from taxation pursuant to
NRS 372.325 or 372.326 does not constitute a sale pursuant to NAC 372.070, the original sale
of the tangible personal property to the lessor is not exempt from taxation and the lessor must
pay the tax.

Sec. 3. 1. Iftangible personal property is sold, but the transaction isdesignated asa
finance lease:

(@) Thetransaction isa sale;

(b) Thetax appliesto the transaction in the same manner as a conditional sale described in
NAC 372.050;

(c) Thelesseeisdeemed to be the purchaser of the tangible personal property; and

--1--
Adopted Regulation R058-02



(d) If applicable, the purchaser may elect, pursuant to NRS 372.170 or 372.240, to pay the
tax on the use of that property as measured by the amount of the rental charged for the
property rather than the cost of the acquisition of that property.

2. For the purposes of this section, a transaction isa finance leaseif the only use of the
tangible personal property that the lessee is authorized to make pursuant to the lease isthe
leasing of the tangible personal property as a sublessor to another party as a sublessee. If the
lessee uses or hasthe right to use the tangible personal property in any other manner, the
transaction isnot a finance lease. The following factorsindicate that a transaction isa
finance lease:

(&) Thelessee never had possession of the tangible personal property; and

(b) Thelesseeisrequired, pursuant to the lease, to:

(1) Pay any applicable fees assessed against the tangible personal property;
(2) Assumeall risk of loss of the tangible personal property; and
(3) Maintain insurance on the tangible personal property.

3. Asusedin thissection, “possession” does not include the maintenance, licensing or
registration of the tangible personal property.

Sec. 4. 1. If alessor of tangible personal property electsto pay the tax on the use of that
property as measured by the amount of the rental charged for the property rather than the cost
of the acquisition of that property pursuant to NRS 372.170 or 372.240, the lessor shall notify
the department of that election on a form prepared by the department. The lessor shall filea
copy of the form with his records and make the copy available to the department for inspection

upon request.
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2. Alessor who notifies the department of his election pursuant to subsection 1 may
choose to apply the election:

(a) Separately to the item of tangible personal property that he identifies on the form and
submit the form within 10 days after he acquiresthat item; or

(b) Toall thetangible personal property he acquires within the next ensuing year and
submit the form on an annual basis.

3. Alessor who appliesthe election to separate items of tangible personal property
pursuant to paragraph (a) of subsection 2 may include more than oneitem of tangible
personal property on the form if the form is submitted within 10 days after the earliest date of
acquisition of an item of tangible personal property that isidentified on the form.

4. Thefailureof alessor to notify the department of his election pursuant to this section
creates a rebuttable presumption that the lessor did not elect to pay the tax on the use of the
tangible personal property rather than the cost of the acquisition of that property pursuant to
NRS 372.170 or 372.240. The rebuttable presumption may be overcome if the lessor presents
evidence that he intended to pay the tax on the use of the tangible personal property rather
than the cost of the acquisition of that property pursuant to NRS 372.170 or 372.240.

Sec. 5. NAC 372.080 is hereby amended to read as follows:

372.080 1. A person who purchasestangible personal property outside of this state for
lease or rental within this state shall:

(&) Pay the usetax due in this state measured by the cost of the property to him; or

(b) Pay the use tax measured by his gross lease or rental charges for the lease or rental of the

property within this state.
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2. A person who purchases tangible personal property within this state for lease or rental
within this state shall:

() Pay the salestax to his vendor on the sales price of the property to him; or

(b) Givethe seller aresale certificate for the property and elect to pay the tax measured by
the gross lease or rental charges for the lease or rental of the property within this state.

3. |If aperson who sells and rents or leases tangible personal property within this state gives
aresale certificate to the vendor from whom he purchases property, when the property is.

() Sold, thetax appliesto the sales price.

(b) Committed to lease or rental transactions, the tax applies to his gross lease or rental
charges.

4. |If the purchaser:

() Paysthetax to hisvendor on the sales price of the property to him, no further tax is due
and tax must not be collected from the customer on the gross lease or rental charges.

(b) Electsto measure the use tax by his grosslease or rental charges, he may seek
reimbursement for the tax from his customers measured by the lease or rental charges. [Fhe}
Except as otherwise provided in section 2 of thisregulation, the purchaser shall pay the tax in
lieu of acustomer if the customer is exempt from the tax or for any other reason is not required
to pay the tax.

5. Thetax appliesto the sales price of the property within this state following itsusein
rental or lease service, without any deduction or credit for the tax paid on the original cost of the
property or the taxes paid on the gross lease or rental charges.

6. A person who electsto pay the tax measured by his gross lease or rental charges pursuant

to this section is not required to pay the sales tax for the purchase of parts or other equipment for
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the tangible personal property which is committed to lease or rental use in this state if he givesa
resale certificate to the vendor from whom he purchases the property.

7. A person who initially elects to pay the tax measured by his gross lease or rental charges
and later wishes to pay the use tax, may pay that tax measured by the cost of the property to him.
The department shall not grant arefund or credit for any taxes paid or due before he makes such
an election.

8. Mandatory charges, whether or not separately stated, for any service, activity |5} or
function made in conjunction with the lease or rental of tangible personal property will be
considered a part of the gross lease or rental charge and are subject to the tax. The term
“mandatory charges’ may include for example, without limitation:

(@ A feeor charge for mileage.

(b) A feeor charge for the return of the property, commonly referred to as a “ drop-off
charge.”

(c) A feeor chargefor the reinstatement of alease or rental agreement.

(d) Reimbursement for fixed costs or expenses, including, without limitation, management
fees, interest, financing fees and carrying charges, collection call charges, repossession charges,
and billing charges.

9. Optional charges, separately stated, made in connection with the lease or rental of
tangible personal property are not subject to the tax. The term “optional charge” may include for
example, without limitation, a

() Feeor chargefor the installation, erection, assembly [} or disassembly of the property.

(b) Charge for acollision damage waiver or asimilar instrument that acts as awaiver of the

lessor’ sright to collect from the lessee for any damage to the property.
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(c) Chargefor the services of a person to operate or instruct another in the operation of the
property.

(d) Chargefor fuel used to operate the property.

(e) Feeor chargefor the delivery, transportation {5} or other handling of the property.

(f) Feeor charge for maintaining, cleaning [} or atering the property.

(g) Feeor charge for insurance, such as, personal accident, extended protection [} or
coverage for personal property.

10. The department will determine whether a charge is mandatory or optional according to
the terms of the agreement under which the charges are paid.

11. Thefeefor accessto an airport and the charge for reimbursement of property taxes will
not be considered part of the gross lease or rental charge if separately stated.

12. A grosslease or rental charge must represent afair market value of the leased or rented
property.

13. Any charges assessed for damages for which the lessee is held responsible are exclusive
of the original rental or lease contract, including those commonly referred to as a “charge-back
fee” or “damage reimbursement.” The department will treat such charges as a taxable sale of
tangible personal property from either the person making the repair for the lessor or from the
lessor for the responsible party.

14. A lessor may discontinue charging use tax on the basis of gross lease charges when a
lease agreement is terminated. Periodic billing statements for amounts which are past due at the
time the agreement is terminated may continue after termination for collection purposes.

15. Evidencethat alease agreement has been terminated includes:
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(&) Documentation showing that the leased property has been repossessed or returned to the
lessor.

(b) A formal notice of termination that has been personally served upon the lessee or served
upon the lessee by certified mail, return receipt requested [5} or registered mail.

(c) Proof that the property has been wrecked, damaged, stolen 5} or otherwise rendered
unusable.

(d) A new agreement to lease the same equipment to the same or another lessee.

(e) Any other evidence or documentation which is acceptabl e to the department and shows
that alease agreement has been terminated.

FLUSH Such evidence must be maintained pursuant to NRS 372.735.

16. Except as otherwise provided in subsection 17, if aleaseisterminated and the property
isreturned, any payments, penalties {5} or other charges or fees collected by the lessor as a result
of abreach of contract are not subject to taxation as gross lease charges.

17. Any portion of the payments, penalties, fees |5} or other charges described in subsection

14 which represents sales or use taxes must be reported and remitted to the department.
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NOTICE OF ADOPTION OF PROPOSED REGULATION
L CB File No. R058-02

The Nevada Tax Commission adopted regulations assigned LCB File No. R058-02 which pertain
to chapter 378 of the Nevada Administrative Code on December 6, 2002.

Notice date: 11/1/2002 Date of adoption by agency: 12/6/2002
Hearing date: 12/6/2002 Filing date: 1/17/2003

INFORMATIONAL STATEMENT

1. A description of how public comment was solicited, a summary of public response, and
an explanation of how other interested persons may obtain a copy of the summary.

Notices of hearing for the adoption and amendment of the proposed regulation were posted
a the following locations. Department of Taxation, 1550 East College Parkway, Carson City,
Nevada; Nevada State Library, 100 Stewart Street, Carson City, Nevada; The Legidative Building,
Capitol Complex, Carson City, Nevada; each County Main Public Library; Department of Taxation,
4600 Kietzke Lane, Building O, Suite 263, Reno, Nevada; Department of Taxation, 555 East
Washington Avenue, Las Vegas, Nevada.

A copy of the notice of hearing and the proposed regulation were placed on file at the State
Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of the public during
business hours. Additional copies of the notice and the proposed regulation were also made
available and placed on file at the Department of Taxation, 1550 East College Parkway, Carson
City, Nevada; Department of Taxation, 4600 Kietzke Lane, Building O, Suite 263, Reno, Nevada;
Department of Taxation, 555 East Washington Avenue, Suite 1300, Las Vegas, Nevada
Department of Taxation, 850 EIm Street, No. 2, Elko, Nevada; and in all counties in which an office
of the Department of Taxation is not maintained, at the main public library, for inspection and
copying by members of the public during business hours.

The hearing was held on December 6, 2002 at the Grant Sawyer State Office Building, 555
E. Washington Avenue, LCB Room 4401, Las Vegas, Nevadaand Video Conference to the Nevada
Legidative Building, 401 S. Carson Street, Room 4100, Carson City, Nevada. It appearsthat dueto
the primarily procedura nature of the proposed regulation, only affected or interested persons and
businesses as set forth in #3 below responded to the proposed regulation and testified at the hearing.
A copy of the transcript of the hearing, for which areasonable fee may be charged, may be obtained
by caling the Nevada Department of Taxation at (702) 687-4896, or by writing to the Nevada
Department of Taxation at 1550 East College Parkway, Suite 115, Carson City, Nevada, 89706.

The proposed regulation was submitted to the L egidative Counsel Bureau, which completed
its review and minor revisions on July 31, 2001. Thus, the proposed regulation, for practical
purposes, was discussed at two workshops and has been heard and considered at one public hearing
of the Nevada Tax Commission.
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2. Thenumber of personswho:

(a) Attended the hearing: 43

(b) Tedtified at the hearing: 2

(o) Submitted to the Tax Commission written comments. Written comments were
submitted to and received by the Department of Taxation from the law firm of Crowell, Susich,
Owen & Tackes, LTD., and Lee Brothers Leesing, Inc., which were forwarded to the Nevada Tax
Commission.

3. A description of how comment was solicited from affected businesses, a summary of
their response, and an explanation how other interested persons may obtain a copy of the
summary.

Comments were solicited from affected and interested businesses and persons by the notices
set forth in #1 above, by direct mail to all county assessors, and by direct mail to the approximately
240 interested businesses and persons on the Department of Taxation's mailing list.

4, If the regulation was adopted without changing any part of the proposed regulation, a
summary of thereasonsfor adopting the regulation without change.

The proposed regulation was not changed since no concerns were raised by the public,
affected or interested businesses or persons, the Department of Taxation, the Attorney Genera’s
Office or Tax Commission Members, and the Tax Commission believed no changes other than
those discussed and made at the workshops were necessary.

5. The estimated economic effect of the adopted regulation on the business which it isto
regulate and on the public. These must be stated separately, and each case must include: (a)
Both adver se and beneficial effects, and (b) Both immediate and long-term effects.

(a) Adverse and beneficial effects.

The proposed regulation presents no foreseeable or anticipated adverse economic effects to
businesses or the public. There may be some beneficia economic effects to leasing entities due to
the clarification provided in the revised regulation concerning true leases, finance leases and the
election afforded in NRS 372.170. Those anticipated benefits are not quantifiable at thistime.

(b) Immediate and long-term effects.

Same as #5(a) above.

6. The estimated cost to the agency for enfor cement of the adopted regulation.
The proposed regulation presents no significant foreseeable or anticipated cost for

enforcement. There may be some minor initial administrative costs for the Department, which are
not quantifiable at thistime.
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7. A description of any regulations of other state or governmental agencies which the
regulation overlapsor duplicates and a statement explaining why the duplication or overlap is
necessary. If the regulation overlaps or duplicates a federal regulation, the name of the
regulating federal agency.

The proposed regulation is particular to the Department of Taxation practices and
procedures and does not appear to overlap or duplicate regulations of other state or loca
governmental agencies.

8. If the regulation includes provisons which are more stringent than a federal
regulation which regulates the same activity, a summary of such provisions.

There are no known federal regulations pertaining to state sales/use tax procedures, which
are the subject of the proposed regulation.

9. If the regulation provides a new fee or increases an existing fee, the total annual
amount the agency expectsto collect and the manner in which the money will be used.

The proposed regulation does not provide a new fee or increase an existing fee.
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