L CB File No. T0O05-04

PROPOSED TEMPORARY REGULATION OF THE CHIROPRACTIC
PHYSICIANS BOARD OF NEVADA

NOTICE OF WORKSHOP TO SOLICIT COMMENTS ON PROPOSED
TEMPORARY REGULATIONS

The Chiropractic Physicians' Board of Nevada, 4600 Kietzke Lane, Suite M245, Reno,
Nevada 89502, Telephone: (775) 688-1921, is proposing the temporary amendment of
regulations pertaining to chapter 634 of Nevada Administrative Code. A workshop by
videoconference has been set for 11:30 am, on Tuesday, October 12, 2004 in the Legidative
Building at 401 South Carson St., Room V3138, Carson City, Nevada 89701 and in the
Grant Sawyer State Office Building at 555 E. Washington Avenue, Room V4406, Las
Vegas, Nevada 89801. The purpose of the workshop is to solicit comments from all interested
persons on the following general topics that may be addressed in the proposed temporary
regulations:

NAC 634.350 Application for certification: Filing; requirements; expiration; waiver of
requirements.

NAC 634.355 Certification; Additional requirements; waiver of requirements.

NAC 634.3665 Requirementsto perform manipulation on patient under anesthesia.

NAC 634.385 Continuing education of licensees.

NAC 634.430 Unprofessional conduct: Interpretation of statutory definition; rebuttable
presumption of sexual misconduct.

NAC 634.460 Chiropractor's assistant, chiropractor's assistant for massage and
chiropractor’'s assistant trainee: Prohibited acts, duty of supervising licensee;
required statement.

Small Business | mpact Statement
NRS 233B.0608

The board has preliminarily determined that the proposed regulations will not impose a
direct and significant economic burden upon a small business or directly restrict the formation,
operation or expansion of a small business. Interested persons may present comments on this
statement at the workshop that will be held on the proposed regulations.

A copy of all materials relating to the proposal may be obtained at the workshop or by
contacting the Chiropractic Physicians Board of Nevada, 4600 Kietzke Lane, Suite M-245,
Reno, Nevada 89502, Telephone: (775) 688-1921. A reasonable fee for copying may be
charged.
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This Notice of Workshop to Solicit Comments on Proposed Regulation has been sent to
al persons on the agency’ s mailing list for administrative regulations and posted at the following
locations:

Chiropractic Physicians Board of Nevada Washoe County Courthouse

4600 Kietzke Lane, Suite M-245
Reno, Nevada 89502

Carson City Library
900 North Roop Street
Carson City, Nevada 89701

Churchill County Library
553 South Maine Street
Fallon, Nevada 89406

LasVegas Library
833 Las Vegas Boulevard North
Las Vegas, Nevada 89101

Douglas County Library
P. O. Box 337
Minden, Nevada 89423

Elko County Library
720 Court Street
Elko, Nevada 89801

Goldfield Public Library
P. O. Box 430
Goldfield, Nevada 89013

Humboldt County Library
85 East 5™ Street
Winnemucca, Nevada 89445

Lincoln County Library
P. O. Box 330
Pioche, Nevada 89043

Eureka Branch Library
P. O. Box 293
Eureka, Nevada 89316

Agency Draft of Proposed T

201 S. Virginia St.
Reno, Nevada 89501

Mineral County Library
P. O. Box 1390
Hawthorne, Nevada 89415

Tonopah Public Library
P. O. Box 449
Tonopah, Nevada 89049

Pershing County Library
P. O. Box 781
Lovelock, Nevada 89419

Storey County Library
P. O. Box 14
Virginia City, Nevada 89440

Washoe County Library
P. O. Box 2151
Reno, Nevada 89505

White Pine County Library
950 Campton Street
Ely, Nevada 89301

Battle Mountain Branch Library
P. O. Box 141
Battle Mountain, Nevada 89820

Lyon County Library
20 Nevin Way
Y erington, Nevada 89447
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NOTICE OF HEARING FOR THE ADOPTION OF TEMPORARY AMENDED
REGULATIONS

The Chiropractic Physicians Board of Nevada will hold a public hearing by
videoconference which is set to begin at 11:30 am on Tuesday, October 12, 2004, in the
L egidlative Building at 401 South Carson St., Room 3138, Carson City, Nevada 89701 and
in the Grant Sawyer State Office Building at 555 E. Washington Avenue, Room V4406, L as
Vegas, Nevada 89801. The purpose of the hearing is to receive comments from all interested
persons regarding the Adoption, Amendment or Repeal of temporary regulations that pertain to
chapter 634 of the Nevada Administrative Code.

The following information is provided pursuant to the requirements of NRS 233B.0603:
1 The need for and the purpose of the proposed regulation or amendment:

Updated to make process more efficient to better protect the public and eliminate
unnecessary provisions.

2. Either the terms or the substance of the regulations to be adopted, amended, or
repealed, or a description of the subjects and issuesinvolved:

The substance of the regulationsis as follows:

NAC 634.350 Application for certification: Filing; requirements; expiration; waiver of
requirements.

NAC 634.355 Certification: Additional requirements; waiver of requirements.
NAC 634.3665 Requirementsto perform manipulation on patient under anesthesia.
NAC 634.385 Continuing education of licensees.

NAC 634.430 Unprofessional conduct: Interpretation of statutory definition; rebuttable
presumption of sexual misconduct.

NAC 634.460 Chiropractor's Assistant, chiropractor's assistant for massage and
chiropractor’'s assistant trainee: Prohibited acts, duty of supervising licensee;
required statement.

3. The estimated economic effect of the regulation on the business that it isto regulate
and on the public:

(a) Both adver se and beneficial effect:
As to the provision to provide manipulation under mild sedation in a non-hospital or
surgical center, there is an immediate and long-term beneficial effect for the public,
and
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(b) Both immediate and long-term effects:
Beneficial effects include greater efficiency for the board, both immediate and long
term.

4, The estimated cost to the agency for enfor cement of the proposed regulation:
There are no known additional costs to the agency.

5. A description of and citation to any regulations of other state or local gover nmental
agencies that the proposed regulation overlaps or duplicates, and a statement
explaining why the duplication or overlapping is necessary. |If the proposed
regulation overlaps or duplicates a federal regulation, the notice must include the
name of theregulating federal agency:

These proposed regulations do not overlap or duplicate any known local, state or federal

regulations.

6. If the regulation is required pursuant to federal law, a citation and description of
thefederal law:
Not applicable.

7. If the regulation includes provisions which are more stringent than a federal

regulation that regulatesthe same activity, a summary of such provisions:

These regulations do not include provisions which are more stringent than a federal
regulation.

8. Whether the proposed regulation establishes a new fee or increases an existing fee:
Not applicable.

Persons wishing to comment upon the proposed action of the Chiropractic Physicians
Board of Nevada may appear at the scheduled public hearing or may address their comments,
data, views, or arguments in written form to the Chiropractic Physicians' Board of Nevada, 4600
Kietzke Lane, Suite M-245, Reno, Nevada 89502. Written submissions must be received by the
Chiropractic Physicians Board of Nevada on or before October 4, 2004. If no person who is
directly affected by the proposed action appears to request time to make an oral presentation, the
Chiropractic Physicians' Board of Nevada may proceed immediately to act upon any written
submissions.

A copy of this notice and the regulations to be Adopted, Amended or Repealed will be on
file at the State Library, 100 Stewart Street, Carson City, Nevada, for inspection by members of
the public during business hours. Additional copies of the notice and the regulations to be
Adopted, Amended or Repealed will be available at the Chiropractic Physicians Board of
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Nevada at 4600 Kietzke Lane, Suite M-245, Reno, Nevada 89502 and in all countiesin which an
office of the agency is not maintained, at the main public library, for inspection and copying by
members of the public during business hours. This notice and the text of the proposed
regulations are also availablein the

State of Nevada Register of Administrative Regulations, which is prepared and published
monthly by the Legidative Counsel Bureau pursuant to NRS 233B.0653 and on the Internet at
http://www.leg.state.nv.us. Copies of this notice and the proposed regulations will also be
mailed to members of the public upon request. A reasonable fee may be charged for copiesif it
is deemed necessary. This does not apply to a public body subject to the Open Meeting Law.

Upon adoption of any regulation, the agency, if requested to do so by an interested
person, either before adoption or within 30 days thereafter, will issue a concise statement of the
principal reasons for and against its adoption or incorporate therein its reason for overruling the
consideration urged against its adoption.

This notice of hearing has been posted at the following locations:

Chiropractic Physicians Board of Nevada Washoe County Courthouse

4600 Kietzke Lane, Suite M-245
Reno, Nevada 89502

Carson City Library
900 North Roop Street
Carson City, Nevada 89701

Churchill County Library
553 South Maine Street
Fallon, Nevada 89406

LasVegas Library
833 Las Vegas Boulevard North
Las Vegas, Nevada 89101

Douglas County Library
P. O. Box 337
Minden, Nevada 89423

Elko County Library
720 Court Street
Elko, Nevada 89801

Goldfield Public Library
P. O. Box 430
Goldfield, Nevada 89013

Agency Draft of Proposed T

201 S. Virginia St.
Reno, Nevada 89501

Mineral County Library
P. O. Box 1390
Hawthorne, Nevada 89415

Tonopah Public Library
P. O. Box 449
Tonopah, Nevada 89049

Pershing County Library
P. O. Box 781
Lovelock, Nevada 89419

Storey County Library
P. 0. Box 14
Virginia City, Nevada 89440

Washoe County Library
P. O. Box 2151
Reno, Nevada 89505

White Pine County Library
950 Campton Street
Ely, Nevada 89301
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Humboldt County Library Battle Mountain Branch Library

85 East 5" Street P. O. Box 141

Winnemucca, Nevada 89445 Battle Mountain, Nevada 89820
Lincoln County Library Lyon County Library

P. O. Box 330 20 Nevin Way

Pioche, Nevada 89043 Y erington, Nevada 89447

Eureka Branch Library
P. O. Box 293
Eureka, Nevada 89316
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L CB File No. T0O05-04

PROPOSED TEMPORARY REGULATION OF THE CHIROPRACTIC
PHYSICIANS BOARD OF NEVADA

EXPLANATION — Matter in italicsis new; matter in brackets [} is material to be omitted.

NAC 634.350 Application for certification: Filing; requirements; expiration; waiver of
requwements (N RS 634 030 634 123)

» ys-be ' amination: Anyappllcantwhms
hired by a Doctor of Chlropractlc to perform therapeutic modalities, x-ray or massage therapy
on a patient must register with the Board by filing an application on forms furnished by the
Board and pay the required fees.

(a) An applicant for a certificate as a chiropractor’s assistant who will be trained on the
job must apply with the Board within 30 days of the date on which the training begins.

(b) An applicant for a certificate as a chiropractor’ s assistant who has previously attained
the required education or the equivalent as specified under NRS 634.123, subsection 1, or an
applicant for a certificate as a chiropractor’s assistant for massage, must apply with the Board
within 15 days of the date on which the applicant begins performing chiropractor’s assistant
duties.

2. The application must set forth:

(8 The date of the application.

(b) The applicant’s date and place of birth and two personal references based upon 5 years
acquaintance.

(c) The applicant’s name, age, social security number, sex and current residence.

(d) If the applicant is applying for:

(1) A certificate as a chiropractor’s assistant:
() The name and mailing address of the applicant’s current employer, if any;
(1) If applicable, the date on which he was hired to perform the duties of a
chiropractor’ s assistant; and
(111) If the applicant was hired to perform the duties of a chiropractor’ s assistant, the
statement required pursuant to NAC 634.460.
(2) A certificate as a chiropractor’s assistant for massage:
() The name and mailing address of the applicant’s current employer, if any; and
(11) If the applicant was hired to perform the duties of a chiropractor’s assistant for
massage, the statement required pursuant to NAC 634.460.

(e) Whether or not the applicant has ever applied for certification as a chiropractor’ s assistant
or chiropractor’ s assistant for massage, as appropriate, in another state. If he has so applied, he
must state when and where he applied and the result of that application.

(f) If the applicant has been certified in another state, whether any proceeding to discharge,
dismiss or discipline him or other similar proceeding has ever been instituted against him and the
disposition of each such proceeding.
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3. Anapplication expires after 1 year.
4. For good cause shown, the Board may, at its discretion, waive one or more of the
requirements of this section.

NAC 634.355 Certification: Additional requirements; waiver of requirements. (NRS 634.030,
634.123)

1. Anapplicant for a certificate as a chiropractor’s assistant or chiropractor’s assistant for
massage must, in addition to fulfilling the requirements of NAC 634.350, furnish evidence
satisfactory to the Board that he:

(@) Is18yearsof age or older; and

(b) Hasreceived ascore of at least 75 percent on an examination administered by the Board
on the provisions of NRS and NAC that are related to the practice of chiropractic.

2. Inaddition to the requirements set forth in subsection 1 and NAC 634.350, an applicant for
a certificate as a chiropractor’ s assistant must furnish evidence satisfactory to the Board that he:

(a) Satisfiesone of the following:

(1) Iscertified asachiropractor’s assistant by a program for chiropractor’ s assistants that is
approved by the Board; or

(2) Has had 6 months of full-time training and employment as a chiropractor’ s assistant
trainee from alicensee.

(b) Hasreceived a score of at least 75 percent on the examination for certification required
pursuant to NAC 634.305.

3. Inaddition to the requirements set forth in subsection 1 and NAC 634.350, an applicant
for a certificate as a chiropractor’ s assistant for massage must furnish evidence satisfactory to the
Board that he fhaspassed]}:

(@) Has passed {F} the examination administered by the National Certification Board for
Therapeutic Massage and Bodyworkf:-ex}, and

(b) Holds a current certificate from the National Certification Board for Therapeutic
Massage and Bodywork; or

HbBY (c) Has passed fA} an examination that the Board deems sufficient.

4. Evidence of an applicant’s completion of approved training pursuant to subparagraph (2)
of paragraph (a) of subsection 2 must consist of a certification by the licensed provider of health
care, and the certification must be notarized.

5. TheBoard may, at its discretion:

(&) Waive one or more of the requirements of this section for good cause shown.

(b) Upon receipt from an applicant of documentation demonstrating that the applicant has
received additional formal training, education or experience, grant the applicant credit toward
fulfilling the requirements of subparagraph (2) of paragraph (a) of subsection 2.

NAC 634.3665 Requirements to perform manipulation on patient under anesthesia. (NRS
634.030)
1. A licensee shall not perform manipulation on a patient under anesthesia unless the
licensee performs the manipulation at a medical facility described in subsection 2 and:
() Hasobtained certification to perform such manipulation from:
(1) A college of chiropractic that is accredited by the Council on Chiropractic Education; or
(2) Another program approved by the Board; or
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(b) Isenrolled in aprogram to obtain the certification described in paragraph (a) at the time
the manipulation is performed and the licensee performs the manipulation under the direct
supervision of a qualified instructor approved by the Board.

2. The manipulation described in subsection 1 fray-be-performed}:

(&) Whilethe patient isunder full intravenous sedation must be performed only in a
hospital or surgical center for ambulatory patientsif that facility is licensed by the Health
Division of the Department of Human Resources and accredited by:

Ha)} (1) The Joint Commission on Accreditation of Healthcare Organizations; or

HbY (2) The Nationa Committee for Quality Assurance.; or

(b) Whilethe patient isunder a mild sedation, at the discretion of the involved
anesthesiologist, may be performed in a facility as described in subsection 2(a) or in the
facility of alicensed M.D. or D.O. that isboard certified in anesthesiology, emergency
medicine, or pain management, provided that facility is equipped and staffed as approved by
the Health Division of the Department of Human Resources and the Nevada State Board of
Medical Examinersto administer, monitor and control mild sedation.

3. Asusedin this section:

(8) “Hospital” has the meaning ascribed to it in NRS 449.012.

(b) “Surgical center for ambulatory patients’ has the meaning ascribed to it in NRS 449.019.

NAC 634.385 Continuing education of licensees. (NRS 634.030, 634.130)

1. Except as otherwise provided in subsection 6, the Board may approve or endorse an
educational class or aseminar if it is designed to advance the professional skills and knowledge
of the chiropractic physicianslicensed in this state for the purpose of ensuring an optimum
quality of chiropractic health care.

2. TheBoard may approve or endorse the attendance of licensees at an educational seminar
or seminarsif:

(@ The syllabus and curriculum of the instructors of the seminar or seminars and the required
fee are submitted to the Board;

(b) The seminar or seminars provide instruction in conformity with subsection 3 of NRS
634.130;

(c) The seminar or seminars concern the clinical aspects of a practice or another topic that the
Board determines to be in the best interest of the public;

(d) The sponsor of the seminar or seminars ensures that each licensee who requests credit for
continuing education to satisfy the requirement set forth in subsection 3 of NRS 634.130 attends
at least 50 minutes of each hour of instruction;

(e) The seminar or seminars are sponsored by:

(1) A chiropractic college which has been accredited by:
(1) The Council on Chiropractic Education; or
(I1) Another educational entity that has been approved by the Board;
(2) A state chiropractic board or association; or
(3) The American Chiropractic Association, the International Chiropractors Association or
the successor of either; and

(f) An original certificate of attendance at the seminar or seminarsis provided directly to the
Board by the sponsor or the licensee by January 1 of each year before the issuance of arenewal
certificate.
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3. The sponsor of the seminar or seminars shall ensure that each licensee attending that
seminar isin attendance in atimely manner at the start of each lecture. If the sponsor failsto
maintain the proper monitoring procedure, such failure may constitute grounds for the Board to
withdraw its approval of a current or future seminar or seminars hosted or arranged by that
sponsor.

4. The sponsor of aseminar shall allow any representative of the Board to attend al or part
of the seminar in order to monitor the content of the course or lecture and the procedures for
taking attendance. A representative who is taking the seminar to satisfy the requirements of
subsection 3 of NRS 634.130 shall pay the full registration fee.

5. The sponsor of aseminar which has received the approval of the Board shall report to the
Board all changesin the seminar as soon as possible.

6. TheBoard will not award credit for continuing education to alicensee for an educational
class or seminar that is of anonclinical nature, including, without limitation, an educational class
or seminar regarding:

(@) The building or management of a chiropractic practice; or

(b) Thebilling of insurance.

7. TheBoard will not award credit for continuing education to an instructor of an
educational class or seminar unless the instructor obtained from the Board approval for such
credit before teaching the educational class or seminar.

NAC 634.430 Unprofessiona conduct: Interpretation of statutory definitionf;—rebuttable
presumption-of-sexual-misconduct}. (NRS 634.018, 634.030)

1. Asusedin subsection 10 of NRS 634.018, the Board will interpret the phrase “ conduct
unbecoming a person licensed to practice chiropractic or detrimental to the best interests of the
public” to include, without limitation:

(&) Engaging in or soliciting sexual misconduct as defined in subsection 4.

(b) Performing any chiropractic service on a patient who is under the age of 18 years without
first obtaining the consent of the parent or legal guardian of that patient if the consent is required
pursuant to NRS 129.030.

(c) Performing manipulation on a patient under anesthesia without complying with the
requirements set forth in NAC 634.3665.

(d) Entering into afinancial agreement or making afinancial arrangement with a potential or
existing patient as an inducement to enter into or continue care. This paragraph does not prohibit
alicensee from providing complimentary chiropractic servicesto an existing patient.

(e) Participating in any verbal or written arrangement that involves capping or fee splitting.

(f) Engaging in practices regarding the billing of patients or the making of claims under a
contract of insurance that are abusive or fraudulent, or both, including, without limitation:

(2) Billing patients or making claims under a contract of insurance for chiropractic services
that have not been performed.

(2) Billing patients or making claims under a contract of insurance in a manner which
mi srepresents the nature of the chiropractic services that have been performed.
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(3) Submitting to patients or carriers of insurance bills or claims that fail to disclose

pertinent information or contain false information, including, without limitation:

(I) Failing to discloseto a patient that a bill has already been paid, in full or in part, by a
carrier of insurance.

(1) Failing to disclose to acarrier of insurance that a claim has already been paid, in full
or in part, by adifferent carrier of insurance.

(111) Stating falsely that the injury of a patient is the result of an accident or work-related
incident.

(g) Engaging in a practice of waiving, abrogating or rebating the deductible or copayment
required to be paid by a policy of insurance or athird party if the practice is used as a device for
advertising or marketing, or both.

(h) Failing to make any report or record available to the Board upon lawful request, failing to
cooperate with any investigation by the Board or knowingly giving false information to the
Board.

(i) Failing to make any report or record available to another licensee, practitioner, patient or
ingtitution upon alawful request to do so in compliance with the provisions of chapter 629 of
NRS.

() Being delinguent in the payment of ajudgment for the payment of child support pursuant
to chapter 425 of NRS or being subject to a court order for the support of one or more children
and not complying with the order or a plan approved by the district attorney or other public
agency enforcing the order for the repayment of the amount owed pursuant to the order.

(k) Beingin default on the payment of a student loan.

(1) Violating the rules or regulations of afederal program that relates to the practice of
chiropractic.

(m) Engaging in fraud, misrepresentation or deception in any business affairs that relate to
the practice of chiropractic.

(n) Allowing aperson to:

(1) Perform chiropractic services; or

(2) Engage in any aspect of the provision of chiropractic care to patients,
= if that person is not authorized to perform such services or provide such care pursuant to this
chapter and chapter 634 of NRS. The prohibition set forth in this paragraph does not apply to a
person who is licensed or certified as a provider of health care pursuant to one or more of the
chapters of title 54 of NRS.

(o) Engaging with a patient in aromantic or dating relationship unlessf:

—{)F the patl ent |s the spouse of the Ilcensee[—etE

-----

(p) Examining or treating the anus, breast or genitalia of a patient without first:
(1) Obtaining from the patient an informed consent that refers to the specific procedures
that will be performed on those parts of the body of the patient; and
(2) Making anote of such consent in the record of the patient.
(g) Violating aprovision of a chapter of title 54 of NRS other than chapter 634 of NRS
pursuant to which the licensee holds alicense or certificate as a provider of health care.
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—4}2.  Asused in this section:

(a) “Capping” means the use by a licensee of the services of a person who is remunerated for
referring to the licensee a new patient who has been involved in a motor vehicle accident or who
has been injured as aresult of the actions of another person.

(b) “Fee splitting” means the acceptance of remuneration by a licensee for referring a patient
to another provider of health care or a health care facility or the provision of remuneration by a
licensee for areferral to the business of the licensee.

(c) “Sexual misconduct” means:

(1) Sexual relations between alicensee and a patient of that licensee, regardless of whether
the patient initiated or consented to those sexual relations.
(2) Conduct by alicensee, in regard to a patient, that is sexual in nature, sexually
suggestive or sexually demeaning to the patient.
(3) The commission by alicensee of one or more of the offenses defined in NRS 200.368,
200.730, 201.210 and 201.220.
(4) Theuse by alicensee of deception, misrepresentation or force for the purpose of
engaging in sexual conduct with a patient in:
() A clinical setting; or
(I1) A setting that is used ordinarily for the provision of chiropractic services.
= The term does not include sexual conduct or sexual relations that take place between alicensee
and his spousef;} or between alicensee and a person who was a patient after the chiropractor-

patl ent reI ati onshl p has been terml nated fora reasonable ti me[—er—betweena#eenseean&a

NAC 634.460 Chiropractor’s assistant, chiropractor’s assistant for massage and chiropractor’s
assistant trainee: Prohibited acts; duty of supervising licenseel;+eguired-statement}. (NRS
634.030)

1. A chiropractor’s assistant, chiropractor’ s assistant for massage or chiropractor’ s assistant
trainee may not:

() Diagnose a patient or establish a prognosis.

(b) Prescribe aprogram of treatment for any patient.

(c) Perform any service which is not specifically authorized by the provisions of chapter 634
of NRS.
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(d) Perform any servicethat is not specifically authorized by the terms of his certificate.
(e) Perform a chiropractic adjustment.
(f) Perform any service, except at the direction and under the direct supervision of alicensee.
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