PROPOSED REGULATION OF THE
NEVADA EQUAL RIGHTSCOMMISSION
L CB File No. R067-06

May 2, 2006

EXPLANATION — Matter initalicsis new; matter in brackets [emitted-material] is material to be omitted.

AUTHORITY': 881-4, 13-17, NRS 233.150; 885 and 6, NRS 233.150 and 233B.120; §7, NRS
233.150 and 233B.100; §88-12, NRS 233.150 and 233B.050.

A REGULATION relating to the Nevada Equal Rights Commission; allowing a party in any
matter before the Commission to be represented by an attorney; establishing
requirements for the disclosure of information gathered during an investigation after an
action has been filed in court; providing procedures concerning advisory opinions,
declaratory orders and petitions to adopt, file, amend or repeal aregulation; establishing
rules for the conduct of hearings before the Commission; requiring a complainant to
submit an affirmation that the allegationsin a complaint are true; establishing the
requirements for a request to amend a complaint; establishing that the consent of the
partiesis needed before the Commission will allow the presence of nonparty
representatives who are not counsel at an informal meeting; removing the discretion of
the Commission to dismiss acomplaint if acomplainant fails or refuses to participate or
cooperate in an informal meeting; alowing either party to waive participation in an
informal meeting; allowing the Commission to reopen a caseif a party to the case
shows good cause; and providing other matters properly relating thereto.

Section 1. Chapter 233 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 12, inclusive, of this regulation.

Sec. 2. “Administrator” meansthe Administrator of the Commission.

Sec. 3. 1. A partyin any matter before the Commission, the Administrator or the staff
of the Commission may represent himself or may be represented by an attorney at any stage of
the matter.

2. An attorney representing a party in any matter before the Commission, the

Administrator or the staff of the Commission must:
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(a) Bean active member in good standing of the State Bar of Nevada or associated with
such a member of the State Bar of Nevada; and

(b) Before acting asthe attorney for the party, submit to the Commission a letter which
states that the attorney will represent the party in the matter.

Sec. 4. 1. Except asotherwise provided in NRS 233.190, all information gathered by the
Commission during the course of an investigation of an alleged unlawful discriminatory
practice in housing, employment or public accommodationsis confidential.

2. Pursuant to paragraph (b) of subsection 3 of NRS 233.190, the Commission will
disclose theinformation it has gathered during the course of an investigation to the
complainant and the person against whom the unlawful discriminatory practiceis alleged if
an action has been filed in a court of competent jurisdiction concerning the complaint.
However, the Commission will not disclose thisinformation unless the person seeking the
information obtains a subpoena from the court in which the action is pending and pays any
feesfor the issuance or service of a subpoena required by the rules of procedure of the court
which issued the subpoena.

Sec. 5. 1. Except asotherwise provided in subsection 3, a person may petition the
Commission for an advisory opinion concerning the applicability of a statute, regulation or
decision of the Commission.

2. A petition for an advisory opinion must bein writing and set forth:

(&) The name and address of the petitioner;

(b) A clear and concise statement of the specific question that the petitioner wants the
Commission to answer; and

(c) A statement of the facts that relate to the question described in paragraph (b).
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3. A person may not file a petition for an advisory opinion concerning a question that is
an issuein a pending administrative, civil or criminal proceeding in which the person isa
party.

4. The Commission may refuse to review a petition for an advisory opinion if the petition
does not contain the information required by subsection 2.

5. The Commission will review a petition for an advisory opinion and issue an advisory
opinion within 30 days after the date on which the Commission received the petition.

6. An advisory opinion issued by the Commission will be limited to the facts set forth in
the petition.

7. The Commission will not issue an oral advisory opinion. An oral responseto a petition
for an advisory opinion, including, without limitation, a response given over the telephone by
a member of the staff of the Commission, is not a decision or an official advisory opinion of
the Commission.

Sec. 6. 1. Except asotherwise provided in subsection 3, a person may petition the
Commission for a declaratory order concerning the applicability of a statute, regulation or
decision of the Commission.

2. A petition for a declaratory order must include:

(&) The name and address of the petitioner;

(b) Thereason for requesting the declaratory order;

(c) A clear and concise statement of the specific issue that the petitioner wants the
Commission to decide; and

(d) A statement of the factsthat relate to the issue described in paragraph (c).
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3. A person may not file a petition for a declaratory order concerning an issuein a
pending administrative, civil or criminal proceeding in which the person isa party.

4. The Commission may refuse to review a petition for a declaratory order if the petition
does not contain the information required by subsection 2.

5. The Commission may:

(&) Conduct a hearing to determineissues of fact or to hear argumentsrelating to a
petition for a declaratory order and issue reasonable orders to govern the conduct of a
hearing.

(b) Request that the petitioner provide additional information or arguments relating to the
petition.

(c) Issueadeclaratory order based on the contents of the petition and any material
submitted with the petition.

(d) Consider any relevant decisions of the Commission or any other entity which applies or
interprets the statute, regulation or decision in question.

(e) Consider any other information that the Commission deemsrelevant to the issue the
Commission is deciding.

(f) Issueany reasonable order to assist the review of the petition.

6. The Commission will mail a copy of the declaratory order to the petitioner within 60
days after the date on which:

(&) The petition isfiled;

(b) The Commission conducts a hearing concerning the petition; or

(c) The Commission receives any additional information or written argument,

= whichever occurs later.
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7. The Commission will maintain a record of all the declaratory orders the Commission
issues, and the Commission will index each declaratory order by subject matter.

Sec. 7. 1. Pursuantto NRS 233B.100, any interested person may petition the
Commission for the adoption, filing, amendment or repeal of any regulation.

2. A petition for the adoption, filing, amendment or repeal of a regulation must include:

(&) The name and address of the petitioner;

(b) Thereason for petitioning for the adoption, filing, amendment or repeal of the
regulation;

(c) The proposed language of the regulation to be adopted, filed, amended or repealed;

(d) The statutory authority for the adoption, filing, amendment or repeal of the regulation;
and

(e) Any relevant data, views and arguments that support the petition for the adoption,
filing, amendment or repeal of the regulation.

3. The Commission may refuse to act upon a petition for the adoption, filing, amendment
or repeal of aregulation if the petition does not include the information required by
subsection 2.

4. The Commission will notify the petitioner in writing of the Commission’s decision
regarding the petition within 30 days after the date on which the petitioner filed the petition. I f
the Commission approves a petition for the adoption, filing, amendment or repeal of a
regulation, the Commission will initiate regulation-making proceedings concerning that
regulation within 30 days after the date on which the petitioner filed the petition.

Sec. 8. 1. Inconducting an investigation, inquiry or hearing, the Commission is not

bound by the technical rules of evidence and theinformality in any proceeding or the manner
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or order of thetaking of testimony does not invalidate any order, decision or regulation
adopted, approved or confirmed by the Commission.

2. Generally, the Commission will follow the rules of evidence used in the courts of this
State, but the Commission, in itsdiscretion, may relax those rulesif deviation from those rules
will aid in ascertaining the facts.

3. Tobeadmitted at a hearing, evidence must be material and relevant to the issues
presented at the hearing.

4. |f aparty at a hearing objects to the admissibility of evidence, the Commission may
receive the evidence subject to any subsequent ruling of the Commission.

5. The Commission may, with or without objection, exclude inadmissible, incompetent,
cumulative or irrelevant evidence.

6. If aparty objectsto theintroduction of evidence, the party shall briefly state the
grounds of the objection at the time the evidence is offered.

Sec. 9. 1. With the approval of the Commission, the parties may stipulate to any fact at
issue by written stipulation introduced in evidence as an exhibit or by oral statements shown
upon the record.

2. Any stipulation is binding upon all partiesto the stipulation and may be treated as
evidence at the hearing.

3. The Commission may demand proof by requiring evidence of facts stipulated.

Sec. 10. The Commission may, before or during a hearing, and on a proper showing,
grant continuances for submission of further proof of any matter, or for any other just cause.

Sec. 11. 1. TheCommission may order the partiesto a hearing to file briefs, and the

Commission may specify a time limit for the filing of those briefs.
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2. When a party to a hearing files a brief, the party must file three copies of the brief with
the Commission.

3. An acknowledgement of service or a certificate of mailing must accompany each brief
to other parties of record.

4. Following thefiling of briefs and after deciding contested motions, the Commission
may set the matter for oral argument and give reasonable notice to all parties.

Sec. 12. The Commission will cause a record to be made of all formal hearings. If a party
to a hearing wants a copy of the transcript of a hearing, the party may obtain it from the
Commission upon payment of the proper fee.

Sec. 13. NAC 233.002 is hereby amended to read as follows:

233.002 Asused in this chapter, unless the context otherwise requires, the words and terms
defined in NAC 233.005, 233.007 and 233.008 and section 2 of this regulation have the
meanings ascribed to them in those sections.

Sec. 14. NAC 233.070 is hereby amended to read as follows:

233.070 1. Each complaint must contain:

(@ The full name and mailing address of the person making the complaint;

(b) The full name and mailing address of the respondent; fandl}

(c) A clear and concise statement of the facts and allegations, including pertinent dates,
which if true would support a finding that probable cause exists to believe that an unlawful
discriminatory practice has occurred [} ; and

(d) An affirmation that the allegationsin the complaint are true, which must be signed by

the complainant under penalty of perjury.
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2. The Commission must receive a complaint containing all the information required by
subsection 1 within 10 working days after the date on which the Commission transmits a
complaint form to the complainant.

3. A complaint may be amended to:

(@) Curetechnical defects or omissions;

(b) Clarify or amplify allegations; or

(c) Allege additional unlawful discriminatory practices directly related to or growing out of
the subject matter of the original complaint.
= Any such amendment relates back to the original filing date.

4. A request to amend a complaint must be in writing and must be approved by the
Administrator or his designee.

Sec. 15. NAC 233.090 is hereby amended to read as follows:

233.090 1. A complainant may petition the Administrator or his designee for
reconsideration of adismissal of his complaint.

2. The petition must:

(& Beinwriting; and

(b) {Benetarized;-and
—fe)y} State specifically the grounds upon which it is based.

3. The petition must be filed in the office of the Commission within 15 days after the day on
which the complainant received notice of the dismissal.

4. |If the complainant failsto comply with the provisions of this section, the Commission
will dismiss his petition.

Sec. 16. NAC 233.105 is hereby amended to read as follows:
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233.105 1. Ataninformal meeting to attempt a settlement of the case, the Commission or
any of the participating parties may take verbatim notes. The informal meeting may not be
recorded electronically.

2. Statements which pertain to the allegations in the complaint or proposals for settlement

may not be introduced as evidence of liability at a subsequent public hearing.

—5:1 During the informal meeting, each party is entitled to be heard personally or through
counsel regarding the allegations in the complaint or to discuss settlement of the case. All
guestions and statements must be addressed to the Commission. Not more than three persons,
including any attorney appearing as counsel, may participate in the informal meeting on behalf

of either party.
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—7} 4. The parties must consent to the presence of non-party representatives at the
informal meeting, except the consent of the partiesis not required for the presence of an
attorney appearing as counsel for a party.

5. Either party may waive theright to participate in the informal meeting. If either party
failsto cooperate with the Commission in any matter concerning the informal meeting, the
Commission will consider such a failure to cooperate a waiver of the right to participatein the
informal meeting.

6. Theinformal meeting may be conducted by means of atelephone conference or similar
method of communication by which al persons participating in the meeting can hear each other.
Participation in a meeting pursuant to this subsection constitutes presence in person at the
meeting.

Sec. 17. NAC 233.220 is hereby amended to read as follows:

233220 1. A casemay be closed if:

(& The Commission determines that the complainant is uncooperative in the settlement,
investigation or determination of his case. For purposes of this paragraph, a complainant will be
deemed uncooperative if:

(1) The Commission cannot locate or communicate with the complainant at the mailing
address provided in the complaint;

(2) The complainant verbally or physically abuses or threatens a member of the
Commission,

(3) The complainant consistently misses appointments, meetings or hearings scheduled by

the Commission; or
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(4) The complainant exhibits any other behavior that the Commission deems to hinder the

resolution or determination of his case.

(b) The complainant requests the Commission to close the case.

(c) The parties settle the case.

(d) The Commission finds that no probable cause exists to believe that an unlawful
discriminatory practice has occurred.

(e) The attempt to mediate between or reconcile the parties fails and the Commission
determines that the facts of the case do not warrant a public hearing.

(f) A party filesalawsuit involving any of the allegations in the complaint.

(9) Thereisany other final disposition of the case.

2. Any ground for early closure of a case must be documented and will be made a part of the
file.

3. The Administrator shall, by mail, notify each party of the closing of a case pursuant to
this section.

4. [Fhe} Unless a party shows good cause to reopen a case, the Commission will not
reopen a case that was closed based on facts and allegations which are the same as or similar to

those facts and allegations set forth in the original complaint.
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