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ASSEMBLY COMMERCE COMMITTEE 

April 18, 1977 

MEMBERS PRESENT 

Chairman Harmon 
Vice Chairman Mello 
Mr. Barengo 
Mr. Demers 
Mrs. Hayes 
Mr. Moody 
Mr. Price 
Mr. Sena 
Mr. Weise 

GUESTS PRESENT 

See Guest List Attached 

MINUTES 

I The meeting was called to order by Chairman Harmon at 3:30 p.m. 

• 

Assembly Bill 351 

Vernon B. Willis, Blyth Eastman Dillon & Company, was the 
first speaker in support of A.B. 351. Mr. Willis said the 
change in this section of the insurance code was requested by 
the securities business industry and they would request an 
amendment (Exhibit 11 which would delete certain sections that 
have to do with limited licenses. Mr. Willis explained that 
the 100 registered brokers in the state are involved at this 
time in selling limited annuity policies and they wish to be 
licensed to sell a type of annuity insurance. 

Mr. F. R. Breen, Nevada Bankers Association, stated they would 
like a new section added to the bill which would in effect 
provide that banks that are writing only credit life insurance 
in connection with their loans would be exempt from the pro­
visions of this act. 

In answer to a question by Mr. Weise, Mr. Willis stated that 
the type of insurance the brokers are requesting limited 
licenses to sell is an investment product or annuity product. 
Mr. Weise further questioned why Mr. Willis felt that people 
should not be subject to continuing education. Mr. Willis 
explained that the people in their industry are extremely well 
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trained and do have a continuing education program. Mr. Willis 
felt it would not make economic sense to have all of their 
people take the full spectrum of examinations. 

Don Heath, Nevada Association of Life Underwriters, appeared 
in opposition to A.B. 351. Mr. Heath said he was a registered 
representative of the National Association of Securities Dealers 
and it was not possible for him or any of his colleagues to get 
an exemption of the requirements. The Association is also in 
favor of the continuing ~ducation. Mr. Heath described the 
education necessary to be proficient in selling various types 
of insurance. He feels that the public should be protected 
by the agents being required to have continuing education and 
tests for licensing. 

Mr. Dave Byington, Nevada State Life Underwriters Association, 
concurred with Mr. Heath's remarks in opposition to A.B. 351. 

Assembly Bill 600 

Chairman Harmon announced that this bill would be submitted to 
a subcommittee for study, but that he would hear brief testimony 
from both proponents and opponents . 

Mr. Bob Cahill, Managing Director of the Nevada Resort Association, 
named the various people who were present from the large hotels 
in Las Vegas in support of A.B. 600. (See guest list attached) 

Mr. Bill Gibbens of the Gibbens Company stated that his company 
represents employers in workmen compensation matters before the 
NIC. Mr. Gibbens felt it was very obvious that there is some­
thing wrong with the present NIC, and this is evidenced by the 
number of concerned people present and by the number of bills 
which have been introduced this session with respect to NIC. 

Mr. Gibbens said it was apparent that A.B. 600 would need signi­
ficant amendments before it would be a workable bill to set up 
a 3-way state program which would have the NIC in competition 
with private carriers and have meaningful self insurance avail­
able to those employers who are financially responsible. Mr. 
Gibbens further said that the present NIC self-rater plan has 
guidelines so high that it is virgually impossible for employers 
to qualify. Mr. Gibbens felt that the present medical plan also 
needs attention as with the present monopolistic state fund the 
employers and workmen are not getting the benefits to which they 
are entitled. 

Mr. Weise asked if Mr. Gibbens would propose self insurance with 
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the idea that the entire actuarial liability for the workmen 
would have a fund set aside, or that just the assets of the 
individual companies would suffice as an asset and have a 
small fund set aside to handle immediate needs. Mr. Gibbens 
said each employer would be evaluated solely on the basis of 
its own balance sheet, assets, liabilities and financial 
ability to meet the potential obligation. Those who insure 
under a 3-way program are evaluated by the state agency and 
required, in most cases, to post a bond or other securities to 
secure the potential liability for their people. 

Mr. Price asked if in the long run it would be less expensive 
for the same coverage for the employer. Mr. Gibbens said that 
it would. Mr. Gibbens also told Mr. Price that benefits would 
not be reduced under a self insured plan and there would be 
the same appeal procedure. In response to a question by Mr. 
Weise, Mr. Gibbens stated that the employee would still have 
the protection of the no fault feature of the basis workmen's 
compensation law. 

Dick Garrod, Farmers Insurance-Group, stated that he is familiar 
with the California law which is classed as a 3-way system and 
described how the law works in that state. Mr. Garrod feels 
that A.B. 600 is archaic and confusing and that the proper 
procedure would be to study laws in other states, draft complete 
new legislation and start out with a true 3-way system instead of 
trying to modify the NIC into A.B. 600. 

Mr. Willard Meneley, representing the Nevada Workers' Compensation 
Committee, said they support the concept of the bill but not 
A.B. 600 as it is presently written. Mr. Meneley's statement 
is attached as Exhibit 2. 

Lou Paley, Nevada AFL-CIO, was in opposition to A.B. 600. Mr. 
Paley said approximately 44 bills have been introduced this 
session regarding workmen's compensation and there is a Senate 
Concurrent Resolution to study NIC .. He also feels that A.B.600 
is going backward and is not workable. 

Chairman Harmon said the committee would study A.B. 600. 

Senate Bill 356 

Daryl Capurro, Executive Director of the Nevada Franchised 
Dealers' Association, appeared in support of S.B. 356. Mr. 
Capurro stated this bill is the result of 3 years of research 
of constitutionality and of similar laws in other states. This 
bill is intended to regulate the dealer-manufacturer relation­
ship. Mr. Capurro explained the three types of law in this 
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regard as they exist in California, Arizona and New Mexico. 
S.B. 356 essentially takes the straight court procedure 
approach of the New Mexico law. Mr. Capurro said that the 
primary opposition to this bill is one of a constitutional 
aspect and cited NRS 482.318, 482.320, Yale Law Journal and 
other references to prove the constitutionality. Mr. Capurro 
explained the various sections of S.B. 356 to the committee. 
The material submitted by Mr. Capurro is attached as Exhibit 3. 

Archie Pozzi, Ford Mercury dealer, also appeared in support 
of S.B. 356 and described his personal experiences and problems 
as a franchised dealer under the present law. S.B. 356 is 
supported 100 percent by the franchised motor dealers in 
Nevada and it is needed for their protection. 

S. G. Gilliatt, Director Marketing Legislation, General Motors 
Corporation, appeared in opposition to S.B. 356. Mr. Gilliatt 
said that General Motors is generally opposed to bills as 
stringent as this bill is. S.B. 356 is similar to legislation 
in other states but General Motors feels these bills are not 
in the public interest and they are questioning the con­
stitutionality of the California law in Federal Court, the 
Georgia and Massachusetts _laws. No decision has been reached 
on these cases as yet. The Federal Trade Commission is becoming 
concerned about this type of regulation because they do not 
feel is protects the consumer, according to Mr. Gilliatt, since 
it limits competition. Mr. Gilliatt stated they also object 
to the long delay in establishing new dealers that occurs 
under this type of legislation. A copy of a letter to Senator 
Wilson from General Motors Corporation is attached as Exhibit 4. 

Assembly Bill 587 

Irma Edwards, Nevada Insurance Division, appeared in support of 
A.B. 587 with·one requested amendment. A copy of this amendment 
is attached as Exhibit 5. 

H. E. Burton, Palm Memorial Estate Pines, Las Vegas, was in 
opposition to A.B. 587.- In 1971, Mr. Burton said, two bills 
regarding funerals and cemeteries were passed by the legislature 
which have been extremely favorable to the consuming public 
as evidenced by the fact that more than 20,000 individuals in 
Nevada have participated in these plans since that time. If 
A.B. 587 were to pass it would void all the progress which has 
been made since the late '60s for without front money the pre­
need industry would not be able to operate. 

Mr. Burton said the amendment proposed to the bill may,sound 
minor and it does have merit over the original, but the effect 
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of the bill even as amended could be extremely costly to the pur­
chasing public. 

Charles Knauss of Palm Mortuary and Dallas Bossard, Palm Mortuary 
in Henderson, Nevada, concurred with Mr. Burton's statements. 
John Lawton, Sierra Memorial Services, stated he was definitely 
against A.B. 587. The consumer receives more benefits from the 
present law than he would under this proposed legislation. 

Assembly Bill 632 

Clark Guild, an attorney representing Southwest Gas Corporation, 
stated that this bill was part of the appendix of the study 
committee during the interim and it is referred to generally 
as the New Mexico plan. The utility industry asked that this 
bill be introduced in order that there might be available a 
plan of cost of service index as it is described in the bill. 

Heber Hardy, Public Service Commission, appeared in opposition 
to A.B. 632. He said that the interim study committee had hired 
a consultant, Hal Amens, who recommended to the committee that 
the New Mexico plan should be studied carefully since it was 
a new experiment and there had not been sufficient time to fully 
evaluate it. Mr. Hardy stated that Nevada jurisdictional rate 
payers should not be put in the position of guaranteeing the 
common equity stockholders a specific rate of return on their 
investment in nonjurisdictional or nonutility assets. Mr. 
Hardy feels that the adoption of A.B. 632 would be extremely 
improper at this time. 

Noel Clark, Public Service Commission, also pointed out that this 
bill would allow public accountants to make examinations and 
public accounting firms do not go into the depth of audit that 
the Public Service Commission does. Mr. Clark thinks this bill 
is premature. I 

Mr. Weise asked if A.B. 631 could be discussed again regarding 
amendments. Mr. Weise suggested that the bill be gutted entirely, 
retaining only Section 5 which is existing law. On line 24, 
page 3, Mr. Weise suggests deleting the words "any increased 
investment in facilities" and say, "the increased net investment 
of facilities with associated rate of return and depreciation, 
taxes and insurance computed on an annual basis." Mr. Hardy 
did not agree and discussed the present practice of taking 
depreciation. He felt Mr. Weise's suggestion would be estimating 
the expense for the future year and adding it. Mr. Weise then 
asked if it could read "computed on a pro rated basis". Mr. 
Hardy felt the Commission already does this. There was dis­
cussion on this question between Mr. Hardy, Mr. Clark and Mr . 
Weise. Acting Chairman Mello suggested that this discussion 
might take place later. 
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Assembly Bill 678 

Assemblyman Robert Price stated that he had requested the bill 
drafter to prepare a bill requiring the Public Service Commission 
to study and adopt a so-called consumer's bill of rights following 
the Michigan legislation. A.B. 678 is not exactly as he requested 
it. The Michigan Consumer Bill of Rights works to the advantage 
of the utilities as well as the consumers, according to Mr. Price, 
and he feels this bill would be advantageous to Nevada. He would, 
however, like to have the Public Service Commission set up the 
rules and regulations. 

Mr. Weise questioned that a doctor would sign a certificate and 
also how a service man could distinguish what was adequate proof 
of payment of a bill. 

Noel Clark said he didn't know whether the Public Service Com­
mission was in favor or against. The concept of the bill is fine 
but there are problems such as the continuing doctor's certi­
fication. He also questioned the credit history and what the 
word penalty means as it pertains to this bill. Mr. Clark does 
not think this legislation is necessary since the Commission 
can make proper rules and regulations after public hearings. 

Richard L. Miolini, Assistant Treasurer of Sierra Pacific Power 
Company, appeared with Robert Pullman, Credit Manager. A 
copy of Mr. Miolini's statement in opposition to A.B. 678 is 
attached as Exhibit 6. 

Southwest Gas Corporation and Nevada Power Company supported 
the testimony of Sierra Pacific Power Company in opposition to 
A.B. 678. 

Assembly Bill 708 

Richard Denton, Continental Telephone Company of Nevada, appeared 
in support of A.B. 708. This bill would revise and clarify 
sections of Chapter 704 of NRS. One revisions would provide 
for publication on a yearly basis' of a volume of all the Public 
Service Commission's significant opinions. Mr. Denton said they 
felt there would be more and more participation by the public 
at rate hearings and they would be educated by these published 
decisions. The bill would also require the PSC to specifically 
spell out its reasons for doing as it did. It would also speed 
up judicial review of PSC's orders. Mr. Denton further explained 
the provisions set forth in A.B. 708. 

Glade Hall, attorney for Continental Telephone, stated that he 
formerly worked for PSC as Administrative Assistant and their 
Attorney General. He feels that requiring the PSC to publish 
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their opinions is extremely important to,.assist consumer advocates. 
He also feels the PSC should make findings of fact and conclusions 
of law for each item considered by them in a rate proceeding. 

Clark Guild, representing Southwest Gas, said he could see no 
reasons for any objections to A.B. 708. On March 18, 1977, 
Mr. Guild said, the Senate Commerce and Labor Committee sent 
a letter to PSC stating that their rules of practice were badly 
outdated and not followed in many respects. The letter further 
stated that as a result of this it is impossible for a member 
of the general pub~ic, a subscriber of service or any interested 
person to· have available in current and complete form any compilation 
of rules, regulations and orders affecting their interest. The 
Senate committee recommended that the PSC publish its present 
regulations and rules of practice. Mr. Guild said this bill 
also allows venue which is very important. Mr. Guild strongly 
recommended the passage of A.B. 708. 

Heber Hardy, Public Service Commission, appeared in opposition 
to the bill. The bill may have merit according to Mr. Hardy, 
but there would have to be a fiscal note attached as it would 
be of considerable expense to publish the orders. Mr. Hardy 
stated that next session they would probably introduce such a 
bill with the proper fiscal note and providing for payment by 
those who subscribed to the publication of such orders. Mr. 
Hardy also said they do make findings of fact and conclusions 
of law although in some cases they may not be as adequate as 
desired. Mr. Hardy felt this bill contained some of the same 
provisions as A.B. 631. Mr. Weise felt this was a different 
situation. Mr. Clark felt that as far as refunds were concerned, 
it would be the same situation exactly. 

COMMITTEE ACTION 

Senate Bill 356: Mrs. Hayes moved Do Pass, Mr. Barengo seconded. 
Motion carried. Mr. Moody and Mr. Sena not present. 

Assembly Bill 632: Mr. Barengo moved to Indefinitely Postpone, 
seconded by Mr. Price. Motion carried. Mr. Moody and Mr. Sena 
not present. 

Assembly Bill 624: Chairman Harmon stated that the insurance 
industry had requested this bill• be killed. Mr. Mello moved 
Indefinite Postponement, seconded by Mrs. Hayes. Motion carried. 

Assembly Bill 631: Mr. Weise moved to amend in accordance with 
his earlier recommendations as to page 3, line 24. Mr. Demers 
said he would second the motion with the understanding that 
the amendment be returned to the committee so they could study 
it. Motion carried unanimously. Mr. Weise to prepare amendment . 
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Assembly Bill 351: Mr. Mello moved to adopt the amendment as 
suggested by Chairman Harmon, seconded by Mr. Weise. Carried 
unanimously. 

Mr. Demers moved Do Pass A.B. 351 as amended, seconded by Mr. 
Mello. Motion carried with Mr. Weise and Mr. Barengo voting no. 

Assembly Bill 708: Mr. Weise moved Do Pass and explained his 
reasons for the motion. Motion died for lack of a second. Mr. 
Demers asked the Chairman to hold A.B. 708 until it could be 
studied further. 

Assembly Bill 642: Mr. Mello moved Do Pass, seconded by Mr. 
Demers. Motion carried with Mr. Barengo and Mr. Harmon not 
voting. 

Assembly Bill 598: Mr. Demers moved Do Pass, seconded by Mr. 
Barengo. Carried unanimously. 

Assembly Bill 620: Mr. Barengo moved Do Pass as Amended, seconded 
by Mr. Mello. Motion carried. Mr. Weise abstaining. 

Assembly Bill 607: Mr. Price reported on the subcommittee 
meeting. A copy of the minutes of such meeting are in the 
Committee's minute book.· The subcommittee recommends deletion 
of everything beyond Line 8. Mr. Price had other suggestions 
which he will discuss with the bill drafter. He would recommend 
that the Committee accept the subcommittee's recommendations 
for proposed amendments. Mr. Barengo moved the proposed amend­
ments be accepted. Mr. Sena seconded. Unanimously carried. 
Mr. Demers moved Do Pass A.B. 607 as amended, seconded by Mr. 
Sena. Unanimously carried. 

The meeting was adjourned at 6 p.m. 

8. 

Jane Dunne 
Assembly Attache 
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AN ACT relating to insurance; enabling certain agents with limited 
license to be licensed to lvrite additional types of coverage; 
and providing other matters properly relating thereto. 

The people of tlie State of Nevada, represented in Senate and Asse~hly, 
do enact as follows: 

SECTION 1. NRS 683A.260 is hereby amended to read as follows: 
683A.260 1. The commissioner may issue a limited agent's 

license}to: applicants, 
(a~ An applicant qualified therefor under this chapter and 

representing one or more public carriers, w·ho in the course of such 
representation solicit or sell insurance incidentally to the transporta­
tion of persons or to the storage or transportation of property, and 
limited to insurance so transacted. No person so licensed shall hold 
concurrently another license under this chapter. 

2. The fee for a limited license is specified in NRS 680B.010 
(fee scheduleJJ for any line of insurance he determines the interest 
of the public will be served thereby. 

2. The commissioner shall aclopt rec;ulations to prov.ide for the 
issuance of such a license except that the:n"! shal.l not be required 
a second examination or continuing educational requirement for any 
line of limited agents license. 

3. A person to ,vhom a .license is issued pursuant to th.is 
section may not hold concurrently any other type of license author­
ized by this chapter. 

SEC. 2. This act shall become effective upon passage and 
approval . 
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My name is Willard Meneley, representing the Nevada Worker's 
Compensation Committee which is sponsored by the Nevada 
Independent Insurance Agents and includes representives from 
several employer associations. 

Our committee commissioned a consultant, at our expense, to 
determine if 3-way worker's compensation would be feasable at 
this time. The conclusion was that a 3-way system could be· 
feasable and,could be beneficial for both employees and employers. 
A limited number of these reports are available. 

We then attempted to draft suggested legislation with the help 
of our consultant and industry experts. We finally concluded 
that sufficient data was not available to draft responsible 
legislation without additional research which was beyond our 
capabilities. Much of this stems from Nevada's unusual position 
in the worker's compensation field. First, being one of only 
3 states with a completely monopolistic system and second, using 
a unique employee classification system not in use by any other 
state. 

As a result we drafted suggested legislation which would mandate 
3-way worker's compensation and an accepted standard of employee 
classification, but left determination of actual implementing 
legislation to an independent consultant who would make specific 
recommendations to the 1979 legislature. 

When this session opened, we were told by at least some legislators 
that a bill with a study provision had little chance for success. 
We therefore did not ask that our prepared bill be introduced, 
but instead suggested that legislation be drafted following the 
Council of State Governments model worker's compensation bill. 
The result of this effort is AB6OO as amended. Unfortunately, 
the model bill was not drafted with Nevada's unique operations 
in mind and consequently does not touch on areas that need to be 
changed. Therefore we cannot support AB6OO. 

We do feel that ACR52 is the first step that must be taken sooner 
or later in Nevada and the sooner the better. Our committee 
found very witfe-s-pr-ead e-mpl-oyer support for a 11 3-way plarr 11 
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I . . . . .. :NADA'S SUMMARY OF THE 1975 GM CONTRACT 

General Motor.s. Corp. has just. completed and issued to its dealers a .new Sales and Serv­
ice Agreemenc, Tepl.ad.ng the 1970 Agreement. NADA, with the assistance of expert legal 
counsel and knowledgeable dealers, has reviewed this Agreement and offers this summary 
of some of the key provisions which appear to be of primary interest and concern to all 
GM dealers. 

It should be pointed out that no attempt is ·maas here to offe?" a dstai.t.ed analysis of 
111haf: is a umgthy and comprehensive a.greement. It is not possible to treat aZ7, of the 
i:zddf,ti.cns, dst.et;ians, and mod-Lfica:l;i.ons in the nBfl1 Agreemnt 1.in:thout an ezcessiveZy 
long presentation. Deal.en and thei:z- ZegaL advisers are ia-ged to read and study this 
Agreement themse1.ves. 

• I 

'Dlere .are two documents treated in this summary. 'Ihe first is the' "Dealer Sales and 
Service Agreement," a four-page document which, among other things, specifies the gen­
eral purpose of the Agreement, requires a listing of the dealer owners and dealer op-· 
erators, and is executed by the dealer and a GM Div. official. The other document is 
entitled "Additional Provisions Applicable to Dealer Sales and Service Agreement." 
'J:his is a lengthy 40-page · specification of various J>Tovisions, all of which are incor­
porated by. reference in the Sales and Service Agreement. · 

. 'the major portions of this summary will treat th~ "Additional Provisions" document 
•ince these provisions specify the com:llitments and obligations of the parties, particu-
larly the dealer. · · · · · 

At the outset 9 the following general observations should be made. The provisions in 
the Agreement are carefully drafted by GM attonieys to insulate and protect GM in every 
conceivable wa:y-. As such, the provisions• are, as they have always been~ one-sided in 
nature, with the manufacturer limiting itself to few commitments while the obligations 
and responsibilities of the dealer are spelled out in great detail. FurtheTmore, there 
is no opportunity granted the dealer.to. reject or modify any provision. The entire 
Ag.reement must· be accepted as presented. · 

Another significant fact is the e~hasis placed· by GM in pointing out that the fran­
chise is a personal service contract between GM and the dealer. It has no separate 
intrinsic value apart from the dealer's continuing status as a franchised dealer. 'The 
franchise itself is stated to be a non-exclusive grant conferred by GM upon the dealer, 
without any fee, to sell and· service its motor vehicles on terms specified solely by 
GM. The fore going factors are .made clear in the provisions of the four-page ''Dealer 
Sales and Service Agreement" and·should be read carefully. 

1he purpose of this summary is to make dealers aware of the key provisions of the con­
tract so they will be certain as to their primary obligations under the Agreement. Al­
though NADA sought a much better contract, one that particu.Larly would include an In­
demnification (hold harmless) clause, NADA was not as successful as was anticipated. 
NADA proposed several improvements in the contract, but GM accepted only a few of them. 
'these improvements will be part of the continuing efforts of the NADA Industry Relations 
Committee to secure , better contract by means of periodic amendments. 
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. and Accessories provisions are identical with those in the old Agreement and dealers 
must order parts in accordance with the procedures set forth in. the GM Parts and Acces­
or.l.es Terms of Sale Bulletin. 

a only warranties given by GM are those express warranties fU:mished in writing by 
GM and the dealer is required to provide each customer wi.th a copy of the wan-anty ana 
11U8t explain its provisions. 

GH is not liable for failure to fill orders due to strikes, goveniment regulations, 
economic disorders, discontinuance of production, or any other cause beyond its control. 
the dealer is not liable for failure to accept orders due to labor trouble or any other 
cause not due to the dealer's fault or negligence. 

Article III. Dealership Operations: GM has the r.lght to put dealers where it wants, 
• when it ·wants; and may force the dealer to· change locat::ions when it wants. The dealer 

must disclose to GM the usage of dealership space. This becomes important in a s~tua­
tion where a dealer duals with an import or another domestic. GM may then require .·the 
dealer to expand the dealership facilities, thereby increasing the financial burden Qf 
taking on another line. . - ··---

Bapcnsi.1Ji.1:i.ties of the Dea.un-: 

L the dealer must provide premises which are ·satisfactory in appearance, layout, and 
·. _properly equipped for the conduct of· operations. 

2. the dealership must be open for -operation during normal business houn on business 
days in order that the dealer may meet the needs of customers. 

3. 'l'he dealer is responsible for the installation and maintenance of a produ~t and 
·•ervice sign. 

-
4 • .. 'nle dealer must actively and !!ffec~~y-·promote the purchase of new GM motor -=-_-~ · --
..iiicles. - -- ----~-- ·""--

- ·.c:..---: --- ~·~---··· ----

5. Advertising-The dealer will develop and utilize advertising and sales promotion 
programs and will make every reasonable effort to build and maintain customer confidence 

· in the dealer and GM'products. · Further, the dealer will not publish any deceptive or 

~

misleading advertising. However 2 unlike the old Agreementz GM may require the dealer 
to participate, without limitation~ in any advertising or sales promotion program of­
fered by G~1--an important and potentially expensive change for the dealer. 

6. 'nle dealer must organize and maintain an effective sales and customer relations 
organization. 

7. ·Treatment: of Purchasers-The dealer must· inform purchasers of the details of the· 
purchase and provide an itemized invoice with every purch.:ise. The· dealer will not make 
misleading statements as to items makingc--up·che·~rotal selling price, and this includes 
any statement indicating increased charges for destination, dealer preparation, or · 
other charges already included 1.n~-c-h6="-s.tick~ price. Further, the dealer cag.not force. 
the customer to take options and~must infornF-ea-ch customer, in. writing, of any optio-n 
installed that is not a GM option-. " The-dearer •must further state, in writing, that GM 
makes no warranties as to these -opt-!-on&:.~----

8. The dealer must engage in used motor vehicle operations. 



'. 
' 9. 'l1te dealer will explore the opportunities for rental and leasing operations with GM 
_ and will establish such operations if the opportunities are ~parent. Obviously, this . 

· means when these opportunities are apparent · to GM. 

~. Service-The dealer vill provide prompt• efficient and courteous service to .!!!!: 
arnier of the dealer's line make vehicle. who requests sexvice and will provide itemized 
invoices covering the details of the service provided. The dealer will perform pre­
dalivery inspections and adjustments on each uew motor vehicle prior to sale and deliv­
•1:7• nie dealer will perform warranty repairs and special adjustments when required 
thereon~ requested by the customer-regardless of the origin of purchase. 

the dealer will perform campaign. inspections and/or corrections in accordance with the 
related bulletins. The dealer will equip and staff a complete service and parts organ­
ization and must carry an ad~uate stock of parts. In the event that a dealer uses 
parts which are not GM parts, he must. disclose in wti.ting that the parts are not GM 
parts, and must fruther disclose in vrid.ng that GM makes no warranty on the parts. 
(BO'rE: The dealer must perform repairs and adjustments on all line make products if 
the· dealer is reasonably equipped to do so.) # 

11. 'the dealer will make every effort to build and maintain cust0taer confidence- in the 
dealer and the line make. 

-:,,,.: 
' 

U. The dealer will maintain the minimum net working capital necessa1:y to conduc1: the 
dealership operations-the amount to.be mutually determined by the dealer and GM. 

. . 

13~ 'the dealer will maintain the Uniform Accounting System established by GM. the 
dealer will also maintain a complete system. of records covering each person with a 

• management position with the dealer. The dealer will also maintain complete records 
covering its sales and service activities and must keep these records for two years. 

.. 
' 

14. the dealer will provide GM with periodic sales estimates~ follo_wing_ up witli reports 
of actual sales. · · :: -· .. -:_- -=--- ,-- - - -~..:;_-=-- r-~~ 

. -~~--;@:-;_-# .....__ 
-

·-
15. Th~ dealer will permit GM to audit the books at reasonable times and to enter the 
premises and make copies of the .dealer's records. • (NOTE: GM mav disclose -anv of- the - ~ 

dealer's financial statements and records in its possession when authorized bv dealer 1 
required for judicial proceeding 1 or when GM finds ·that thev are PERTINENT TO GOVERN­
MENTAL ADMINISTRATIVE PROCEEDINGS.) 

!valuation of Dealer Performance-GM will evaluate annually, or for such shorter per­
iods as GM shall determine, the effectiveness of the dealer's performance under this 
Article. In sales, the comparison will be the sales of the dealer as against the sales 
in the dealer's zone and national sales. Under this Agreement:, GM will discuss with 
the dealer the composition of. the sales evaluation reports and the service evaluation 
reports. 

GM will provide assistance to dealers.. in general 
sales management and sales traininS:.-EOurses, and 
parts training courses. GM-will~rther provide 
assist the dealer. _ --. :-- :·=-

-;,_ ___ ·-~ - ---

and specialized sales management and 
general and specialized service and 
field service and_~a_:~ personnel to 

- -=---::::--=-__ --= 
_--_-_.~.;.-~~--:: ~----- - -- --+~-:--;::---- - --

--.:~...:;r--_~ ::..- - ·=-=-· ----

Article IV. · Termination: ~~fi~_._aa_J:,_asically five ways in which the Agreement can be 
terminated: · 

----~~ -- --
1. The dealer may terminate the Agreement on one month's notice. 

----~- - ---- --- _,._ =--------

en,, 
{.J.1~..i 
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% .. ,?he dealer and GM may mutually agree u to termination. 

Termination due to certain acts or events by dealer or its management. 

Termination for failure of performance by dealer. 

5. ·Termination due to the death or incapad.ty of the dealer. 

the first two are fairly simple and self-explanatory; hovever, the last three items are 
worthy of some discussion. 

Acts by Dealer-The following causes for termination are the same or vittually unchanged 
f%0m the old Agreement: remaval., resignation, rlthdrzwal· or elimination of any dealer 
operator or · dealer owner; _ any attempted sale, transfer or assignme'Q.t of any right under 

. the agreement; any sale. or transfer of any interest in record· or beneficial Olfflership­
of the agreement; my dispute among dealer operators or dealer owners which adversely · 
affects the dealership operation; insolvency; conviction of a crtme; fa.i.lure to file 
proper financial statements with GM; failUTe of the dealer to 1Dilllltain.operations open. 
for business .as required for seven. consecutive business days; and, failure to comply 
with the applicable licensing statutes. 

'?he following • are ~ . provisious or ·old provisions 'Which have been subs'talld.ally changed: 
any attempt to conduct aey part of the business at another location; any transfer or 
relinquishment or discontinuance of use by dealer of any part of the dealership opera--. 
tions; any submission by dealer (or any of his employees . in the dealership name) of 
~ PAI.SE application or claim or statement related thereto for warranty, predelivery, 
inspection, special policy or campaign adjustments~ WHEIHER OR NOT nm DEALER OFFERS 

StitUtlON OR. EVEN MAKES RES'!ITD'IION • ... · 
-. ~·""'.". 

ihen any of the f oregoin.g acts or events oc'curs to the SATISFACTION OF GM, GM may im­
mediately terminate the dealer. Under the old Agreement, at least GM had to __ disc~ 
the matter with the dealer· before termination.. Under: the new Agreement, -the factory -_ - i · - __ -
may terminate without any opportunity for discussion whatsoever. - ; ~-:-c ,_ _ _. 

- -- ··- r- --=o..... · -::.------ ---=---

-- · ~ 
for Failure of Perfonnance--when GM determines that the dealer fuis_.,_fail:ecf -·· 
GM will discuss the situation rlth the dealer. Then it may do one of two -
may then immediately terminate the dealer;-or, it may grant the dealer a . 

period of time (left in the Agreement to the discretion of GM) in which the dealer must -· 
correct the failure of performance, or be terminated. Under the old Agreement, the 
dealer had a right to a six-month period to correct. . The new contract allows the fac­
tory to terminate, in writing, as soon as the deficiencies are discussed with the deal­
er-provided the factory does not believe the dealer can rectify the problems. 

Termination Due to Death or lncanacitv of Paragraph Three Person-Under the new Agree- _ _ 
ment, Q1 may terminate whenever a Paragraph Three person dies or becomes "physically 
or mentally incapacitated so as TO BE UNABLE TO ACTIVELY EXERCISE FULL MANAGERIAL _ 
AUTHORITY for the operating management of the dealer". This means that whenever;: .and-· - --: ___ ;_ 
for any period, in the eyes of GM, the person is not able to exert full managerial re- .. :-- -
sponsibility, GM may terminate. Such a position makes the successor provisions , __ · _ _ 

- ---- ·--.·- --~ _.,.. 
:: -:_ ·--~~~ - ~ -,_. .:.--~--;~~::~-~--:.:.;. 

particularly important. if not vital to the dealer who desires to have spouse or, heirs~ 
, ucceed to the dealership. 

n the event that the dealer makes no provision for a successor dealer, the executor/ 
administrator may operate the dealership for at least six months and up to one year 
upon application to GM--in order that there is an orderly termination of the business. 
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'lbe most important aspect of the Agreement for those dealers operating in states ·with 
dealer licensing statutes, is the provision relating to applicable statutes. The con­
tract itself states that wtu1never its provisions contravene applicable Federal or· state 
law-that law will control. As a result,. if any obligation or requirement of this Agree-
ment violates the 1aw, it is void and has no effect. · .. ·- · ·· ·. 

. . .. ... 

Whac follows is a capsule summary of the key changes in the new Agreement .. 'Ihe more 
important provisions of the new Agreement are then discussed in greater detail. 

HIGHLIGHTS OF KEY CI!.ANGES 

Dealer Operations 

~ the de~~r must disclose, in. writing, any option, accessoi:y, or part installed 
Vbi~ is not GM and that GM does not warranty 'the item. 

. . 

!2!! GM can force the ·dealer into participating in ~ and .@ advertising or promo­
tional programs~inclndi ng rebate programs. 

~ GM c:an force the dealer into the leasing and/or rental business. 

Sov GM can force the dealer to change locations.-. - -

· •- - . Bow the dealer must indicate for what: other purposes the dealershi.p premises are -
being used. ·. · 

How GM may provide its copies of dealer's financial statements and related data, when. 
GM feels it is pertinent, to any court or governmental agency proceeding. ---

Terminations ~-- ···- - ----~-T'--0.---~-

- _.. -~ ~-· -- . ..,._ .. -· __ .:___;_ ~~q,:-:-.~ . . :: ._ 

·Bow the dealer may be terminated immediately- for any false cl aims or supporting·-=·c 
statements to GM-whether by the dealero·rhis employees. It is not a defense 1:hat- -:: . 
the statement was not willful or even that the dealer did not know that it was made.~=-·, 
Restitution has no effect on the right to terminate by GM. 

. . -

' !!!!! the dealer may be terminated for~ physical or mental in.capacity whi.ch keeps 
him from the active management of the dealership for any period of time. 

Now GM must disclose to the dealer the factors which lead to the formation of the 
planning potential. 

StJMMARY OF THE AGREEMENT 

Many of the provisions of the new Agreement summarized herein are identical with, or · · 
. aubstantially the same as, those of the --alc:t Agreement. but NADA feels that they are s·uf­

. ficiently important to be noted here. rri-addition, changes and new additions of Trilpor- : 
tance are also discussed. 

... __ C: • --- - -

Article I. Definitions: This section is self-explanatory, defining the terms · use cf ·1n·-:."'::' 
the Agreement, and needs no treatment here-,--.:.. 

Article II. Sales to Dealers: GM has the right to offer motor vehicles and to discon­
tinue any model at any time, set prices·Tt:trange allowances and terms of sale, process 
the orders of the dealer for vehicles, ·and -change prices-even· on sold orders. The 

~ dealer is prohibited from removing any·equ:fp~enc installed by GM to meet any Feder~l, 
atate 1 or local laws. :The contract also allows for drop shipments by GM. The Parts 

. __ ., ~ 6~1 
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• • 
Rights of Succession (Yidow's Rights): The rights of succession are changed in the 
1975 Agreement., and bear close scrutiny by the dealer and: his. attorney b~fore any steps 
are taken. .Given the much easieT provisions for termination due ta incapacity (see the 

rlier discussion)., planning for successors is even more important now titan before. · 
f the dealer desires that· his heirs take an interest in:the dealershit>, either active 

or financial., NADA stTOngly urges that they complete and fiI~ the applica~ion for the_ 
Successor Addendum as soon as it is practicable. 

the 1975 Agreement appears to be more flexible than the olci "8reement~ However, GM 
must still appTOve of all succession plans before they will take effect; accordingly, 
the actual increase in flexibility remains to be seen. There are three possible situ-
ations which bear special emphasis here. These are not all_;inclusive and represent 
Ollly the most important of a very complicated and confusing set of options and proce­
dura1 alternatives. 

1. By use of a SuccessoT Addendum, filed pri~r to his. incapacity, the dealer's .heir 
may succeed to the dealer's financial interes~in __ the dealership (at least up to 75 
percent). In order to accomplish this, the dealer lllUSt also pTOVide for a successor ~ 
dealer operator in the same Successor Addendum. 

--·-·----- . -
2. By use of a Successor Addendum, filed prior to the dealer's disability, the de.al.er 
may provide for a successoT dealer operator whose only qualifications are that he or 
she is employed on a full-time basis in the dealership and. is being_ trained to assume 
a responsible position with the dealer or a comparable,· automobile .dealership. Such a 
successoi:: would receive a two ·year franchise agreement £mm GM, while a fully qualified 
successor dealer would receive a five year agree1De11t. · 

3. If a Successor Addendum is not executed~_prior tbe dealer's incapacity, any surviv- -
ing dealer operators have greater flexibility in naming a successor. Under the new __ 
Agreement,. GM will give prior consideration to a contract including a successor dealer , 
operator designated by the surviving dealer operators. Two things are impottant here.':':"__­
F1rst, the surviving dealers may name any_qne. they desi.re; it need not be an heir of ·tne~ 
incapacitated or deceased dealer. Secondly.,-they must name the person as a dealer-op- _ 
erator;. they may not name someone to tak.e,__a financial interest. The person named must.:_ 
be ~able of taking an active role in the management of the- dealership. - --- --------~-

' Despite the added flexibility of the new Agreement; Q!l bas a greater area of discretion-, 
even after approving a Successor Addendum, in accept:iDg t:he terms as previously agreed 
to, or as proposed by the dealer operators after the :incapacity or death of the dealer. 
This view is only the briefest summary·and-dealers au their attorneys must consider 
all of the ramifications of this section before tak:f:ng any action. 

Article V. Umpire Plan: GM only stated that there is an umpire plan., a copy of which 
will be given the dealer when- he signs the ·agreement .. 

VI. General Provisions: The most_j.mpo-ctant p-rovision in this section j,.s the 
one entitled "Applicable Law." This secti_qg., simply stated, means that where the per--::: 
formance by either GM or the dealer of any responsibility or obligation set forth in 
the Agreement violates the law where the performance is to take place, the law prevails 
over any such provision in the Agreement_.,,."_-Ihis means :t:Blat dealers in states with 
strong de3ler licensing statutes will have- the- protection of these laws when they ~;n­
flict with the Agreement's provisions. 

- CONCLUS!ON: This summary of the 
more important provisions of the 
the contract in detail, and each 

- --- - ---
new fran~se agreement has sought to point out the 
contract. __ jn -this short space, NADA cannot outline 
dealer sho~d carefully read the document. 

'"!' ~--,j~ ... .,...... .... --- cnr· 
o,;,,_) 
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!WJA ANALYSIS AND INTEM'RETATION 
OF THE 

GK CLARIFICATION OF THE 1975 FRANCHISE AGREEMENT 

on. February 2, 1976, the General Sales tianager of each of the GM Divisions mailed 
to all GM dealers a. letter which, in the words of GM, •clarifies" particular 
provisions of the 1975 Dealer Sa.les and Service Agreement. This letter is the 
result of several meetings between GM factory officials and NADA. In these 
meetings, NADA sought to make constructive changes in the priority itens o~ the 
franchise agreement. While there were many changes which could have been and 
ahauld have been made, NADA real.izedthat it would be best to concentrate on a 
few items which were c:i.t:i.c:al to the majority of the dealer body. 

NADA concentrated its efforts in the areas of tel:mination; advertising and 
promotional programs, rental. and leasing operations, incapacity of the dealer and 
the successor provisions. Long-range changes in the areas of location of additional 
dealerships, distri.bution and the Umpi.re Plan were also discussed int;hese meetings 
and are the subject of continuing dialogue with GM officials. 

The changes in the contract or in- its app;l.ication reflected in the February 2 letter 
are importapt in two particular respects. The fi.rst is- the significance of GM's 
meeting with NADA~ listening to speci£ic suggestions coni::el:ning the franchise agree­
ment and taking action on these suggestions. This is an important break.through in 
industry relations. -- .::::--~--- - '-~--

-

Secondly, it should be pointed out that thfs letter constitutes an official state-
ment of corporate policy. As it is signed by -the General Sales Manager, it is as 
binding on GM as the contract itself. NADA suggests that you attach the G4.'!: letter 
and t:hl-s analysis to your franchise agreement. 

.• 

INTROOUCTJ:ON 

The following is a point-by-point treatment of ·the. GM letter in the order presented 
by GM. The format of the treatment is as follows: the specific provision of.the 
1975 Agreement is discus~ed; next, the change, with clarification, which was effecte 
by the February 2 letter is analyzed; finally, the effect of that change on the 
c!ea.ler is explained. To fully understand this analysis, the dealer shoul.d have his 
1975 sales agreement and GM's letter before ~im. Page references to the,sales agreE 
ment are to those of the Oldsmobile agreement. · . . . . - - " - J_ 

Following this discussion, NADA will treat_J.tems contained in the GM letter which 
were not part of NADA' s negotiations witjl- GM. _ Finally, there is a discussion· and 
interpretation of the Successor Guide publishiid by GM along with the February 2 --. 
letter. • 

f •.• 

--·­·---· . 
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---Advertising and Sales Provisions 

A. 1975 Agreement 

Article llI, C(3) (a) (ii), Page 11, provides that the "Dealer will: 
• • • (ii) participate in· advert!s'ing and sales prom::,tion programs 
offered from time to time (by GM) in accordance with the applicable 
provisions thereof.• The implicat!on·of this language was clear and 
could have resulted in forced participation in any advertising and/or 
prom,tion program offered by GM. 

a. Change 

1IAOA advocated that a Dealer should have the right to decide whether 
or not to participate in a partic:ular advertising or promotional. program. 

GM agreed·to the extent that its letter states that a Dealer does not 
. have to participate in each and every advertising and prom:>tional 

program offered. Noting that advertising is a factor in eva1uating· 
sales and service performance by a dealer, the letter states that 
failure to advertise coul.d be a reason for poor sales or service 

·:performance. Consequently, it would appear that only a Dea1er with 
·poor sales or service performance would be subject to pressure from 
GK.to engage in a particular advertising program. 

c. Effect 
-·-~ ---- -

'l!le effect of the change is to eliminate the mandatory nature of the 
requirement to advertise. rt is now clear that.GM may not terminate 
a Dealer for either failing to advertise or refusing to adopt any--· 
particular G.'1 advertising or promotional program. Nevertheles.., a· _ . 
Dealer who refuses to advertise and who• also ~s poor or marginal sales ··- ··: · 
or service performance may be required-to advertise, or even~ to adopt-__,..,..,"~--·· -

· a · particular advertising program in order to avoid termination for 
failure .. of performance. This situation would only arise when a Dealer 
is facing termination for failure of performance in the sales or 
•ervice areas. A Dealer with adequate sales and service performance 
cannot be forced to participate in any advertising or promotional program 
or even to advertise at all. 

n. Rental and Leasing Business -~-~--

A. 1975 Agreement 

Article III, C(J) (f), Page 12, provides that the Dealer "will establish 
rental and leasing operations • ~. ~. if such additional opportunities· 
are apparent." As NADA:.:.Stated i.n:::its: analysis on September 26, 19?5·, it -· 
was clear that a Dealer could be ~creed to engage in rental and leasing 
operations when the opportunities were apparent to the factory, whether 
or not the Dealer himself wished to do so. 
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ii~ Change 

~-__:- -:-.-NADA feels that the decision to engage in rental and leasing operations 
should be a mutual one made both by the Dealer and GM. While NADA was 
unable to effect a change whereby a Dealer may refuse to engage in 
leasing operations for any reason, it is now clear that a Dealer may 
refuse to enter into leasing operations if he has a legitimate reason. 

Before a Dealer is required to enter into the leasing business, GM must 
~ to the Dealer's satisfaction that participating in this segment of 
business activity will "enhance the Dealership operating profit." In 
other words, if a rental or leasing operation would not be profital:>le for 
the Dealer, he is not required to establish such operations. 

c. Effect 
' 

The effect of the change is to give the Dealer the option to refuse to 
take on a rental or leasing operation when such refusal is reasonable. 
Furthermore, GM can never terminate a Dealer for refusing to engage in 
the rental or leasing business. As was the case with advertising, the 
refusal to engage in rental or leasing operations is not cause for 
tel:lllination. It is, however, a factor in evaluating a Dealer's overall 
sales performance. Consequently, a Dealer with poor sales performance 
who is facing termination for failure of performance may be required to 
establish rental or leasing operations as part of a plan to improve 
performance and avoid termination. A Dealer with adequate sales perfor­
mance cannot be forced into the rental or leasing business under the 
threat of termination. · 

- ·----- --- --
---~·~-=---:- . ~~~-- ·-~-- -

I'II. Termination - ------ - -

A. 1975 Agreement 
---~ .-- ~--~ :=-- '-.- :;:. 

-

Article rv, A(2), Subsections (b), (h)·and (1), Page 20, specifies three 
types of acts or events which, when they occur, warrant immediate termi­
nation, regardless of their significance. For example, (b) any misrep­
resentation to GM by a Dealer in applying for a franchise, (h) any dispute 
among the Dealer OWners or Operators or (1) the submission of any false or 
fraudulent warranty claim would warrant immediate termination under this 
section. 

-. 
B. Change 

NADA felt that this was one of the most arbitrary and offensive 
provisions of the franchise agreement. Reasonable limitations were an 
absolute necessit~ in order to make the contract ~tall acceptable. GM's 
letter has made it- clear that there will be no termination· under· tlfese · · 
three subsections unl.ess the acts or events themselves are so contrary to 
the spirit, nature, purpose or objectives of the Agreement as to warrant 
termination. Additionally, a slight or insignificant deviation resulting 
from an honest mistake will not result in termination under these three 
provisions of the agreement. 



Furthermore, the letter states that GM's internal procedures provide 
that no termination for violation of any of the fourteen provisions of 
the immediate termination section will take place until the circumstances 
of the Dealer's situation are discussed with him and a.re "thoroughly 
reviewed" by Divisional and corporate management. 

c. Effect 

The language regarding the review of a termination decision and the 
discussion of a potential termination with a Dealer is probably one of 

- the most significant advances gained by NADA. The effect of these 
changes is to place reasonable limitations on the arbitrary right by 
the factory to terminate a Dealer without just cause, at least in. 
these three areas. In addition, dealers will no longer be subjected•to 
potential harassment by factory representatives for insignificant 
deviations. 

rl. Fraud by Employees 

A. 1975 Agreement 

Article rv, A(2) (b}, Page 21, also gave GM the right to terminate a Dealer 
due to fraud by a Dealer's employee even though the Dealer principal was_ 
unaware of the practice. This meant that a Dealer could be terminated 
even though he did everything reasonably within his power to insure 
employee honesty and upon discovering the fraud he disclosed the matter 
to GM and offered and·paid restitution. · 

a. Change 

While NADA recognizes that under the law in every state, a principal is 
liable for the actions of his agent, it is not fair to terminate a 
franchise agreement when the Dealer has done everything in his power to 
assure that this practice would not take place. In our discussion with 
GM, we found that they agreed with our argument in spirit and in fact. 

The letter indicates that a Dealer will be terminated when he "negligently 
perntits a certain conduct to continue." This means that if a Dealer is 
negligent in the operation of his business, he is subject to tennination 
for fraud on the part of his employee. The letter states that "under 
normal business conditions, efficient management procedures should guard 
against such activities." Therefore, a Dealer who is actively involved 
in his dealership and uses reasonable care in its operation should not 
suffer the consequences for the actions of his employees. 

c. Effect 

The effect of this change is to protect the diligent Dealer from the fraud 
of his employees provided that he acts quickly and honestly upon discover­
ing such fraud. It should also be pointed out that the conduct of the 
dealer must be "so contrary to the spirit, nature, purpose or objectives 
of the Agreement as to warrant its termination." 



I v. 
Incapacity of a Dealer Principal 

A. 1975 Agreement 

Article rv, A(4), Page 23, provides that a Dealer Operator may be 
terminated when he or she _"is physically or mentally incapacitated so 
as to be unable to actively exercise full managerial authority for the 
operating management of the dealer." 

B. Change 

The GM letter of February 2 points out two things. First of all, under 
the 1975 contract the incapacity of a Dealer Owner will not result in 
termination. Only when the- Dealer Operator becomes incapacitated will 
GM terminate. Secondly, it is the position of GM that the language of_ 
the agreement establishes a better standard by which the incapacity of 
the Dealer Operator may be measured. 

c. Effect 

'l'he primary effect of the language· is to allow a dealership to remain 
in operation when the Dealer Owner(s) becomes incapacitated and there is 
another Dealer Operator (other than the Dealer owner) listed in Paragraph 
Three. Furthermore, the language gives an incapacitated Dealer Operator 
a standard against which he may measure his level of incapacity in a 
termination under this.section of the agreement. If the Dealer Operator 

· c:an show that he is able to exercise full managerial authority for the 
operating management of the dealership, then termination for incapacity 
is not warranted. .,,..c - - -

-- --~-=-~~-;...- ,=-_......,._ --

OTHER QUESTIONS COVERED IN THE GM LETTER 
AND NOT PRESENTED BY NADA 

In its letter, GM also listed several other questions which were the product of 
the various line-group meetings along with other Dealer discussions. These 
topics were not discussed at any of the meetings that NADA held with GM and 
accordingly this-analysis will be limited to a brief.summary of the letter's 
contents. 

Restrictions on Dualing ..c••·----- -

The letter states that- there is n0---GM policy or practice which prohibits a GM 
Dealer from handling competitive products. It further states that a dealer has 
a right to sell and distribute other automobiles and no GM_representative can 
interfere in any way with that right. However, the letter further points out 
that the Dealer must maintain-adequate facilities, manpower, capital and manage­
ment to effectively fulfill:his responsibilities for his GM products. 

.:._.~. 
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CiM Contract and State Laws 

b was pointed out in the NADA Summary of the 1975 Agreement dated September· 26.-
1975, any provision of the contract which contravenes state law is null and void. 
CiM recognizes this in its letter and it is therefore cl.ear that those Dealers in 
strong manufacturer/dealer licensing law states are protected from the more 
restrictive provisions of this agreement. NADA urges that each Dealer member in 
tbose states which have such laws familiarize himself with its provisions. 

Disclosure of Accessories 

With respect to the disclosure requirements regarding accessories ·installed in new 
GM cars, it is the opinionof GM that such discl.osure is in line with the concept 
of the consumer protection recruirements under the Magnuson-Moss Act. NADA does· 
not believe that the Magnuson-Moss Act or any regulation issued thereunder requires 
such disclosure. Nevertheless.- the contract continues to require this disclosure. 

SOCCESSOR GUIDE 

Along with the letter, GM enclosed a booklet entitled •successor-Provisions in 
the De~er Agreement." NADA believes that the area of successorship is one of 
_the most critical aspects of the franchise agreement and one of the most confus­
ing. Consequently, in our discussions with GM, NADA urged the preparation by GM 
of some sort of successor guide which would explain in cl.ear, concise layman's 
language, with illustrative examples, just exactly what a Oeaier should do to 
protect his interest in the dealership in the event of the death or incapacity of 
one of the Dealer Operators and/or Dealer Owners. 

GM's response was to.include the above-mentioned Guide. While the ~klet does 
clarify some of the provisions of the agreement, we feel that. the booklet is too 
brief and treats the subject matter super£icially in failing to provide enough 
critical infol:lllation to aid the Dealer in this estate planning. 

'?he booklet that was published does merit some discussion. The area of successor­
ship, however, is too complicated to adequately cover in this analysis and will be 
the subject of a forthcoming NADA Management Guide •. Nonetheless, the key provisions 
are treated here so that the Dealer may become aware of his obligations and responsi­
bilities. NADA urges that the Dealer consult with his attorney before makinq any 
decision in this area. Each case is an individual matter and deserves great atten­
tion because of its importance, both with respect to the continuation of the dealer­
ship itself and also because of the impact of changes on the Dealer's heirs and 
his estate planning. 

Sole Dealer OWner'and Operator 

One point must be made at the outset which is important to all Dealers-who are both 
the sole Dealer OWner and sole Dealer Operator. Because of the change in the 1975 
Agreement regarding termination for incapacity, it is now possible for a Dealer 
OWner to be physically or mentally incapacitated and still retain the tranchise. 
Therefore, the sole Dealer owner and Operator should make arranoemencs for the 

. •xecution of a Successor Addendum providing that, in the case or his incJpacity, 
another person will become Dealer Operator while he remains the Dealer Owner. 

70:J 
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-, Dealer Operators 

-- - '11:le following points regarding- Dealer Operators should be noted: 

1. Where there is only ONE Oealer Operator listed in Paragraph Three, 
there can be no successor rights unless a Successor·Addendum has 
been executed. 

2. liben there are two or Dl)re Dealer Operators listecl, there are two 
w.ys to establish a successor dealership: 

a. 'the Dealer Operators may execute a Successor Addendum, and if 
it is accepted by GM, then GM shal.l offer the successor dealer­
ahip a franchi~e agreement. NADA urges this method be followed .. 
by the Dealers as it provides for a stable and orderly transition. 

b. U however, upon the death or incapacity of a Dealer Operator. or 
upon the.death of a Dealer OWner, and no Successor Addendum bas 
been executed, any rernajning Dealer Operator(s) may propose a 
aw:eessor dealership to GM and this.proposal will receive prior 
consideration by GM. NOTE: GM. says that the proposal will 
receive "prior consideration;• GM is not bound to offer the 
proposed successor dealership a franchise. 

Dealer OWners 

'1'he following provisions concerning Dealer OWners are of special importance: 

1. A Dealer OWner may, by the execution of a Successor Addendum, transfer · 
his ownership interest to another person upon his death. This person 
need not take an active roie in the management of the dealership- so 
long as there is a Deal.er Operator having 25 percent or mcre ownership 
of the business. HOWEVER, THIS IS SUBJ'ECT 'l'O THE BUY-OUT PROVISIONS 
DISCUSSED IN NO. 2 BELOW. 

2. Where a Dealer wishes to provide for a proposed Dealer OWner(s) who is 
separate from the proposed Dealer Operator(s), then an agreement must be 
executed between the proposed DeaJ.er OWner (s) ·and the proposed Deal.er 
Operator(s) before G..~ will accept the proposed successor dealership~ 
This agreement must provide that the proposed Dealer Operator(s) may, at 
his option, buy out the proposed Dealer Clwner(s) [who is not a Deal~r 
Operator(s)J through stock dividends, salary, bonuses and cash ove~ a 
five-year period or less, following the death or incapacity of the: 
original Dealer. 

!'or example, Dealer X wants to leave a financial interest in his dealer­
ahip to his wife- -while leaving the bulk of the business- operation to his 
aon, the General Manager. He provides _in a Successor Addendum-that his 
wife is to.be _a proposed other owner and that his son, the General Manager, 
is to be the Qea~er Operator with a 25 percent interest in the ownership 
of the dealersh-ip.- The wife and the son must execute an agreement provid­
ing that the son has the option to buy out his mother through stock divi­
dends, salary, or cash over a maximum of a five-year period before GM 
will accept~e propo?ed successor dealership. 
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3. A Dealer whO is both a Dealer OWner and a Dealer Operator may have 
his immediate family participate in the ownership of the dealer entity 
so long as the Dealer owner continues in his capacity as Dealer Operator.· 

Term of New Agreement 

1. If one of the Dealer Operators of the proposed successor dealer has been 
or is now a Dealer Operator, a regular five-year agreement will be executed._ 

2. However, if ™of the proposed Dealer Operators has been qualified and 
;ecc,qnized by GM, the term of the agreement will.be for two years. 

Thia is a skeleton outline of the basic provisions of the successor provisions of 
the 1975 Agreement. It is by no means a complete anal.ysis. and before a Dealer 
takes any action, he should consult with his legal advisers as to the appropriate 
steps. This is a complicated but vital aspect of the franchise operation and an 
area which deserves considerab~e at~tion by each Deal.er. 

CONCLUSION 

Any questions GM Oea1ers have with regard to the-1975 Agreement, GM's clarification 
of this Agreement or our interpretation of GM's letter, should be directed to NADA's 
Legal Department. However; questions concerning successorship provisions and their 
application in individual. dealer circumstances should be directed to the appropriate 
GK Division z.one Manager inasmuch as NADA is not in a position to interpret GM1 s 
policy with regard to ~ese complicated and abstract provisions. - _ _ __ 

DOA will continue its efforts to seek further solutions to problems under fl:anchise 
agreements in the interest of its Dealer members. <::.=::" :'-;,~.=-=::-~----:....-_;_ 
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I GENERAL MOTORS CORPORATION 

April 4, 1977 

Senator Thomas R. C. Wilson 
Chairman, Commerce and Labor Committee 
Nevada State Legislature 
Carson City, Nevada 89710 

Re: SB 356 

Dear Senator Wilson: 

As discussed at the April 1, 1977 Commerce and Labor 
Committee hearing on SB 356, please find attached recommended 
amendments to the present draft of SB 356 and the reasons for 
such amendments. A copy of this letter and attachments is also 
being sent to Mr. William C. Thornton, who is the attorney for 
the Nevada Franchised Automobile Dealers Association. 

It must·be emphasized that General Motors does not 
object to SB 356 in its entirety. However, General Motors does 
believe certain Sections of SB 356, in their current form, either 
raise serious Constitutional and anticompetitive issues or are 
unreasonable in the requirements they impose. The Constitutional 
and anticompetitive issues are primarily raised in Sections 9, 
12, 13, and 14 and, accordingly, the Committee's attention is 
specifically directed to the recommended language changes of, and 
comments upon, those Sections in the attachments to this letter. 

,. 

The unreasonable requirements issue is typified by the 
various provisions which provide a dealer with an unnecessary 
amount of time to seek appropriate relief, or which improperly 
and unnecessarily intrude upon the province of the courts. While 
the discussion of these issues may be found throughout the 
attachments, the Committee's attention is specifically directed to 
the discussion of Sections 16, 20, and 21. 

General Motor8 Buili.liug 30-14 West Grand Boulevard Detroit, Michigan 48202 
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Senator Thomas R. C. Wilson 
April 4, 1977 
Page Two 

It should be noted that the attachments to this letter 
make frequent reference to the California dealer franchise 
statute. The reason for such reference is that it is General 
Motors understanding that SB 356 is based upon that California 
statute. However, as discussed in the attachments to this letter, 
certain Sections of SB 356, in their present form, contain 
significant departures from the California statute and, there­
fore, are more stringent and unreasonable. 

On behalf of General Motors, I would like to thank 
the Committee for this opportunity to offer ame~datory language 
to SB 356. If any member of the Committee has questions con­
cerning the attachments to this letter, I may be contacted by 
phone at (313) 556-4028. In addition, if the Committee feels 
that it may be necessary or beneficial to conduct another hearing 
on the issues raised in the attachments to this letter, I or an 

· appropriate General Motors representative would be available to 
attend. 

sjs 
encl. 

,. 

Very truly yours, 

FRAZER F. HILDER 
GENERAL COUNSEL 

Mccann 

cc: Mr. William C. Thornton 
Thornton, Stephens, Atkins & Kellison 
777 W. Second Street 
Reno, Nevada 89503 
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State of Nevada 
S.B. 356 - Commerce and Labor 

The following format will be used: 

1. identification of particular section of SB 356; 
2. new material underlined; material to be omitted 

[bracketed]; or explanation of type of changes 
which are recommended; and 

3. comments on the recommended changes. 

All page and line references are based upon latest draft version 
of SB 356. 

Section 6. In order to clarify this section _the following changes 
are recommended: 1) semicolons added to the ends of lines 19, 22, 
and 24 on page 1; and 2) the phrase"; and" or the phrase"; or" 
added at the end of line 3 on page 2~ depending upon whether sub­
sections 1 through 5 are intended by the Legislature to be con­
junctive or disjunctive. 

Definition of "line" and "make". The terms "line" and "make" are 
used frequently in SB 356. Although these terms are commonly used 
throughout the industry, there is currently litigation in Iowa 
concerning their definitions. Therefore, in order to avoid 
unnecessary confusion and litigation, and in order to assure the 
implementation of the Nevada Legislature's intent, it is recommended 
that the terms "line" and "make" be defined. 

Sections 9 and 11. 
1. Notwithstanding the terms of any franchise, [a 
manufacturer or distributor shall not tenn.inate, 
refuse to continue, or unilaterally modify any existing 
franchise tmlessJ no termination or refusal to continue 
an existing franch~se shall become effective until: 

[l.]!!.:_ [The dealer is notified by certified or regis­
tered mail by the manufacturer or distributor as 
follows] The manufacturer or distrib~:tor has notified 
the dealer by certified or registered mail of the 
specific grounds for such termination or refusal and 
the following time periods have elapsed: 

[a]Ql Fifteen days [before the effective date of 
the intended action, setting forth the specific 
grotm.ds with respect to any of the following] after 
the dealer's receipt of such notification in the 
following situations: 
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[(l)]~ Transfer of any ownership or interest 
in the franchise without the consent of the 
manufacturer or distributor; 
[(2)]~ Material misrepresentations by the 
dealer in applying for the franchise or in 
providing any other information required either 
under the laws of the State of Nevada or the 
terms of the franchise; 
[(3)]..{£1 Insolvency of the dealer or filing of 
any petition by or against the dealer under any 
bankruptcy or receivership law; 

(d) Revocation of a dealer's license under 
this chapter; 

(e) Failure to keep a dealership open for 
seven days; or 

(f) Conviction of the dealer, or a dealer 
operator or dealer owner for any crime; 

[(b)]i£2_ [Sixty days before the effective date 
thereof, setting forth any other specific grounds 
for termination or refusal to continue] Thirty 
days after the dealer's receipt of such notifica­
tion in all other situations; or 

[2.]b. the manufacturer or distributor has received 
the written consent of the dealer •. 

2. Before any termination or discontir:_uance of an 
existing franchise becomes effective UIH1er subsection 1 
above, the affected dealer may seek inj ;-1.nctive relief 
pursuant to Section 16 of this act. 

COMMENTS ON SECTIONS 9 and 11 

The introductory phrase of Section 9, "Notwithstanding 
the terms of any franchise agreement ••. ," is significant 
because it typifies a serious Constitutional issue which is raised 
by SB 356 primarily in Sections 9, 13, and 14. The United States 
Constitution provides in Article I, Section 10, that "No State 
shall ••• pass any Law impairing the Obligations of Contracts 
••• ," and the State of Nevada Constitution provides in Article 

' 1, Section 15, that "No • • . law impairing the obligation of 
contract shall ever be passed." 

General Motors believes that the provisions of Sections 
9, 13, and 14 seriously impair the contractual obligations contained 
in the GM franchise agreement, and contravene the clear letter and 
intent of both the United States and Nevada Constitutions. These 
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sections substantially rewrite the terms of the franchise agree­
ment executed between each Nevada GM dealer and GM. These sections 
would effectively nullify certain substantive obligations con­
tained in the GM franchise agreement which are based upon decades 
of experience with the franchise system of distributing and market­
ing new motor vehicles and which GM believes has been developed 
with the best interests of the public, dealers, and GM in mind. 
Finally, these sections would unnecessarily inject the State of 
Nevada into the dealer-manufacturer contractual relationship and 
thereby contribute to the spiraling regulatory burden placed upon 
that relationship. 

Finally, there are those who would argue that the 
"obligations of contract" issue is unfounded. However, Section 22 
of SB 356 repeals current "NRS 482.3641" which is entitled 
"Obligation of contract not impaired; performance of contract." 
That section provides: _ 

"nothing in NRS 482.3631 to 482.3641, inclusive, 
[known as Unfair Trade Practices of Manufacturers, 
Wholesalers, and Distributors] shall be construed 
to impair the obligations of contract or to prevent 
a manufacturer· ••• or any other person ••• from 
requiring performance of a written contract_ ••• , nor 
shall the requirement of such performance constitute a 
violation of any of [those] provisions .•• [provided] 
any such contract •.. shall have been freely entered 
into and executed between the contracting parties." 

The repeal of this section would indicate a blatant disregard for 
a Constitutional right and would lend incontrovertible support to 
the Constitutional issue raised above. 

If, despite this serious Constitutional issue, the Nevada 
Legislature decides to enact a provision such as Section 9, then 
that section should be substantially rewritten in order to assure 
that it can be properly 1 implemented when applied to the real world. 
Thus, it is recommended that the critical pc :::.nt in time for deter­
mining timeliness of notices and the effect:>.re date of a termina­
tion or discontinuance should be the date a dealer receives a 
notice, i.e., a "time certain", and not an ambiguous time described 
by the phrase "the effective date of the intended action." Most 
of the recommended changes in the first part of Section 9 implement 
this concept of using the "time certain" date of a dealer's receipt 
of notice • 

- 3 -
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An important omission from the recommended language is 
the phrase "unilateral modification". The provisions of Section 
9 are not germane to the situation of a modification in a franchise 
agreement. For example, the situations described in Subsection 1 
are grounds for termination or discontinuance of a franchise agree­
ment and would appear to have no relevance to a modification of a 
franchise agreement. Such modifications usually involve changes 
in product terms of sale bulletins, parts terms of sale bulletins, 
etc. In short, the concept of "unilateral modification" should be 
treated in a separate section which defines what is intended by 
the Nevada Legislature and which establishes its own set of require­
ments. 

In drafting such a separate section the Nevada Legis­
lature should be aware that a manufacturer or distributor must 
deal uniformly with thousands of dealers across the nation and, 
for this reason, GM has drafted a standard franchise agreement. 
Any statute which would unreasonably permit Nevada dealers to 
obtain an unfair advantage over other States' dealers in the con­
text of a uniform modification of a franchise agreement could result 
both in a substantial hardship upon the dealers of neighboring 
States and in an unnecessary burden upon interstate commerce in 
that a manufacturer would be required to administer different sets 
of franchise agreements. 

The recommended language adds another clause to the 
current misrepresentation clause and adds three new subsections 
to the 15 day notice provision. These additions describe situa­
tions in which it would be in the best interest of the people of 
Nevada that a franchise could be terminated or discontinued in an 
expeditious manner. In addition, the 60 day provision has been 
shortened to 30 days. There is no reason that a dealer needs 60 
days to d etermi.ne whether he will object to a termination or 
discontinuance. Thirty days provides more than adequate time to 
make such a determination and file a simple suit in court seeking 
to enjoin the effectiverless_of such termination or discontinuance. 
Any longer time unnecessarily deprives the people of Nevada, the 
dealer, and the manufacturer of an expeditious and timely resolu­
tion of the issue. 

Finally, it is recommended that a new subsection 2 be 
added to Section 9. New subsection 2 is based upon Section 11.1. 
Because Section 11 deals with enforcement of Section 9, it is 
recommended that Section 11 be consolidated with Section 16. For 
the language of such a consolidation, please see the Section 16 
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discussion below. The reasons for the language changes in the 
part of Section 11 which is incorporated in Section 16 immediately 
follow. 

For clarification, Section 11.2. should be modified 
by adding the phrase "but not limited to" just before Subsection 
(a). Section ll.2(f) should be modified by deleting "repeatedly". 
The frequency of failures is irrelevant compared to the serious­
ness or severity of such failures. For example, a dealer might 
fail to provide warranty service once, and yet it might involve a 
safety related defect which seriously jeopardizes the lives of the 
owner of a vehicle and persons who are in close proximity to the 
vehicle. In addition, the term "repeatedly" is not defined and 
conceivably permits a dealer to fail in his warranty obligations 
"many" times short of "repeatedly", all to the detriment of the 
people of Nevada which he services. Therefore, it is recommended 
that the Nevada Legislature delete "repeatedly" in order to 
safeguard the lives and vehicle service benefits of the people of 
Nevada. As indicated above, the language implementing these 
recommended changes may be found in Section 16 below. 

Section 10. It is reconnnended that this section should 
be deleted in its entirety because it is redundant to Section 13.3 
and/or because it is confusing and inconsistent with Section 13.3. 
In addition, it is irrelevant to, and improperly placed between, 
Sections 9 and 11 which deal with termination or discontinuance of 
a franchise. 

Section 
1. 

12. 
[Sixty days before a manufacturer or distributor 
proposes to enter into a franchise establishing an 
additional dealership for new motor vehicles, or 
relocate an existing dealership in] A manufacturer 
or distributor, who intends to add a new motor 
vehicle dealership in, or to relocate an existing 
dealership int9, the relevant market area of another 
dealer in the same line and make, [the-manufacturer 
or distributor] shall notify, by registered or· 
certified mail, return receipt requested, the 
director and each dealer in that line and make 
in [the] such relevant market area of [its] such 
intention [to establish or relocate an additional 
dealership] • 

- 5 -
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2. [Before the effective date of the proposed 
establishment of an additional dealership or 
relocation of an existing dealership] Within 
fifteen days of the receipt of such notice, any 
[aggrieved] dealer so notified may [apply to the 
district court in the county where the dealer­
ship is located for], seek injunctive relief [to 
restrain the establishement or relocation] 
pursuant to Section 16 of this act. 

COMMENT ON SECTION 12 

Section 12 is probably the most significant provision 
in the Bill from the standpoint of the Constitutional and anti­
trust issues which it raises. GM has property rights in the motor 
vehicles it manufactures, the means by which such vehicles are 
distributed and marketed, and the trademarks and tradenames under 
which such vehicles are distributed and marketed. Among other 
reasons, the GM franchise agreement was_developed to protect these 
significant property rights. 

The United States Constitution provides in the 5th and 
14th Amendments that no person shall be deprived of, and no State 
shall deprive any person of -life, liberty, or property without 
due process of law. The State of Nevada Constitution provides in 
Article 1, Section 1, that there are certain inalienable rights, 
among which are those of "acquiring, possessing, and protecting 
property." 

GM believes that Section 12 places severe restrictions 
upon GM's ability to exercise and protect its property rights. 
Furthermore, these restrictions are imposed without adequate 
due process safeguards. For example, under Section 12 if an 
existing dealer objects to GM's decision to add or relocate a 
dealer, then the burden,of proof is placed upon GM to justify 
its decision, not upon the "aggrieved dealer" who is seeking 
injunctive relief against GM. This is a complete departure from 
the commonly accepted precepts of due process. 

In this regard it is interesting to note that SB 356 is 
based upon a similar California dealer franchise statute. However, 
contrary to Section 12 of SB 356, Section 3O66(b) of the California 
statute provides that "the franchisee [i.e., the dealer] shall have 

- 6 -
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"the burden of proof to establish there is good cause not to 
enter into a franchise establishing or relocating an additional 
motor vehicle dealer." (Emphasis added and please refer to 
Appendix A for the text of Section 3066(b) of the California 
statute.) This approach is consistent with due process safe­
guards. 

The dealer who is the objecting party should have the 
burden of proof in any injunctive proceeding. This approach is 
reasonable in light of the information possessed by such a dealer. 
The objecting dealer is familiar with the geographic area and 
people. It is interesting to note that of the items to be con­
sidered by the court under Section 12.4, the dealer, not the manu­
facturer, is usually in the best position to show those items. 

Turning to the anticompetitive aspects of Section 12, 
the original draft of California Section 3066(b) referred to above 
was written substantially the same as currently proposed in SB 356. 
However, the Office of the Attorney General, State of California, 
indicated in an August 3, 1973 opinion that the type of provision 
contained in Section 12 of SB 356 would be anticompetitive under 
the Federal Sherman Antitrust Act. (See Appendix B) 

The opinion concerning the anticompetitive aspects of 
the type of provisions in Section 12 has been confirmed by GM 
experience with such provisions in other states. This type of 
section is often abused by existing motor vehicle dealers in order 
to delay, curtail, or eliminate competition, all to the detriment 
of the public. In addition, the delays seriously disadvantage the 
person seeking a new franchise or seeking to relocate his existing 
franchise, not the manufacturer or distributor. 

If, despite these serious Constitutional and anticompeti­
tive issues, the Nevada Legislature decides to enact a provision 
similar to Section 12, then the section should be rewritten as recom 
mended above. -Specifically, as discussed ur:.der Section 9, a 
"date certain" should be established in order to determine com­
pliance with verious statutory requirements. For this reason, the 
date of a dealer's receipt of notice should be determinative and not 
an ambiguous and confusing phrase such as "before a manufacturer 
or distributor proposes to enter .•. " and "before the effective 
date of the proposed establishment ••.. " (Emphasis added.) 

Again, as discussed under Section 9, an expeditious 
resolution of any issue is the fairest and most beneficial approach 
for the people of Nevada, concerned dealers, and the manufacturer 
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or distributor. For this reason the sixty day period is reduced 
to fifteen days. It must be emphasized that is is not the manu­
facturer or distributor who will be disadvantaged by the delay, 
but the additional or relocating dealer, who would probably be a 
Nevada citizen, and the Nevada public which needs an additional 
or relocated d~aler. · 

A small but significant change is the use of "into" 
instead of "in" when speaking of a relocation of a dealer. (See 
line 17 of page 3 of SB 356.) If an existing dealer is merely 
relocating in his same relavant market area, then such a dealer 
relocation should not be subject to Section 12. However, if an 
existing dealer is relocating into a different relevant market 
area, then this type of relocation should be subject to Section 12. 

As currently written, Section 12.2·would permit "any 
aggrieved dealer" to seek injunctive relief. However, this privileg 
should be extended only to a dealer who has received notice pursuant 
to Section 12.1. And the use of the word "aggrieved" should be 
deleted because it is conclusory and assumes the dealer is aggrieved 
when this is an issue which should be decided by the· court. 

Again, as recommended under Section 9, the enforcerrent 
provisions of Section 12 should be separated from the procedural 
requirements. For this reason, Subsection 12.3 and 12.4 are con­
solidated with Section 16 and the actual language of such a 
consolidation may be found in the Section 16 discussion below. 
The reasons for the language changes in the parts of Section 12.3 
and .4 which are incorporated in Section 16 immediately follow. 

The significant recommended change in Section 12.3 is the 
shifting of the burden of proof from the manufacturer and distri­
butor to the dealer. This is discussed earlier in this section 
of comments. The only change in Section 12.4 is the addition of the 
phrase "but not limited to" just before subsection (a). 

, . 

- 8 -
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Section 13. 

l .••• if at all times the dealer meets any 
reasonable capital standards previously agreed 
to by the dealer and the mfr. or distri. (. a dealer 
may not change the capital structure if it causes] 
and if such changes do not cause a change in the 
ownership or control of the franchise or [has] 
have the effect of a sale •••• 

2. • •• to change his executive management other-
than the principal dealership operator or operators 
if the franchise was granted the dealer in reliance 
upon the personal qualifications of such person or 
persons. 

3 •••• to any other person [. A principal owner, officer, 
partner, or stockholder may], provided such action 
does not cause a change in the control of the 
dealership •••• 

4 •••• for the value of the franchised business [as a 
going concern]. There shall not be a transfer •••• 

Comments on Section 13. 

Please refer to the comments on Section 9 above. The 
Constitutional issue raised in those comments is applicable to 
Section 13. 

If despite the Constitutional issue, the Nevada Legislature 
chooses to enact a provision similar to Section 13, then it is re­
commended that relatively $mall but significant changes should be 
made. Subsections 1 through 4 of Section 13 are based upon 
Sections 11713.2(b),(c), (d), and (e) of the California dealer 
franchise statute. (See Appendix B for the California subsections.) 
The recommended changes in the Subsections of Section 13 are 
patterned mostly upon the California provisions and greatly clarify 
the meaning of Subsections 1 through 4 of Section 13 • 
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For example, as Subsection 1 is currently written, the 
first sentence prohibits a mfr. from preventing a change in 
the capital structure of a·-dealer and yet- the next sentence states 
such prevention is not prohibited if it is reasonable and concerns 
a change in control. The recommended change is simple and yet it 
explicitly indicates that the action in the second sentence is an 
exception to the general prohibition in the first sentence, which 
appears to be the intention behind current Subsection 1. 

The recommended change in Subsection 2 is especially 
significant because it recognizes the importance of the personal 
service nature of a franchise agreement. Again, the recommended 
change for Subsection 3 is an attempt to reconcile the first -
sentence with the second sentence by explicitly indicating that the· 
second sentence is an exception to the first. 

The recommended deletion for Subsection 4 recognizes the 
fact that the value of a "franchised business" depends almost 
entirely upon the existence of a franchise agreement - without the 
franchise and related rights a dealership's value is limited 
to the physical assets. Because there is no guarantee a franchise 
agreement will always continue in effect, and because the second 
sentence of Subsection 4.recognizes that the nature of a franchise 
agreement dictates that this be so, the dealership should not be 
valued "as a going concern" but should be valued upon its physical 
assets. 

Section 14. 

1. Require a dealer to prospectively agree to a release •••• 

2. It is recomm~nded that certain language relating to 
price reductions be added to Section 14. 

4. [Modify unilaterally] replace, e·.:1ter into ••.• 

Comment on Section 14. 

The addition of the word "prospectively" is patterned upon 
the California dealer franchise statute at Section 11713.Z(g). 
(See Appendix C.) The simple use of this word makes this provision 
more reasonable in that it permits a release, etc. after a liability. 
has arisen and the dealer can evaluate whether such a release, etc., 
is in his best interest. 
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It is recommended that Section 14.2 be modified by the 
addition of appropriate language regarding price reductions. Again, 
an example of such a provision is the Calif~rnia deale~ franchis~ 
statute at Section 11713.Z(b). (See Appendix C.) Basically, this 
California provision requires a dealer to "pass through" a price 
reduction to customers and, if implemented in Nevada, would 
obviously benefit the people of Nevada. 

The phrase "modify unilaterally" should be deleted from 
Section 14.4 as discussed under the comments to Section 9 and 11 above, 

Section 15 

4 •••• of the grounds for disapproval. Failure to 
approve, disapprove, or pay w/in the above specified 
time limits, in individual instances for reasons 
beyond the reasonable control of the infr or distr 
shall not constitute a violation of this Section. 

Comment on Section 15. 

The additional language is based upon Section 3065(d) 
of the California dealer franchise statute. (See Appendix A). 
This additional language is self-explanatory and is a reasonable 
exception to the general requirements of Sectio.1 1-5 .4. 

Section 16. 

1. Whenever it appears ••• of this act, [any person 
aggrievedJ a dealer who is or will be injured thereby 
may apply to the district court in the county where 
the defendant resides, or in the county where the 
violation or'threat of violation occurs, or in the 
county where the plaintiff dealer is located,for 
injunctive relief to restrain such violation or 
threat of violation. 

2. In any action brought under Section 9 [as recommended 
above or Section 11 of the current version of 
S.B. 356] the mfr. or distr. has the burden pf proof to 
establish that there is good cause to terminate or 
refuse to continue a franchise. In determining whether 
such good cause exists, the court shall consider existing 
circumstances, including but not limited to: 
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(a) Same as current Section 11.2~~~ 
(b) " 
(c) " (c) 
(d) " (d) 
(e) " (e) 
(£) whether the dealer has [repeatedly] failed 

to fulfill the warranty obligation to be 
performed by him. 

(g) Same as current Section 11. 2 (g). 

3. In any action brought under Section 12, the plaintiff 
dlr has the burden of proof to establish there is in­
sufficient cause for establishing an additional dealer­
ship or relocating an existing dealership. In 
determining the insufficiency of cause the court shall 
consider existing circumstances, incl but not limited 
to: 

[2 J 4. 

(a), (b), (c), (d), (e) - Same as. current Section 12.4(a) · 
.w_. 

In addition to any other judicial relief ••• including 
a reasonable attorney's fee. [In an action for money 
damages, the court may award punitive damages not to 
exceed three times the actual damages if the defendant 
acted maliciously. The amount of damages ••• is the 
fair market value of the franchise •••• ] 

[3] 5. Same as in current Section 16.3. 

[4] 6. Same as in current Section 16.4. 

[5] 7. Same as in current Section 16.5. 

Comment on Section 16 
,. 

As explained above under the comment~ to Sections 9, 11 and 
12, Section 16 consolidates the enforcement pr~visions of those sections 
Thus, the primary recommended change in Sectic,:--,. 16 .1 is merely the 
addition of another place of venue - the county in which the plaintiff 
dealer is located. This addition is taken from current Section 11.1. 
The other change deletes "any person aggrieved" in favor of "a dealer 

- 12 -

717 



I 

I 

I 

who is or will be injured." There is no reason to permit "any 
person" to initiate a suit for injunctive relief if the only party 
who will be directly affected by the violation or threat of violation 
is a dealer. Such a provision would only encourage spurious, 
time delaying suits. 

Recommended Section 16.2 is merely an adaptation of current 
Section 11.1 and .2. The primary changes in Section 11.l and .2 
as incorporated in recommended Section 16 are discussed in detail 
under the comments to Section 11 above. 

Recommended Section 16.3 is merely an adaptation of current 
Section 12.3 and .4. Again, the primary changes in Sections 12.3 
and .4 as incorporated in recommended Section 16 are discussed in 
detail under the comments to Section 12 above. 

Recommended Section 16.4 is current Section 16.2 w/the 
last two sentences deleted. Punitive damages are usually intended 
to punish a willful wrongdoer. A private civil action for such 
damages is entirely unnecessary in the situation where, as under 
Section 17.1 of S.B. 356, a government representative such as a 
State Attorney General may initiate a suit for civil penalties. 
As for prescribing the amount of damages sustained, this is an 
improper usurpation of the role of the judiciary. It should be left 
to the court to weigh all the circumstances surrounding a particular 
case and arrive.at an equitable amount for damag§s. 

Sections 20 and 21. 

Because of the interrelationship of these two sections, 
it is recommended they be combined into one simple section as follows: ,. 

Sec 20. NRS 482.3639 is hereby repealed. 

Section 21. NRS 482.364 is hereby amended to read as 
follows: 

[l] Upon the filing of a complaint pursuant to [NRS 482.3637 
••• or nonreviewed franchise] sections [11, 12 or] 16 of this 
Act, [following the mfr's ••. has ordered the director to issue 

- 13 -
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a dealer's license to a new [franchisee] dealer] the court shall 
initially determine whether the complaining dealer's franchise shall 
stay in full force and effect until the complaint is expeditiously 
resolved. However, in order to maintain adequate and competitive 
service in the area or upon a showing of good cause by the mfr., dist1 
or factory branch, the court may issue an order which gives immediate 
effect to the mfr's. or distr's. termination or discontinuance, and/01 
which instructs the director to revoke the complaining dealer's licens 
and simultaneously issue a dealer's license to the new or replacement 
dealer. 

[2. Delete in its entirety]. 

Comments on Sections 20 and 21. 

Recommended Section 21 takes the complicated and incon­
sistent provisions of Sections 20 and 21 and simplifies them in order 
to achieve an equitable provision intended to effect an expeditious 
resolution of a dispute. The primary differences are as follows. 

The concept of an "automatic-stay" of a termination or 
discontinuance as illustrated in the current version of Section 21 
is discarded in favor of leaving it to the court to decide whether suet 
a stay is in the best interest of all concerned parties. It is 
w/in the peculiar province of the courts to resolve disputes on a case 
by case basis and the Nevada Legislature should not encroach upon 
this power by requiring a franchise remain in effect unless a court 
acts to the contrary. It should be the role of the court to act in 
the first instance and decide whether a franchise should remain in effe 
Thus, recommended Section 21 properly places the responsibility of 
resolving the dispute w/in the discretion of the courts. 

,. 

Another significant advantage of such an approach 
is that it does not fix a court in a rigid pro:·:edural formula. 
Thus, under the current provision of Section 21 it might be possible 
for a dealer franchise to remain in effect even though during the 
hearing on the complaint significant changes in the dealership 
or significant information about the dealership indicate that the 
existing dealer franchise should be terminated or discontinued to 
protect the interests of all concerned parties, including the in­
terests of the people of Nevada. 
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Furthermore, this approach obviates the need for Section 
482.364.2 as amended by Section 21 and Section 482.3639 as amended 
by Section 20. Therefore, those provisions are deleted or repealed. 

Finally, all references to Sections 11 and 12 are unneces­
sary if recommended Section 16 above is implemented. This recommended 
section incorporates reference to recommended Sections 11 and 12. 
In addition, whether a stay of an existing franchise is eftected under 
Section 482.364.1, as amended py Section 21, is irrelevant in the 
situations of an addition or relocation - these latter acts do not 
involve the termination or discontinuance of an existing dealer 
franchise. This is another reason for the recommended deletion 
of most of Section 482.364.1 as amended by Section 21. 

, . 
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3065. Warranty reimbursement 

(n) J-:,·<-ry fra11d1is11r 1<hall 11ropNl,r tulflll l'\"l'l"Y warrant.r 11i:rr.t•mr11t 111:ule hr 
t 111111 11cl,•,111at!'lr 1111,I fairly 1·11111p1·11sal<· 1·:wh of Its frand1is1·cs Cur l,ahor 111111 
,:arts ui-:rcl lo fulfill s11d1 warra111y wlu·n 1111• fn111chl:-1·1• has folflllt•,I w;irrnnly oh­
l1,:11tio11s of rC'pair 1111tl :-t•n·ldn;.: a11tl !<hall flit• 11 1·1111>· or it,- warrnnl,r n•l111h11r:-:e-
11c11t i:clll'd11le or furn111la ,,·Jrh the honnl. The- warr:1111,,· n•it11h11rs<•1111•11t i-:chc<l11h• 
,r for11111la :shall hr n·as1111al1h• with n•s111·rt 111 1h1• ti11lt' 111111 1·01111't'IISHlion 11llmn·1l 
lie frntirliis<'C' fur th<• ,,·111-r:1111r worl; :11111 all olhl'r c111111iti1111s of such ohilpatlon. 
·1ie n·11s1111ahh-11r:-s lhl'n·of !<hall l11! i-:11lij1•d to the 1l\'11•n11l11atlo11 or the Jioard; 
1ro\"hlr1l 111:it a fra11d1l,1·1• fil1•,: 11 11011<-c o( prnl<':-l with the hoaril. • 

(L) ln 1l1•11•rn1h1l11;.: tl1r 111l••1111:1rr 1111,l f.1lnll'ss of s11rh co111p<•nsatlo11, the 
rn11chl,-,l·c·s dfrrrh·e lalior ral1• cl1Ur;.:1·d lo Its \"ltrl1111s n•lnll c11sto111l'rR may he 
onsldcrl'd to1,:cthcr with othrr n·kn111l crltPrln. 

(c) H n11y frnnclalsor disallows II fra11cl1b1•e·s claim for n 1ldccth·e J)11rt, nllC'glni: 
hat such 1mrt, In tnc·t, Is 11111 <ll'f<•clil"e, the frnnchl:-:or t'hnll rt•turn such Jlnrl 1<0 
Jlcged not to he dcfcctlrn to tl1e trunchlsce at the expense ot the trnnchlsor, or 
he frnnchl~Cl' shnll I~ rl'l111h11r.-<<'1l tor the frnnchl:1<'C'11 rost oC the pnrt, nt the 
rnnchlsor's option. 

-

* 

-@An such clnlms mudc by rrnnchlsees herelnunder shn11 be either nppro,·~d 
dl:onp11ron!d within :lO 1l11yl'I nft<'r thl'lr r<'relpt hy tlw frnnchlsor. When nny su 
clnlna Is 1lls11pf1ron•cl. the rrn11dllscc who s11h111lls It shnll he notified In writlni: 
Its dlsnppro,·111 within i.11cl1 pcrlo1l. nn1l each notice shnll i:tnte the specific i:ro11n 
111100 which the lll:-:111111rm·ul Is hnscd. All clai111s made by fr1111d1lsces nuder tl 
i;cctlon nn1I S1•rtln11 :IOUI for i-:nch labor 1111d part:-1 shall I ;i 1I within JO 11:ns f 
lowln n1111ron1l. 1-'111l11rc 10 apprn,·c or pay within the nlwve i;pccifll•d time 11ml 
In lntll\'lthm l11sl1111ces for rr11som1 hcyond the rC'usouahle co11trol of the frunchls, 
l'hnll not co11'-'1lt11tc• n ,·iolatlon of this nrtidl•. 
(Added h.r 8t11ts.J. , .. c. 1, ti, 11. JU70, I rn, 01H.•ruth·c Jnly l, JOH.) 
Library references 

Contracts c=,211:.. 
C.J.~. Contracts It 327, 342. 

I 3066. Hearings on protests 

(o) U11on rcrcl,lug n notice ot protest p11rsuuut to Section 30G0. 30G2, 3004, 
!1005, the boanl i;hnll Cix n llme, which shall lie within 00 days or such order, n 
11lncc of hc11rl11;:: nwl scud hy re;:lsterC'cl mail ;a copy or the order to the Crnnchis, 
the proll'slin~ franchls1•c, 111111 1111 lm.ll\'l<l11al:i aud ,:roups which hare rl'1111cst 
notl{icullo11 hr the honrd or 11rotcsts 111ul 1kclslo11s or the I.JOanl. The board, 

n hearing officer clesl::nate<I hy the board, shall henr aml consider the ornl u 

·documented e\'Jtlcm·c l11trod11cr1I by the parties nnd other Interested lndl\'idu: 
and ,:-ro11ps, und the board shall make It:; decision solely on the record i-o m:H 

Go,·ernment Code Sc•cllorn; 11;;01.6, l Hi07.7, exn•pt suudl.lsion (c), ll:310, 11::i 

11513, 11514, • • • 11515, 111111 11517 shall I.Jc nppllcaulc to such proct.>t'.t1i11i.;s. 

@10 any heu ring on n protest flied J)11rs11n11t to Sccllon 30G0 or 3002, t 
fro.nd1lsor i:hall ha\·r the h11nlcn of proof to estnhllsh that th e Is 00<1 cause 
modify, re ,lace tt•rmlnate or n• "'" on1in11c n frunchisc The fr:rnc I see sh 
1n\"e t 1c hnnl<·n of prnor to l'slahllsh there b1 ;ou, e:1usc not to enter into n fr: 

chlsc e~tnhllshlui: or relocat111;.: 1111 n<hlilional motor • • • ,·chicle uealership. 

(c) In Rill' hcarl11J.: on a 1iro11•st fl11•<.1 p11rs11n11t to Rcctlon 30lH or 30G5, the !rr 
cl1lsec shall hn,·c the h11nlt•11 to l'Slahlish that the i:chc<lule of compc11satio11 or t 
wnrrnntr rclmh11r"<'111t•11t sl'l1l'1h1h! Is not rc11so11aule. 
(Audc1l lay 81111s.J01:J, c. ll!Hl. p. 1!170, § lG, opcrath·e July 1, 107-t. Amc111kd hy Stn 
JOH, c. :JSI, 11. -, § fl. lll'J.:l'll<'Y, c•ff •. July r., lOi-1, opl:.'ruth·e July l, HlH.) 

1g74 Amendment. A111ho1·t1.r<I "hcnrln~ "11510"' anJ "1151'1" In the enumeration 
officer dc~lf,'llalcll t,y lhe l,oanl" to hc:i.r suL<.I. (11). 
and consider evlucnco aml lnduJe,1 sections 
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.·a·• RE: 
· . ';_;1:·:~_:t. 

........ ~_,..,..,,.,__,, .. _ .. 
Ao5crnbly Bill 225 (as amended June 5, 1973) ·:•·. . 

. ... ..• . . . 

,. ~-~;i:ie'ar Assernbly1nan Gontal vcs: •, .• 

·.J{;~-· m•c writ in~ to ·c ✓.prc~!; our concern over ;1:~-~c ·~;C1rti on$ or 
• ,.:·:•:{·.ld:;scmbly 13111. 225 \,'hich would, in part, crcntc an ir.,plicd 

. ...:, t • . : . .. : :• 
: .·.; . . .. , •... ·. . ·.·,.' ::: . 

. . ,. 

~: :_}'.cl~c~ption for' ncH · cnr.. dealer::; to the CartwriGht Act, the ·",. 
·:~ St o. t c ant 1 t 1~ u ~ t. . la,: • . . : ., • \ ~ · 
::~,-..... ; . . . ~•;>::·· 

·J~uscmbiy ti111 225, ~~ich has been reviewed by our lc3al otarr, 
.. :~··hno an nppnrcnt nnticompctitive effect upon the ncH en?" 
:;.market. Spccificnlly, the bill rcquir<:z an nuto:r.obile 

• r: manufacturer to notify each dealer "1:n• ... the same linc-mrd:e in 
·:.\:·o. r,iven metropolitun area or· community o·f' it3 intent to 

•i. cntnbli~h or relocate ati nciditionn.l de~-1lcr3hfp in that nrc~. 
·' ··.·Any single ctcnlcP mny thc:n file a protctt \':ith the ?:cw l•:otor 

.. Vehicle. Doarcl, ...:hi ch dctcrrr,inc::.; ,:hcthcr r;oo·d. ~:"1tise fo1• on 

.. 
·:·· ..... . . . 
.: . 

. ndd1tional dcnlcl'r.h1p exl!5ts. 'fhc Pl0nufucturc:· ·ttriz the burdcr. 
· or proof to e!itnuli::;h r.oocl cnur.c before the I3c::1'cl: In . : .. · .. 

• 

connection ,-;il.h t..hi~, he rnu::;t.entHbli~h that uJ(lttional . •;.• 
competition 1:; rcqui1•cd 111 the rnnrlwt nreu. •:··::.'. 

The bill doc~ not directly p1•ohibit the c:;tr~l>liuh:ncnt or a 
new denlcr0h1p if :;omc 01· nll of l.hc linc-,~a!:e dc-nlcr!l dc·ciJc 
to rc:;t.1•lct COl:'\J)Ct,1\.ion. ·~·he effect \-:111, lwt:i.::\'P-r, be vir­
tual).y the r.arnc, ,HH.1 \till l'c~ult 1n n filtc~t,ion p1·cclttt\t'd t>y 
currrnt :;t~LtULc nnd caGc l,\H • 

Undc.·r prc~en\. lrn:, if the clcnle1•:; ·'0cidcd wno:~r~ thcinr.clvcn \Cl 
nllocntc terr1t.or1e:;, thc:il' ~ct1on ,:oul<l corn:titut.r: a~ .t:.!'.. 

' \ .. 
. . 

'. . . 
t ·• 
•. I ... 
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• 
Joe A. QonGnlvcu 

• 

• 
• 

violation or the Sherman J\nt1t:ru::;t, hct. Wh1tc Mot.or Co. v. 
.\Jnjtr~<l St:1te:;, 37? u.s. ~~3 (19(,3). L11~c\.;1:;c, \,c1:i·1t.oi-1al 
rc~;\,ric\,j Ollo 1tnponcd uy the· man\lfacturcl' on dcale1~r. Ul'C r~!.: !":.£ 
vi o 1 i1 t 1 on:. • lJ n 1 t c- d ~ t.;, t. 0 t; v • l1 !.:_no 1 .:~ ~ c tnd n n t, Co • , · 3 !3 0 U • S • 
365 (196'/). },;uny cn:;ei; hold tfi"~tt, tiec1:,;i(,a1:; unut:1• t.hc Shc:l•mnn 
Act nrc npplicnblc to prolJlcrno aricinr, unclqr the St~tc 
Cn1•twric;ht Act. • 

In pointinr; out ·thc:;c problc1ti!;, we should nlno· inal~c it clcr1r 
• .-that we are not oppoGinc the \'cry de~irnblc poi•tion:; o!' 
·AsGcmbly Bill 225 which provide for cnfcGunrdG to donlcrn, 

and, ultimately, conoumeru, in the 1mplcmcntat1on or vehicle 
wnrr~nt1cs. · 

The anti-competitive aGpccts or Auscmbly Dill 225, howcve~, 
· fo_rcc uo to tnlrn n ponition of opponition. 'l'hc purpose or 
the Cartwri~ht Act to-inourc competitive conditions in the 
public intc1·cct wquld. not be ucrvcd by the bill in ito 
prcccnt form~ • .. 

I Ir wo can be or nny ascictancc to you in thiz m~ttcr I pl~asc 
· · feel free to cnll qn us. . 
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I 11713.2 Addltlonal unlawful acts 

It shnll he 1111lawf11I 111111 n ,·1011111011 of this co1l1• for nny mn1111fnct11rer, 11101111-
tacturcr branch, dbtrll111tor, or dist ril111tor 1,rauch lke11setl 11111kr thi,i cu1.II?: 

(11) To refuse or fall 10 t.lell,·<•r In rca,-:onalJle <111nntltlcs nnll wlthlu n rca~onnule 
time nrtr.r rt.'N.'ipt oC 1111 order from n u,•aler llnvini: u (n11u:hlse for the retuil sale 
o( nnr 1ww ,·chide solll 01· tlislrilmtc,I hy the 111:rnutnc111rl•r or dl,-trlhutor, nuy 11cw 
,·d1ld1• or part:. or acc1•,-;:-;ori<·s to 1ww ,·ehich~,; 11!1 urc co,·en•d hy such franchise, 
IC such ,·claiclc, pnrts or acc,~s,-;ories ore pul,llcly 11dn!rti:<cll ns l1d11::: available for 
clclircry or 1wt11111ly lidui: 1l1•l111•rcd. 'fhi.~ s11l11ll\'lslo11 Is aot \"iolutod. ho-,1·eH-r, If 
such failure Is cau:-:t•d hy nets or c1111sr.~ heyon<l the control or the 111n1111facl11tcr, 
111nn11"r:u.:turl!r lir:111ch, «lis1rihutor, or dl,;trlhutor hrnnch. 
lliA To 11n•n•11t or require or lllll'lllllt to p1-c,·c11t or re,111lre, hr conlrncl or othcr-

111's'c' 1111y d1a11:;e In the capital str11ct11n• 11r 11 «11•alt•r:-.hlp or the 111ea11:-1 hr or thro11:.:h 
whleh 1111.' 1lc-ulcr fl11a11ccs the 011ernt1011 of the 1le11Jerslii11, pro\"lilcll that tlui dc11le1; 
nt nil l11ul'i, 111rrts 1111r n•a,-:011:1hll' capil,al :<t11111lanls n~rced to by the llealer nml 
Ilic 111:11111fac111n•r or llislrilt11t11r, ~!l,;o pro\·id1•1l tl1nt 110 ehan;.:•• In c:i11it:1l !'lruc· 
lure ~h:,11 c:111,-;e II da:111::-1· 111 1111! priuc:ip:11 1111111a;.:1•11u~11l nr h:l\·e the t•ffcct of II sale 
or the frar11.:hbe witlio11t· lite co11,-;e11t 11( the 111:11111faet11rer ur <li~trilmtor. 

(!syTo pre,·c11t or rc·,111in', or nt11•111pt lo pren:11t or re, 11ire II cll'all' o han ~c 
tt,,. ex1•c111h·c 111:111:1~l'll1!' ,t of 11 1foak•rship ot anr t au11 the 111·i11cl11al dcnlerslti11 

pc-rator or opl'l"aturs If tl1e ra11c 11~e \\":!'-' i:rauk!ll lhe llenler In rcllnucc upon the 
1er,;n11nl, 11alifir:1lio11s of iuch l'l'SOII or 1er,-:ons. 

(u) To prcrcnl or rc·1111irt•, or 11111•:upt lo prenmt or rc1111lre, hy contract or olhcr­
wisL', nny «ll'ulc•r, or n11y officer, partnca·, or slockhol<ler or nny c.lcalcrshlp, the sale 
or trn11~fl'r of any part or Ilic lutcrc,;;t of nny of !.lll'111 io nnr othl'I' person or pcr­
i;o11s. ~o dealer, 0Cflc1.•1-, pa rt 111·r, or stod,hohler '!'hall, howe,·er, ha\"c I he right to 
Sl'II, trnusft·r, or :1:-sig11 the frnnehlse, or uny rii;ht thert•11111lcr, will11,11t lhu co11sc:11t 
of till' 111a1111fm·11ir1•r or 1.listrill111or cxcl"pt that such co11s1·11t shall 11ot he 1111rca;-;u11-
11lil r withl11·l1I. 
@ 'J'o pn·1T11t, or 11ll1•11111l lo 11n•1·e11t n ,lcah•r from rccc-hl11r: f:1lr 01111 rcnsouahlc 

co11qw11"aliu11 Cor 1111• ,·a 111• o the frn11diiset1 hu:-.i1u•s~. 'l'herc i;hall he IHI lr:111sfl'r 
or 11ssig11u11·11I o{ the 1lt•all'r's franc 11sP\,·ifl1011t lhe co11:<l'11t of the 111n1111facl11rcr 
or dlstril,ulor, whkh co11"t't1t shall 11ot he 1111n~a,-:01111hly wlthhl'l1l. 

(f) To ohtain 11io111•y, i:rnuls. ,-:1•n·ir1•, or n11y oth1•1· h1•11cfll fn1111 1111y other 11cr:-011 
,vlth \\"l111111 1111' 1lo·al1•r 1J111•s l111,-.l1w:-;,-:, 1111 11cro1111t or, or 111 n•lallou to, tlw tra11s• 
url 1011 hi'! w1•1·11 1111• 1h-:d1·r 111111 s11d1 01 ll1·r )11·rso11, other I h:111 for co1111w11,-:al l"P fqr 
1;i•n·lcps n•111la·rl'1l, 11111!•,-:s sul'h lwndit Is prn111ptly ucc111111lcd for, 111111 trnma11ill1·d 
Co. Ilic dl'nlPr. 

~To rc-1111lrC' a d1•ah•r Co C[O--'(H'cfL:,;cJ_,· ;1~!<1•11t to II rdcus(', 11ssli-;11111C'11t, 110,·nllou, 
""" n•r, or cstoppd whil"h n-1111"1 n•li1·1·e 1111y p1'1'--'llll Crnm llalillity to ht• lrnpo,;«·tl l,y 
this _nrtldc- or 111 rt·quln• anr <·oulron•rsr lll'll\"1•1•11 a 11l'alrr 111111 a m:11111factun.•r, 
«llst111,111or. or n·111·,•:--e1tlath·c, 111 h,• rrf,·rrell 111 au~· J•ersuu other 1ha11 the bunrd, 
It 1rnc!1 rl'frrrnl wo11l1I he hi111li11::: 011 llw 1lr:1h•r. 'J'lais suh1ll\"lslo11 :<hall uot how-
c,·cr, prohlhlt nrhit nil 1011 lid on• au l111l1•111·1l(lr11t nrl1lt rat or. • 

-:x 

~--, 

/ttti) 'ro l1tnl'IISl' 11rk,•~ o( 11111111r n•hlcll'S whkh lht· ,h·alt•r hull onlerl•1I Cur I?' 
r~I c-1111s11111c-rs 11rlor to the dc•,iler's n•cl'ipt of the writtt•n oHicial prkc luc 
11otlficatlu11. .\ :-:11,,,. l·ontrnct i-:li-:111·11 lir a prln11e rl'l:all co11,;;11111c-r :-tall c-<111,: 
c•,·ltlcncl' " •h s 1d1 orck II llw 1•,·e1,t o 111:11111 :1d11n·r priee re,l11ctio11: 
llllllllllt or anr :-all'h n'1l11ctl1111 n·1·l'hcil l,y II lll'a:1•r :-hall ,,., p:1:-.H•tl UII t,, lhc 111 

1-etail co11s111111•r hr 1l,e 1it•11l1•r if the n·l11il prkc was lll':~ulbrr,I 1>11 the h:asls t 

11r,•,·lo11s ·hi;:hcr l'l'IL"~ 10 the th•alcr. l'rice rl·«luctiou,; sh:111 apply lo ·all n-: 
In the dealer's l11n·111on· which were sub ·cet to 1111• 1ric • rc1l11ct i,111. 'rkc 11 
l'll<'l'S nppllca 1 ,i to Ill'\\" 111011<'1 or z-;e.-i1•s 11101or n•l,iclt·s nt the time of lhc ll!lr 
lion or new modds or :-:crks i;h:1ll 1101 l•c con!'l,lcrt'tl a pricL• h1crca,-c or pri, 
l'l'C:ISl'. l'rlcc ch1111~t·:-1 caused 1,y either ti) lhc addith,11 to a motor ,·chide 1 
11alrc-rl or 01>1io1111l 1•1111lp1t1l'11I 1111Pmant to i;tale or Cc,kral law, or (:.!l re,·,alnati 
thl! l'nill'!I States 1lullar 111 llw cn~c or Corcl;;u-m:akc n•hiclcs, sl1a1J not be sa 
to the l'.ro1·lslo11s oC this suutlh·lslon. 

(I) 'l'o fall to 11:11· to n 1l1·:1lcr, within n rc11~011:ahle thm• followl11g rl-ccipt 
n1lld d:1i10 by II denier thereof, nny p:1)·111c11t ngr,·c,l to IJc 111:hle liy lhl! r 
fact11rer or dl~tl"il>utor to tlw dealer hf n·aso11 or the fact 1h11t n 11ew -rt'hiclt' 
prit•r yl'ar mode-I is Ju si:ch ,h·nl<'r's i11n:11loQ· at the time o( l111,:ulli1ctii111 ol 
·1110Jt?l n•lilch•s. .\ 1,1:11111foc111rt•r or 1lbtrilrnlur ::;hall 11,,t a11tJ,orL·.l· ur n1al11 
i1t?w 11101k_l _or .serle:1 pus~eu::er ,·1.'hlcle or i;tatio11 ,,·:ii,;011 to lie 1klll·c1t·il Ly 1..1, 
titreiii_ii more tlia11 :!0 days 11rlor to 1111' clii;lbilily date of ~~cb uiodcl chnn;;e 1 
n~;:_;-j111y1111?11t tor prior year model ,·chicles. ::---

(J) To ill.'uf l11l! whlow or heirs dcsli;natcll br n deceased owner of n ucnlc 
the opportunity to partlcipnlc In tht? ow1wrshl1• o( sucll <.lc-:iler.;hlp or sue< 
<lenlcrshlp uutlcr n n,ll<l frnnchlsc tor n rt?us111111blc thnl! after the dcutb oC 
owner. 

(I.) To oCCer nny rcruu,I!! or other types or l11cl11cc-111e11lll to ,rnr pcrso.i !0 
purclinse or new motor -rchlclt•!I oC 11 certain llne:!!!.!11~ lo he sohl to the state o 
political sub,ll\"1:-.lon thcrl.'of without makiia!;7he rnme offer to nil other Ji 
In the :-:nmc llnc-111akc within the rclcrnnt market nrca. 

(l) 'l"o moiJICy, rcplncc, t•uter Into, rcloculc, terml11:11c or refuse to renew :1 

chlsc In ,·lolatlo11 of Article 4 (co111111cnci11i; with Seellua 30G0) or Chn11tcr G ol 
slon 2. 

(111) 'l'o employ :, Jll'rsou us n represcntnth·e who has not been Jlcenscd pur 
to Article 3 (co111111c1:cing with Section l l!JOO) ot Chapter -t or Di\·lslou 5. 

(11) To ucnr nn.>· dcukr the rli;ht oC free nssoclntlon with 11ny olhcr «: 
for lilt)' lawful 11urpose. 

(u) To compctl! with :1 denier In the snme llue rnal;c opcrntln:; 1111dcr nn £ 

111c11t or fru11chl:;e from n 111a1111fnct11rcr or dlslrih11tor In the rclcnrnt market 
A mauufnctun'r or dlstrllmtor i;hnll nut, lauwc\"l'r, he llcc111etl to lie compclioi; 
opcrntl111! n dralt•rshl11 eilht•r te111pornrlly for n rc:a:-;onalilu perio,J, or 111 a 
fide rctnll opcrnllou which Is Cur s::ile to nny quuliCicd h11lcpc11dc11t J>l'rsou 
tnlr anti rcasonalile price. or In a ho11a fi«lt? rclation.-;hltl In which nn l111.k11c 
(lemon hm:;· 111111h• 11 ~l;.:11lflca11t l11n:st111<'11t s11l1jcct lo Jos:,: lu the 1k11lcr:;l1lp nu, 
rc-aso1111lily e:o.Jll.'l'l to uc,1111 re (11II O\\"lll'l"l<hl11 l•f such llcalership 011 r('n:,:011:ililu 
lltlll co1111itlo11s. · A dlstrihntor shall not lie d1·r1111.•<l to I.Jc co111peti11;: wlH'll 11 \\ 
owucll sub,iillary corpor:11l1111 or tmch dislri1J11tor sell.-; motor ,·chicles nt rct.1 
for nt lcnst thrcfl y<'nrs 1,rlor to January 1, l!l73, such subsi1ll11ry coq1uratlu: 
1,ccn n wlaoll)' owned suuslulnry ot such distributor nntl c111;:1bcll In U,c sale , 
hides ut rctnll. 

((l) To unfnlrlr dlscrlmlnntc 11111011::; lt11 frnnchlsces with rc:,:pccl lo wnrr:rnty 
lmrscmcut or 11utl1orlly gruutcll Its frunchlsecs lo make warn111ty ndjustmcuts 
retail customers. 
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AMEND PAGE 2, SECTION 4, § 2, conrrencing line 33, 'ID READ AS 

FOLIJJWS: 

The seller shall maintain unirrpaired and shall deposit in the 

trust fund, within 15 days following the end of the m:mth in 

which payrrent was received, all installments received on pre­

paid contracts minus the earned sales carmission, which shall 

not be greater than 25 percent of each payment received. The 

seller is required to return only the rronies held in trust if 

the buyer requests the purchase price under the contract to 

be returned as provided in this chapter. 

Page 2, camrencing on line 15, delete the proposed new language. 

Page 3, Section 5, corrmencing on line 9, delete proposed new 
I 

language. 

-
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Nevada utilities are in a rather unique position since one of our major 

industries is tourism. 

Sierra's customer turnover rate is in excess of 100% per year--well over 

the national average. We are able to maintain our uncollectible percentage 

within the national average of 3/10 of 1% only with the use of efficient collec­

tion procedures and effective deposit procedures. 

Naturally, all costs of uncollectibles are borne by Nevada ratepayers, 

and in our Company this currently amounts to just over $400,000. per year. 

We feel that generally this proposed Bill No. 678 would effect increased 

costs to our consumers, and we would like to just briefly go through the bill 

itself. 

1. (a) 

1. A public utility which furnishes electricity or gas to 
residential customers shall not: 

(a) Require any applicant for such services to make a cash 
deposit as security of future services unless the applicant's 
credit history indicates that he has been continually late or 
deficient in making payments for public utility services. 

We follow this procedure today for customers who have had ~rior service 

with our Company. Those coming from the service area of another utility would 

require us contacting that utility for customer information. This would create 

additional costs for both utilities affected. Also, the time delay in getting 

the information could benefit any customer not intending to pay. 

(b) Give any discount for early payment or impose any penalty 
for late payment of any bill for such services. 

l.(b) We have no problem with this. 

2. Before such a public utility discontinues service to a 
residential customer without the customer's request or consent, 
the utility shall give the customer a reasonable notice of the 
utility's intent to discontinue the service. The notice shall 
include the reason for the discontinuance and the date on which 
it will occur. A disconnection may be carried out only between 
the hours of 8 a.m. and 4 p.m. The disconnection shall not be 
made unless an employee of the public utility will be available 
to reconnect the service on the following day. 
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2. As a general operating procedure, we follow this guideline today; we do 

have 24-hour coverage. However, in serious cases of detection of current 

diversion (theft) or damage to our metering equipment, we feel we need the 

right to discontinue service without notice. 

3. When any employee of the public utility is dispatched to 
disconnect service of a residential customer the employee shall 
have a copy of the customer's bill, and if the customer presents 
satisfactory evidence of payment or pays the bill in full, the -service shall not be disconnected. A personal check shall be 
accepted unless the customer has paid the utility with a bad 
check within the past 3 years. 

3. Again, as a general operating procedure, we basically follow this guideline 

today. Our employee has a disconnect order which contains the total amount owing 

and the customer's past 12 month payment history. However, this proposed bill IS 

more restrictive to the consumer than is our policy. We do not require full 

payment to be made--we require partial payment or a reas~nable payment date. 

This information is returned to our Credit Department and the customer is advised 

to contact our Credit Department to work out a plan to clear up the debt. 

4. If a residential customer presents to the public utility 
a physician's certificate or a certificate of a public health 
officer, stating that a discontinuance of service will adversely 
affect the health of the customer or a member of his household, 
the utility shall postpone the disconnection for the period 
requested in the certificate up to 21 days. The postponement 
may be extended by renewal of the certificate by the physician 
or public health officer. 

4. We feel that administratively our Company would have to verify the doctors' 

signatures. We do not presently disconnect service if it would adversely affect 

the health of a customer or a member of his family. We would question: (1) 

How many 21 day extensions should be allowed?; and (2) Who would qualify as a 

member of the household? 
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TALLY: 

. MOTION 

Yes 

X 
X 

X 

X 

X 

X --
X --X 

X 

AMEND 

No Yes No 

AMEND 

Yes 

Original Motion: Passed x 

Amended & Passed 
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