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WOMEN AND PROTECTIVE LABOR LAWS

Background

In the late 1960's and the 1970's a controversy has arisen over
laws which were originally designed to protect women in the
labkor force from exploitation by emplovers. Laws establishing
minimum wages, maximum hours and special working conditions for
women were passad in the spirit of the progressive movement in
the early part of the twentieth century in reaction to turn of
the century factories and shops where women were subjected to
low wages, long hours and hazardeus working conditions., In
1808, the U.S5. Supreme Court upheld a state law limiting women's
working hours to 10 per day. Hailed as a landwark case for the
use of sociolcgical data (known as the Brandels Brief), Muller
v _Oregon opened the door for additional state legislation to
protect the working woman. Almost 70 vears later, the same
kinds of laws once upheld as progressive are now being attacked
as discriminatory.

Arguments--Pro and Con

Those pecple who favor repealing laws which establish certain
conditions of work for women argue that employers may use
requirenents such as overtime pay laws as an excuse not to hire
women. It is claimed that these laws regquire employers to make
stereotyped judgnments about women as a class instead of appraising
each female employee on her own merits. TFreguently, jobs which
call for weightlifting or call-ups during the night are denied

to all women, regardless of individual abilities and preferences.
Finally, those persons opposed to “protective" labor laws for
woman point out that anytime employment of women is made more
burdensome to employers, female job opportunities will be limited.

Women who wish to retain protective labor laws argue that the
women who need them meost cannot fight for better conditions for
themselves since they are not represented by labor unions. They
state that most women want to work short hours on schedules
because these conditions alsc meet their needs as wives and
mothers. In their view, eliminating laws regulating working



hours and other conditions for women would force women to work
overtime and consequently endanger their health and disrupt the
family relationship.

Federal Civil Rights and State Protective Labor Laws

Title VII of the Civil Rights Act of 1964 as amended in 1969 and
1972 prohibits discrimination in employment on the grounds of
race, color, religion, national origin and sgex. The Title VII
provision makes unlawful such things as firing or refusing to

hire on the basis of sex, discrimination by labor unions on the
basis of sex, refusal by emplovment agencies to refer for employ-~
ment on the basis of sex, publishing advertisements which indicate
a preference for employment on the basis of sex, or discriminating
in training or apprenticeship programs on the hasis of sex. An
exception is made for occupaticns where sex is a bona fide occu-
pational gualification, such as actor or actress. The law covers
private employers with 15 or more emrlovees, as well as state

and local governments. Excluded from this civil rights act are
the federal government {whose emplovees are protected against
sexual discriminatien by an executive order), U.S. government-
owned corpoerations, certain District of Columbia employees, Indian
tribes and bona fide private membership clubs.

Obviously, there is a basic conflict hetween Title VII of the
Civil Rights Act of 1964 and state protective labor legislation
for women. In 1969 the Bgual Emplovment Opportunity Commission,
which administers Title VII, revised its guidelines pursuant to
the law stating that: "The Commission has found that such laws
and regulations do not take into account the capacities, pref-
erences, and akilities of individual females and tend to dis-
criminate rather than protect.” The commission declared that
since state protective labeor laws conflict with Title VII, they
cannot be used as a defense for refusing full employment rights
to women.

Thus the way has been paved for overturning or modifying state
protective labor laws primarily on the grounds of conflicit with
the federal civil rights law. 1In fact, federal courts or state
supreme courts in eight states have ruled that their state laws
conflict with Title VII. Twenty-two states have issued adminis-
trative rulings or attorney general opinions that state hours laws
for women do not apply to employers covered under Title VIT.
Encouraged in some instances by court action, state legislatures
in 15 states (including Arizona, Colorado, Montana and Oreaon)
repealed their maximum hours law for women. Texas and Utah modi-
fied their laws by making extended overtime hours for women



voluntary. North Carolina made the state's limit on working
hours eqgually applicable to men and women not covered under the
Failr Labor Standards Act. California and Washington empowered
their industrial welfare commissions to set hours and working
conditions for all employees, not just women and minors.

Nevada Protectiwve Labor Law

The Women's Bureau of the U.S. Department of Labor cites Nevada
as the only state which continues to enforce the law setting
maxinum hours of work for women and overtime payment after an
8-hour day or a 48-hour week. Four other states (Illincis,
Kentucky, Michigan and Ohio} continue to enforce state laws pro-
viding for maximum hours for women in those cases where Title VII
does not apoly (employers with 14 or fewer workers).

Chapter 609 of the Nevada Revised Statutes deals with working
conditions for women and minors and in most instances is typical
of protective labor law. It does not apply to state or local
government workersg, agricultural or domestic workers. The inten-
tion of the law is set forth in NRS 60%2.030, szection 1, which
states that ". . . it is the sense of the legislature that the
health and welfare of female personsg reguired to earn their liv-
ings by their own endeavors reguire certain safeguards as to hours
of service and compensation therefor.” NRS sections 605.010 to
602.180 protect women in the labor force in the following ways:
limiting female workers to an E8-hour day and a 6-day week, and

in certain temporary instances where overtime is permitted
requiring time and a half overtime pay:; regquiring a meal period
and two 10 minute rest periods during the day; reguiring employers
to provide suitable seats for female employees; reguiring an
enployer to furnish all special uniforms; and reguiring an abstract
of the minimum wage/maximum hour law to be posted wherever femalesg
are employed. It should be noted that some items of chapter 609
such as minimum wage levels are the same as provisions for men

set out in NRS Chapter 608:* most provisions, however, do not
afford the same protections for men as for women.

At the end of 1973, the United States Government filed a com-
plaint against the State of Nevada (U.S. v Nevada) alleging that
certain Nevada statutes reguire employers doing business in the
state to establish and observe conditions of employment for
females which are not required for males and impose an obiigation
on employers. The U.S. claims that these reguirements of law

*Further note that wage discrimination on the basis of sex is
prohibited by NRS 609.280.



are in direct conflict with Title VII of the Civil Rights Act

of 1964 and, therefore, should be declared legally unenforceable.
Filing statements in Nevada's defense, a state deputy attorney
general pointed out that both the attorney general's office and
the state department of labor enforce certain provisions of the
law in question equally, regardless of the actual text of the
law. He further stated that legislation would be submitted at
the next session of the legislature which would remove those
sections of NRS Chapter 609 which refer solely to females and to
incorporate into chapter 608 certain sections of chapter 609 in
order to extend benefits equally to men and women. In 1974, the
federal district judge in Reno ruled that he would withhold judg-
ment in the case until March, 1975. Presumably, his decision
will depend on what legislative action is taken by that time.

Some Alternatives to Protective Labor Laws for Women

In response to the belief that concerns still exist about ques-
tiong of fatigue, health, family responsibilities and personal
needs for both working men and women, the Women's Bureau of the
U.S. Department of Labor offers the following suggestions:

1) Require premium pay for overtime for women and men
as one way of deterring excessive hours of work (19 states
have laws to this effect).

2) Set hours limits for men and women (North Carolina
does by law and California and Washington empower their
industrial welfare commissions to do so0).
3) Make overtime voluntary.

SUGGESTED READING

(Available in Research Library)

Women's Bureau of the U.S. Department of Labor. A Working
Woman's Guide to Her Job Rights, Washington, 1974.

Women's Bureau of the U.S. Department of Labor. Laws on Sex
Discrimination in Employment, Washington, D.C., 1973.

Women's Bureau of the U.S. Department of Labor. "State Hours
Laws for Women: Changes in Status Since the Civil Rights Act
of 1964," Washington, D.C., 1974.

See attached Equal Employment Opportunity Commission's Guide-
lines on Discrimination Because of Sex.
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Title 28—1ABOR

Chopter XiV—Equal Employment
Opporunity Commission

PART 1604—GUIDELINES ON
DISCRIMINATION BECAUSE OF SEX

By virtue of the authority vested in it
by section 713(b) of title VII of the

Civil Rights Act of 1564, 42 US.C., sec-

tion 2000e-12, 78 Stat. 285, the Egual

Employment Opportunity Commission

hereby revises Title 29, Chapter XTIV,

Part 1804 of the Code of Federal

Regulations. s

These Guidelines on Discrimination

Because of Sex supersede and enlarge

upon the Guidelines on Discrimination

Because of Sex, issued by the Equzl Em-

ployment Opportunity Commission on

December 2, 1685, and all amendments

thereto. Because the material herein is

interpretive in nature, the provisions of

the Adminisztrative Procedure Aci (5

U.S.C. 553) requiring notice of proposed

rule making, opportunity for public par-

ticipation, and delay inm elfective date

are inapplicable. The Guidelines shall be

applicable to charges and cases pres-

ently pending or hercafter filed with the

Comumission.

Bee.

16041 (General principles.

1604 2 Sex a3 a bona Bde occupational
gusalification,

1604.3  Separate Hnpes of pro?rex‘;ion and
senlority systems,

1602 4 Biscrimination sgaiost  marrfed
wrOInRen.

16045 Job opportunitiies advertising.

16646 Employment agencies.

1604.7 Pre-employment faguiries 85 1o sex.

16048 Relationship of Title VII to the
Equal Pay Act.

1504 9 Fringe benefits,

1604.:10 Employment pellicles relating to
pregnanecy and childblrth.

AvTioriTy: The provislons of thls Part
1604 lssued under sec. 713(b}, 78 Stat. 265,
42 UL.C, sec, 2000e-12,

§ ié&i.l Genersl prineiples,

{a} References to “employer” or “em-
ployers™ in this Port 1604 state principles
that are applicable not only to empioyers
bul nlsce to labor crganizations and to
employment agencics insofar as their ac-
tion or inaction may adversely afect em-
ployment opportunities.

{b} To the extent that the views ex-.
presded in prior Commission prongunce-
ments are inconsistent with the views
expressed herein, such prior views are
hereby overruled.

{¢) The Commission will cortinue to
consider particular problems relating to
sex diserimination on a case-by-case
basis.

§ 16042 Sex as a bona fide oecupntions!

quulification.

(ay The Commission believes that the
bona fide occupational gualification ex-
ception as to sex showld be interpreted
narrowly, Labels—"Men's jobs” and
“Women's Jobs”—--tend to deny employ-
ment opportunities unnecessarily to one
sex or the other,

(1) The Commission will find thal the
following situations do not warrant the
application of the bona fide cocupational
quallfication exception:

(1} The refusal to hire & woman be.
cause of her sex based on assumptions
of the comparative employment charse-
teristics of women in general. For exam-
ple, the asswmption that the turnover
rate among women is hizher than among
Imer.

(i1} The refusal to hire an individuoal
based on stereiyped characterizations of
the sexes. Such stereloypes inciude, {or
example, that men are less eapable of as-
sembling  intricate  equipment; that
women are less capable of aggressive
salesmanship. The principle of nondis-
crimination reguires that individuals be
considered on the basis of individuyal
capacities and not on the basis of any
characteristics generally attributed to
the group,

(ii]) ‘The refusal to hire an individual
because of the preferences of coworkers,
the employer, clienis or cusiocmers excepd,
as govered specifically in subparagraph
(2) of this paragraph.

(2) Where it is necessary for the pur-
pose of authenticity or genuwineness, the
Commission will consider sex o be a
bona fide occupational qualification, e.g.,
an actor or aciress,

(h) Effect of sex-oriented State em-
ployment legislation.

(1} Many States have enacled laws
or promulgated sdministrative reguia-
tions wiih respect to the employment of
Izmaies. Among these lzws are those
whiich prohlblt or limit the employment
of females, e.g., the employment of fe-
meles in certain occupations, In jobs re-
quiring the lifting or carrying ol weights
exceeding certain preseribed Hmits, dor-
ing certain hours of the night, for more
than a specified number of hours per day
or per week, and for certain periods of
time before and after childbirth. The
Commission has found that sach laws
and regulations do not take into sccount
the capacities, preferences, and abilities
of individual females and, therelore, dis-
criminate on the basis of sex. The Com-
mission has conciuded that such laws
and regulations gonfliet with and are
superseded by title VII of the Civil Rights
Act of 1984, Accordingly, such iaws will
not be considered a defense Lo an other-
wise established uniawful employment
practice or 85 a basis for the application
of the bona fide occupamonal qualifica-~
tion exception.

(2 The Commission has cmzcmded
that State laws and regulations which
discrimninats on the basis of sex with
regard to the employment of minors are
in conflict with and are superseded by
title VI to the extent that such laws
are more restrictive for one sex. Accord-
ingly, restrictions on thye empioyment of
minors of one sex over and sbove those
imposed on minors of the other sex will
not be considered & defense to an other-
wise established uniawful employvment
practice or 85 a basis for the application
af the bona fide occcupitional qualifica-
tion exception,
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(3) A number of States require that
minimum wage and premium pay for
overtime be provided for femnale em-
ployees. An employer will be deemned to
have engaged in an unlawfyl employ-
ment praclice if:

(i3 It refuses to hire or ntherwise ad-
versely affects thie employment CORor-
tunities  of  female applicants or
empleyees in order to avoid the payment
of minimim weages or overtime pay re~
quired by State law; or

(i) It does nob provide the same ben-
efits for male employees.

(43 As to other kinds of sex-ariented
State employmeént laws, such as those
requiring special rest and meal perinds
or physical facilities for women, provi-
sion of these benefils to one sex ouly
wiil be a viclation of title VII. An em-
ployer will be deemed to have engaged in
an unlawial employmen! practice if:

1) It refuses to hire or otherwise ad-
versely aflects the eﬁ}giow*ent ORPor-
tunities of female applicants or employ-
ecs in order to avoid the provision of such
benefits; or

(ii} It dees notb provide the same ben-
efits for male employees. If the emplover
can prove that business necessity wre-
cludes providing these benefiis to both
men and women, then the Siate law is in
cenfiict with and superzeded by tile VII
as to this employer, in thi¥situation, the
empioyer shaii not vrovide such bf:nc.}b
to members of either sex.

{5 Some States require that separate
resirooms be provided f{or emplovecs of
eachi seX. An empioyer wil be deemed
te haeve engaged in an unlawad employ«
ment praciice if i refuses to hire or
otharwise adversely affects the employ-
ment opportunities of epplicants or em-
ployess in order to aveid the provision of
sucih restrooms for persons of that sex.

§ 1604.3  Separate lines of progressinn
znd seniority systems,

() It is an unlawful employment
practice to classify & job as “male” or
“female” or to mainlain separate lines
of progression or separate seniority lists
based on sex where this would adversely
affect any employes unless sex s a bona
fide occupational gualification for that
job. Accordingly, employinent practices
are unlawful which arbitrarily classify
jobs so that:

(1} A female is pwhibitec[ from ap-
plyring for & job labeled "male,” or for g
job in-a “male” line of progremmn and

“-vice versa.

{2y A male scheduled f[or layoff is
prohibited from displacing.a less senior
female on a "lemale” seniority list; and
vice wversa.

(b3 A Senderily system or line of pro-
gressinn which  distinguishes  between
“light™ and "heavy' lobs constitutes an
unlawiul employment practice if it op-
erates as a disguised form of rlussifica-
tion by sex, or crestes unreasonable ob-
stactes o the advancement by members
of either sex into jobs which members
of that sex would reasonably be ex-
pected to perform,

ey



§ 16084  Discrimination agsinat wrried
WONCn.

(g) The Commission has determined
that an emplovers rule which forbids
or restricls the emplovinent of married
women and which is not applicable to
married men is s discrimination based
on sex prohibited by title VII of the
Civil Rights Act. It dees not seem to us
relevant that the rule is not directed
apainst all females, but only sngainst
married females, for so long as sex is &
taclor in the application of the rule, such
application involves a discrimination
based on seX.

(b) It may be that under certasin cir-
cumsiznces, such a rule couid be Justi.
fied within the meaning of section 703
ter(l}y of title VII We express no
opinion on lhus guestion at ihis thine
excepd to point out that sex as a bons
fide orcupalional gualification must be
justified in terms of the peculiar re-
quirements of the particular job and not
on the basis of a general pringiple such
rs the desirability of spreading work,
§ 16015  Job opportunities advertising.

It is & vicolation ol title VII for & help-
wanled advertisement 1o indicate a pref-
erence, limitation, specification, or dis-
crimination based on sex unless sex is
a bona fide pccupanional guaiifcaven for
the particular job involved. The place-

ent of an advertisement in columnnsg
classified by publishers on the basis of
rex, such &8s columns headsd "haje’” or
“Femalie,” will be considered an expres-
sion ol & preference, itation, rpeciii~
calion, or diserinuination based on sex,

1

§ 1604.6 E)Inp[uj nent apencies.

(a) Section 703th) of the Civil Rishts
Act specifically stales t it shall be
unlawiul {for en empls :nt agency Lo

iscriminate gg individual be-
cause of sex. The Coir on has deter-
mined that private empioyimnment agencies
which geal exclusively with cne 20X are
engreged in en unlawiul employment
practice, except to the extent taat such
agencios limit their services to furnishe
ing employees for particuiar jobs for
which sex is a bons fide cccupational
qualificalion,

“(by An employment zeengy that re-
ceives 8 job order contalning an vnlawiul
sex speciication will share responsibiiity
with the employer placing the job order
if the szency fills the order knowing that
the sex speaification is not based upon
a bonn fide occupationnl qualification,
However, an exployment agency will not
be deemed 1o be in violation of the law,
rezardless of the determination as to the
employer, if the sgency does nolt have
reascn o believe ihal the employer's
claim of bona fide oocupations qualifica-
tion is without substance and the Rgency
makes snd maintains a writien record
available Lo the Commission of each such
Job order. Such record shall include the
name of the employer, the description
of the job and the basms lor the ein-
plover's claim of bona fide occupational
qualification,

(¢} It is the respunsibility of employ-
ment npencies o keepnformed of opin-
lons and decisions of the Cominission on
sex discrimination.

§ 1047 Pre-employment inquiries as to
X

A pre-employment inguiry may as

“Male ... , Female . .._._ v

or “hr. Mrs. Miss,” provided that the
inguiry is made in good Iaith for a
nondiseriminatory purpose. Any  pre-
employment inquiry in connecticn with
prospeciive emplopment which expresses
direelly or indirectly sny lmitation,
specification, or diserimination as to sex
shall Le unlawiul evnless based upon a
bona flide cccupational gualification,

£1604.8 Relativaship of Title Y1l 1o the
Eqgual Pay Act

(a) The employee coverage of the pro-
hibitions against discrimination based on
sex contained in title VII is cooxiensive
with that of the other prohibit
tained in litle VII and is not Hmited by
section %03(h) to those employess cov-
ered by the Fair Labor Standards Act.

by By viriue of section 703, a de-
fense based on the Equal Pay Act may
be raised in & proceeding under title VII

(c} Where such a defense js raised the
Commission will o oanbpropriaie con-
sideration to the interpretations of ihe
sdministratoer, Wape and Hour Divi-
sion, Department of Labor, but will not
be bound thereby.

£ 1604.9 TFringe henefits.

(a) *Fringe benefits,” as used here~
in, includes medical, bospital, sccident,
life insurance snd retirement benefits!
profit-sharing end bonus plans; leave;
and other ferms. conditions, and privi-
leges of employment.

b} It shail be sn uniawful employ-
ment practice for an empiover to dis-
criminste between men and women with
regard to fringe benefis.

(¢) Where an employer conditions
henefits available to empievees and their
spouses and families on whether the
employee is the “head of the hovgsehoid”
or “principal wage earner” in the family
unit, the benefits tend fo be available
only Lo male employvees and their fami-
lies. Due fo the fact thai such condi-
tioning  diseriminateorily  saifects  the
rights of women emplovees, end that
“head of household” or “principnl wage
earner” staius bears no reiationship to
iob performance, benefits which are sa
conditioned will be feund 4 prims facie
violation of the prohibitions against sex
discrimination contained in the Act.

{dy It shall be an unlawful employ-
ment practice for an employer Lo make
availabie benefits for the wives ang fami-
lizs of male employeces where the same
bepefits are not made available for iLhe
hushands and families of female employ-
ees; or to make available benefits for the
wives of male employees which are not
made availeble for femsle employees; or
to make aveilable benefits io tie hus-
bands of female empiloyees which are
not mwade available for male employees,
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An example of such an uniawfal employ.
ment practlee 15 8 situation 1n which
wives of male employees receive mater-
nity benefits whiie female employecs re-
cilve no such benefils,

(e) It shall not be A delense under
title VIIT o o charge of sex gdireriming-
lon in benefits that the cost of such
benefits ts greater with respect to one
sex than the other.

(f) It shall be an unlawfyl employ-
ment pracilce for an empnloyer to have
& pension or retirement plan which ese
tablishes different optlonal or compul-
sory retirement ages based on sex, or
which diferentintes in benefits on the
basis of sex. A slatement of the Geoneral
Counsel of Seplember 13, 1968, providing
for & phasing put of differentials with
regard to opticnal relirement age for
certzin incwmbent employees Is hereby
withdrawn.

§ 1604.10  Emplovment policies relating

to pregnancy and childbirth.,

_{ay A wnilien or unwritlen emplov-
ment policy or practice which excludes
from employment applicants or employ-
ees becadse of preFrnancy isin prima {acie
viclation of title VII,

(hi1 Diisabilities raused or contribuied
to by pregnancy, miscarriage, abortion,
childbirth, a&nd recovery therefrom are,
for all job-related purpases, temporsry
disabilities pnd should be treated ss such
under any health or temporary disehility
insurance or sick leave plan availabie in
connection with employment. Written
and unwrilten employment policies end
practices Involving matters such as the
commencement and duration of jeave,
the availability of extensions, the ao-
crual of senjority and other benefits
privileges, reinstatement, and pavm

nder any heallh or temporary ¢is
insurance or sick lssve plan, formal
infoermal, shall be snplied to disability
due to pregnancy or childhirth en the
same terms end conditions as they zre
appiied (o other temporary disabilitics.

(¢} Where the termination of an em-
plovee who is temporarily disahled is
caused by an employment policy under
which inswificlent or no lesve is aval
able, such a terminstion violates the Aet
if i has a disparate impact on emploveess
of one sex and is not justified by business
necessity,

Effcetive date. This revision shall he-
come efective on the cdate of its publi-
caticn in the FEpERAL REGISTER (4-5-72}.

Signed at Washington, D.C., this the
3isi day of March 1872,

rILLian . Brown IO,
Chairman,
{FR D0c.72-5218 Filed 8-331-72,4:30 pm}
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