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DISCRIMINATION LAWS 
WITH EMPHASIS ON 

SEXUAL ORIENTATION 

INTRODUCTION AND OVERVIEW 
OF GENERAL DISCRIMINATION ARGUMENTS 

This background paper provides a general outline on the development and current 
status of discrimination laws, with an emphasis on sexual orientation. The information 
contained in this paper is based on the cited materials which are available in the 
Research Library of the Legislative Counsel Bureau and the Supreme Court Law 
Library. 

Substantive due process and equal protection arguments under the Fifth and 
14th Amendments to the Constitution of the United States are the two methods of 
analyzing a discrimination claim. In general, both methods employ the same standards 
of review, but are applicable in different situations. The substantive due process 
analysis is utilized when a fundamental right (life, liberty, and property) is threatened 
by governmental action that is applicable to everyone. The importance of the right or 
interest determines the level of scrutiny. The equal protection analysis is applicable 
when the government enacts legislation that establishes a benefit or burden for a 
particular class of people. For equal protection considerations, the status of the class 
as a "suspect class," "quasi-suspect class," or "non-suspect class" determines the level 
of scrutiny. 

The United States Supreme Court (Court) has not granted or recognized homosexuals 
as having special status for the purpose of constitutional challenges. The Court has 
not declared sexual orientation as a fundamental or quasi-fundamental right under the 
due process clause of the Constitution, nor has it declared sexual orientation as a 
"suspect" or "quasi-suspect" class under the equal protection clause. Therefore, sexual 
orientation is treated as a non-fundamental right, or a non-suspect class, and is subject 
to low-level scrutiny. 

Following is a general overview of the methods of challenging discrimination structured 
according to the applicable level of scrutiny. Relevant sections from the Rotunda and 
Nowak's 1992 Treatise on Constitutional Law, Substance and Procedure (Treatise) are 
cited. 
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Strict Scrutiny/Compelling Interest Test 

Strict scrutiny is applied when a fundamental right is abridged or a "suspect class" is 
being disadvantaged. The government ends or interests must be compelling and the 
means must be narrowly tailored to achieve those ends. The relationship between the 
means and the ends is strictly scrutinized. Only race, ethnicity, and, in some cases, 
alienage have been recognized by the Court as suspect classes (Treatise, § 18.3, 
p. 16). The Court has distinguished the following as fundamental rights (Treatise, 
§ 15.7, p. 435): 

• 

• 

• 

• 

• 

• 

Freedom of association; 

Voting and participating in the electoral process; 

Interstate travel; 

Fairness in the criminal process; 

Fairness in procedures concerning individual claims against governmental 
deprivations of life, liberty, or property; and 

Privacy, including marital decisions, child bearing, and child rearing. 

Intermediate Scrutiny 

During the 1970s and 1980s, the Court developed an intermediate test which is less 
strict than the compelling interest test, but provides less deference to the legislature 
than the rational relationship test. The government ends must be significant or 
important and the means must be substantially related. This intermediate standard has 
been used by the Court to review cases involving gender and illegitimacy classifications 
(Treatise, § 18.3, p. 17). 

Low-Level Scrutiny/Rational Relationship Test 

The rational relationship test is applied when a non-fundamental right is being abridged 
or a non-suspect class is disadvantaged. Under the rational relationship test, the 
government ends must be legitimate and the means must be rationally related. 
Deference to the legislature is granted and a presumption exists that the legislation is 
constitutional. 
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The following chart provides a summary of the constitutional arguments used to 
challenge discrimination before the courts: 

DUE EQUAL LEVEL 
PROCESS PROTECTION OF GOVERNMENT GOVERNMENT 

SCRUTINY ENDS MEANS 
(Right (Class 

Abridged) Disadvantaged) 

Fundamental Suspect Class 
Right (Race, Ethnicity, 

Strict 
Compelling Narrowly 

(Life, Liberty, Alienage) Tailored 
Property) 

Quasi- Quasi-Suspect Significant Substantially 
Fundamental Class 

Intermediate 
or Related 

Right (Gender, Important 
I i 

Non- Non-Suspect 
Fundamental Class 

Low Level 
Legitimate Rationally 

Right* (Age, Poverty, Related 
Socioeconomic 

Class, 
I 

Source: Compiled from the Treatise and Law Review articles cited in this memorandum. 

The Court has not recognized sexual preferences (homosexuality) as a fundamental or quasi-fundamental right 
~* The Court has not declared sexual preference (homosexuality) to be a "suspect" or "quasi-suspect" class. 

The constitutional tests outlined in the chart are discussed in detail in the following 
sections. 

HOMOSEXUALITY AND THE DISCRIMINATION LAWS 

The following two law review articles discuss the recent developments in the area of 
discrimination: 

• Strasser. "Suspect Classes and Suspect Classifications: On Discriminating, 
Unwittingly or Otherwise," 64 Temple Law Review 937 (1991); and 

• Arriola. "Sexual Identity and the Constitution: Homosexual Persons as a Discrete 
and Insular Minority," 14 Women's Rights Law Reporter 263 (Spring/Fall 1992). 
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Special Status or Recognition Not Granted for Homosexuals 

According to these articles, the Court has not granted special status or recognized 
fundamental rights related to homosexuals. In Bowers v. Hardwick, 478 U.S. 186, 
106 S.Ct. 2841, 92 L.Ed.2d 140 (1986), the Court upheld a Georgia statute that 
criminalized sodomy and refused to recognize sexual activity between unmarried 
persons as a fundamental privacy right. In Bowers, the Court did not address the issue 
of homosexuals as a suspect class. Through case law, the Court has offered the 
following criteria which must be considered in defining a group as a "suspect class" or 
a "quasi-suspect" class (Strasser, page 939): 

• The group must be "discrete and insular"; 

• Individuals of the class must have a "disability" over which they do not have control; 

• The defining characteristic of the class must bear no rational relation to a legitimate 
state purpose; 

• The group must have "experienced a 'history of purposeful unequal treatment' or 
have been subject to unique disabilities on the basis of stereotyped characteristics 
not truly indicative of their abilities"; and 

• Class membership must be stigmatized by society. 

Arriola and Strasser argue that homosexuals meet these criteria. 

Although federal laws (Civil Rights Acts) exist, which prohibit discrimination in areas 
such as employment, housing, and education, these laws do not specify homosexuals 
as a "suspect class" or sexual preference as a fundamental right. 

Legislation in Other States Based on Sexual Preference 

According to an August 1993, National Conference of State Legislatures' Legisbrief 
article, "Gay Rights--Civil Rights or Special Rights," the civil rights laws of eight states 
(California, Connecticut, Hawaii, Massachusetts, Minnesota, New Jersey, Vermont, and 
Wisconsin) and the District of Columbia provide protection against discrimination based 
on sexual orientation. (See Appendix A.) Protected areas include employment, housing, 
public accommodations, access to state services, education, and granting commercial 
credit. The newsbrief contains a chart indicating the protections provided in each state. 
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The following information also may be of specific interest: 

• 

• 

• 

Twenty-three states currently have laws which prohibit sodomy; 

Nevada Revised Statutes 201.190 prohibits anal intercourse, cunnilingus, or fellatio 
in a public place and provides a penalty of 1 to 6 years in prison for a violation of 
this statute; and 

In 1992, Colorado voters passed a constitutional amendment (Amendment No.2) 
which prohibits the state and local governing bodies from enacting laws and 
ordinances protecting individuals based on sexual orientation and from out/awing 
discrimination against homosexuals. The Colorado Supreme Court declared this 
provision unconstitutional in October 1994, stating that: 

The right to participate equally in the political process is clearly affected by 
Amendment 2, * * * [The amendment] singles out one form of discrimination 
and removes its redress from consideration by the normal political process. 
* * * [Amendment 2] alters the political process so that a targeted class is 
prohibited from obtaining legislative, executive and judicial protection or 
redress from discrimination, absent the consent of the majority of the 
electorate. (See "Colorado Measure Overturned," Reno Gazette-Journal, 
October 12, 1994.) 

CONCLUSION 

This information is designed to provide a general overview of the status of sexual 
orientation under the discrimination laws in light of the recent challenges before the 
Court. As noted earlier, based on the Court decisions, sexual orientation is subject to 
lOW-level scrutiny because it is treated as a non-fundamental right, or a non-suspect 
class. To date, the Court has not granted or recognized homosexuals as having 
special status for the purpose of constitutional challenges. Sexual orientation has not 
been declared a fundamental or quasi-fundamental right under the due process clause, 
nor has the Court declared sexual orientation as a "suspect" or "quasi-suspect" class 
under the equal protection clause. 
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GAY RIGHTS--CIVIL RIGHTS OR SPECIAL RIGHTS? 
By Pam Greenberg 

President Clinton's campaign promise to remove the ban on gays in the military brought gay rights to 
national prominence in 1993. However. states have been the real forum for action. 

Laws providing protections for homosexuals passed in several states in recent years. beginning in 
WISCONSIN in 1982, Today only a handful of states have included gays and lesbians as a protected 
class in State civil rights laws. The approval of a COLORADO constitutional amendment in November 
1992 prohibiting special protection for gays and lesbians. and a subsequent boycott of the state by 
numerous groups, also brought national attention to the issue and prompted campaigns for similar 
initiatives in other states. 

State Actions 
Eght states and the DISTRICT OF COLUMBIA. have included sexual orientation as a basis for proteCtion 
in their State civil rights laws. Most of these eight states provide protection from discrimination in 
employment. housing. places of public accommodation or access to government services. Several 
also provide protection against discrimination in education or in granting commercial crediL Some 
states include provisions specifically stating that the law does not prevent religious organizations 
from giving preference to individuals of the same religion or from making selections that promote the 
religious prinCiples of the organization. Some states provide exemptions from housing 
discrimination laws for owners of small rental units or owner-occupied residences. 
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COLORADO votern in November 1992 approved a constitutional amendment prohibiting the state and 
localities from enacting or enforcing laws that provide minority statuS. quotaS. protected status or that 
allow claims of discrimination by gays. lesbians or bisexuals. A Denver district judge granted a 
preliminary injunction against enforcement of the Colorado amendmen~ finding a "reasonable 
probability that opponents could prove it unconstitutional." The Colorado Supreme Court in May 
1993 heard oral argumenlS in an appeal to vacate the preliminary injunction. and is expected to rule 
on Ibe appeal by late sununer 1993. 
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The Colorado amendment has been challenged as violating the First Amendment right of free 
expression and the 14th Amendment right to equal protection of the laws. The case will be heard in 
Denver district court in October 1993. 

Colorado Attorney General Gail Norton, representing the state. argues that the amendment does not 
deprive homosexuals and bisexuals of any fundamental civil right Rather, "it simply aligns the rights 
of the citizens throughout the state with those provided by federal law and generally existing 
throughout the rest of the country:' Gay men and lesbians are entitled to recourse in the courts for 
wrongful discharge or other torts; they have the same protections accorded others with regard to race, 
gender. age, ethnicity, disability, religion. or marital and familial status. Sexual orientation. the brief 
notes. has never been singled out for protection in federal courts, and gays and lesbians. as a group, do 
not warrant protections beyond those that are accorded to all citizens. The brief also states that the 
amendment does not authorize or encourage discrimination based on sexual orientation. 

Several individuals and the cities of Denver. Boulder and Aspen (cities that have ordinances 
protecting the rights of lesbians and gays) argue that under Amendment 2, gays and lesbians will no 
longer have an equal right to participate in the political process. Before the enactment of the 
amendment. all Colorado residents could seek protection from discrimination through legislation or 
administrative action. But. while gay men and lesbians can still cast a vote for a local or state 
legislative candidate. their vote is a mere fonnaJity if the legislative body is prevented from acting on 
the issues important to this group. "Embedding such bias against an identifiable group in the political 
process, therefore, violates the equal protection clause of the Fourteenth Amendment." they argue. 

In addition to general state civil rights laws, many states include protections for gays and lesbians 
under state hate crime laws. As of early 1992,21 states and the District of Columbia had passed laws 
to gather statistics on hate crimes. provide enhanced criminal or civil penalties. or provide injunctive 
relief to gay and lesbian victims of crime. In some states, insurance underwriters are prohibited from 
discriminating on the basis of sexual orientation. 

Twenty-three states have laws prohibiting sodomy, although the laws in at least two of those states, 
MICHJGAN and TEXAS. are being challenged as violating their own constitutions. (A 1986 Supreme 
Court decision, Bowers vs. Hardwick. upheld a GEORGIA sodomy law that had been challenged as 
Violating the U.S. Constitution.) The DISTRICT OF COLUMBIA council voted to repeal their sodomy law 
in April 1993. However. the repeal must also survive congressional review. In early May 1993. the 
HAWAlI Supreme Court became the first state to rule that a law prohibiting marriages between people 
of the same sex may be unconstitutional under the state constitution's guarantee of equal protection. 
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