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Assembly Concurrent Resoiution No. 8-~Assembiymen May,
Craddock, Serpa and Horn

FILE NUMBER....120.

ASSEMBLY CONCURRENT RESOLUTION-—Directing the legislative commis-
sion to study methods of assessing and taxing geothermal resources, products
and byproducts.

WHEREAS, On a national scale, Nevada is estimated to be second only
to California in its potential for development of gecthermal energy; and

WHEREAS, Thirty areas within Nevada have been identified by the
U.S. Geological Survey as Known Geothermal Resource Areas, and
approximately 20 percent of the state is believed to offer the possibility
of geothermal development; and

WHEREAS Geothermal resources may be harnessed for various prac-
tical uses, the most important being the generation of electricity; and

WHEREAS, Geothermal resources on pnvate and federal lands have
already been leased for development, and provision has been made in the
Nevada Revised Statutes for the lease of geothermal resources in state
lands; and

WHEREAS, There is no statutory provision for assessing and taxing
geothermal resources, prcducts and byproducts; now, therefore, be it

Resolved by the Assembly of the State of Nevada, the Senate concur-
ring, That the legislative commission is hereby directed to study alterna-
tive methods of assessing and taxing g veothermal resources, products and
byproducts; and be it further

Resolved, That the legislative commission report the results of the study
and any recommended legislation to the 60th session of the legislature.

19 o8B 77






REPORT OF THE LEGISLATIVE COMMISSION

To the Members of the 60th Session of the Nevada Legislature:

This report is submitted in compliance with Assembly Concurrent
Resolution No. 8 of the 59th session of the Nevada legislature,
which directed the Legislative Commission to study the assess-
ment and taxation of geothermal resources and byproducts. The
Legislative Commission assigned the study to the Fiscal Analy-
sis Division and an oversight committee chaired by Senator Mary
Gojack and including Assemblyman Robert Craddock. The recommen-
dations in this report have been made by the oversight committee.

Subsequent to the final oversight committee meeting and accep-
tance of the report by the Legislative Commission, the Legisla-
tive Counsel determined that the recommendation to tax geother-
mal resources as a mine might not pass constitutional tests in
light of a recent Supreme Court interpretation of a mine. Leg-
islative Counsel also points out, however, that Assembly Joint
Resolution No. 7, which passed the 59th session of the legisla-
ture, would amend the constitution to permit such a taxation
policy providing that it also passes the 60th legislative ses-
sion and a vote of the people. Legislative Counsel therefore
suggests that legislation to place producing geothermal projects
under the net proceeds of mines tax statutes be submitted to the
61lst legislative session in 1981.

The oversight committee wishes to acknowledge the special contri-
butions of the Nevada Department of Taxation and the Nevada Bu-
reau of Mines and Geology, and also the participation and testi-
mony of the various members of the geothermal industry.

Respectfully. submitted,
Legislative Commission
Legislative Counsel Bureau
State of Nevada

Carson City, Nevada






REPORT SUMMARY

The national energy crisis has led to significant efforts to
develop alternative energy sources to reduce dependence on oil
and gas resources. This effort and the Geothermal Steam Act of
1970 (P.L. 91-581l) have renewed interest in geothermal resources
as a useful energy source. Nevada has many geothermal areas
and is estimated to be second only to California in its poten-
tial for geothermal energy. This potential has led to signifi-
cant exploration which could lead to the beginning of a new in-
dustry within the state for which no taxing provisions have
been considered. The 59th Session of the Legislature recog-
nized this potential problem and approved ACR 8 which reguires
the study of the assessment and taxation of geothermal re-
sources.

The Legislative Commission assigned the study to the Fiscal
Analysis Division with an oversight committee. The oversight
committee held three meetings, took public testimony and re-
ceived substantial amounts of information, data and materials
on geothermal resources. In order to obtain the broadest pos-
sible public participation in the study, a questionnaire survey
was conducted of the geothermal industry.

From the various input sources to the study, the oversight com-
~mittee was able to draw the following general conclusions:

1. That geothermal eneréy is a desirable, safe and envi-
ronmentally acceptable alternative to conventional
energy resources.

2. Nevada is a net importer of energy and places great
reliance on other states for its energy needs.

3. The geothermal industry suffers from extreme financial
risk due to large capital requirements, long time lags
between discovery and production and uncertain markets
which makes investment capital difficult to obtain.

4. Substantial institutional and technological barriers
and disincentives to geothermal development exist
which threaten the success of the industry.

The oversight committee concluded that the economic and social
welfare of Nevadans may depend to a large degree on the state's
ability to solve its energy problems. Geothermal development
may be an important step towards accomplishing this goal. If
geothermal is to be successfully developed in the shortest pos-
sible time, the state should institute a tax policy which en-
courages and supports such development. Such a tax policy
should recognize the inherent risk in geothermal development
and the potential benefits for the state if large energy re-
sources are discovered. The recommendations of the oversight
committee reflect this attitude.

3.






SUMMARY OF RECOMMENDATIONS

The Legislative Commission's oversight committee on the assess-
ment and taxation of geothermal resources and byproducts recom-
mends for the consideration of the Nevada legislature:

1.

That nonproductive geothermal leases of otherwise exempt
lands be exempted from ad valorem property taxation under
Nevada's possessory interest statute NRS 361.157 (Appendix
H).

That productive geothermal resources be taxed as a mine
under the net proceeds of mines laws. Subsequent to the
final oversight committee meeting and acceptance of the
report by the Legislative Commission, Legislative Counsel
determined that the recommendation to tax geothermal re-
sources as a mine might not pass constitutional tests in
light of a recent Supreme Court interpretation of a mine.
Assembly Joint Resolution No. 7 which passed the 59th
session of the legislature would amend the constitution

to permit such a tax policy providing it also passes the
60th session and a vote of the people. The oversight com-—
mittee therefore recommends that legislation placing geo-
thermal resources under the net proceeds of mines tax laws
be submitted to the 6lst session of the legislature in
1981.

That the sale of steam or associated geothermal energy be
exempted from sales and use taxes. This exemption would
be accomplished automatically by placing geothermal re-
sources under the net proceeds of mines statutes and
therefore could be submitted to the 6lst legislative
session.

That byproducts of geothermal development be taxed in the
same manner as the geothermal resource. Again the over-
sight committee recommends submission of appropriate
legislation to the 6lst legislature.






REPORT OF THE LEGISLATIVE COMMISSION'S OVERSIGHT
COMMITTEE FOR THE STUDY OF ASSESSMENT
AND TAXATION OF GEOTHERMAL
RESOURCES IN NEVADA

I. INTRODUCTION

The 59th Session of the Nevada Legislature, through Assembly
Concurrent Resolution No. 8, directed the Legislative Commis-
sion to "* * *gstudy alternative methods of assessing and
taxing geothermal resources, products and byproducts." To
pursue the study, the Legislative Commission appointed an
oversight committee chaired by Senator Mary Gojack and includ-
ing Assemblyman Robert G. Craddock to direct the staff work
which was assigned to the fiscal division of the Legislative
Counsel Bureau and to prepare any recommendations for the 60th
legislative session.

In passing Assembly Concurrent Resolution No. 8, the legisla-
ture recognized the potential importance of Nevada's geothermal
resources and what part they may play in helping to solve energy
shortage problems for the state and the country. The legisla-
ture also recognized that increasing exploration and develop-
ment activities may spawn a totally new industry within the
state for which no specific taxation provisions have been con-
sidered. The objective of the legislature was to develop a

tax policy for this infant industry at the outset, in order to
eliminate future problems and to provide the framework neces-
sary for rational business decisions.

The resolution made it clear that the legislative concern re-
lated only to taxation of geothermal resources and primarily
property taxation as required under chapters 361 and 362 of
Nevada Revised Statutes. Accordingly, the oversight committee
focused its inquiry on the gquestion of taxation of geothermal
resources, products and byproducts. The oversight committee,
however, did receive significant input on other concerns and
problems affecting the geothermal industry in the state, and
these are reported for informational purposes in Section VI,
but no recommendations have been made.

With a budget of $1,000, the oversight committee held three
public hearings--two in Carson City on October 11, 1977 and
March 20, 1978, and in Reno on July 29, 1978. Public testimony
was taken at each of the meetings from members of the geothermal
industry, public utilities, state agencies and interested indi-
viduals. The meeting of July 29, 1978, was primarily devoted to
a work session at which the oversight committee adopted its
recommendations.



The oversight committee determined that expertise in the tech-
nical aspects of state and local taxes, assessment standards,
geology and geothermal resources would be required for the
study. This expertise was provided at the request of the com-
mittee by Mr. James C. Lien, deputy executive director of the
Department of Taxation; Mr. James R. Anderson, chief of the
Division of Assessment Standards of the Department of Taxation
and Mr., John Schilling, director of the Nevada Bureau of Mines
and Geology of the University of Nevada, Reno. The oversight
committee also determined that information, data and opinions
from a broad cross section of the geothermal industry in Nevada
could best be obtained by surveying its members, firms and com-
panies. The oversight committee, therefore, commissioned the
staff to prepare and distribute a questionnaire to the various
segments of the industry. The questionnaire was intended to
develop more information than was otherwise available on the
industry and the nature of the expected resources within Nevada.

In addition to the questionnaire survey, information was solic-
ited from the counties; state agencies including the Department
of Taxation, Department of Energy, Department of Conservation
and Natural Resources and the University of Nevada System; and
federal agencies including the United States Geological Survey
and the Bureau of Land Management.

Information from all these sources was collected, collated and
analyzed by the staff and presented to the oversight committee.
The committee, with the information gained from public testimony
and the staff work, arrived at the recommendations presented and
directed the writing of this report.

During the course of this study, it became readily apparent that
the timely development of geothermal resources is hindered by a
general lack of familiarity and understanding on the part of the
public. Before geothermal energy can become widely used it will
have to be viewed by the public as an acceptable energy alterna-
tive to the traditional and more familiar energy sources. This
report, in addition to making specific legislative recommenda-
tions, is intended to help inform those that read it of some of
the facts about geothermal resources in Nevada and their uses,
potential and development.



II. THE NATURE OF GEOTHEERMAL RESOURCES

The earth is an immense reserveir of energy. Every part of the
earth's outer layer rests on hot molten rock called magma. Heat
from this magma continually rises to the surface of the earth
where it becomes most evident as hot springs, volcanoes, geysers
and fumaroles. Modern geological theory attributes this source
of heat to nuclear processes. Radicactive elements throughout
the earth's crust produce heat as they decay and since these
elements are long-lived, this source of heat is predicted to
last many thousands of years.

Most geothermal energy is at depths too great for any economical
use with today's technolecgy. There are, however, localized
areas in many parts of the world where high-temperature, porous
rock containing ligquids or steam under high pressure are near
enough to the earth's surface to make extraction feasible.
These areas can be tapped by drilling wells at proper points.
When the hot water in these reservoirs comes to the surface in
a well, the high pressure is normally reduced and some of the
water spontaneously boils, or flashes into steam. This type of
resource is known as a "wet steam" system and is typical of the
geothermal systems found in Nevada. There are serious techno=-
logical problems to overcome if this type of geothermal re-
source is to beccme widely used, especially for the production
of electricity.

There are a small number of geothermal heat concentrations that
produce superheated steam with almost no water. This type of
resource is known as a "dry steam" system which can easily be
used to drive turbines to produce electricity. The only known
"dry steam"” field in the United States is at The Geysers Region
in California where the steam is successfully being used to pro-
duce electricity.

Hot water systems, as found in Nevada, have circulating fluids
.which transfer most of the heat to the earth's surface. Most
known hot water systems are characterized by hot springs and
have subsurface temperature ranges from below 90° to 360° centi-
grade (680° fahrenheit). Those systems with temperatures above
150° centigrade are likely prospects for electrical generation;
those with temperatures between 90° and 150° have potential
-uses in space heating, agriculture and industry; and those with
temperatures less than 90° centigrade command very little com-

mercial attention.l Geothermal development depends on finding

1

White, D. E., 1975, Assessment of Geothermal Resources of the
Unitedetates - 1975, U. S. Geological Survey Circ. 726, p. 7.




and exploring these heat reservoirs near the earth's surface.
Many known and potential areas have been identified in the
United States, especially the western states including Nevada.

It is not known precisely how much geothermal energy is avail-
able below the earth's surface nor how much of that energy can
be converted to useful purposes. It has been estimated, how-
ever, that the geothermal energy potential in the United States
is many times greater than current use and that there are ade-
guate known sources to supply all new electricity requirements
in those states containing geothermal resources for several
decades. With technological advances in the use of wet steam
resources and concentrated development, geothermal could supply
5-10 percent of the electrical energy in the United States by
the year 2000.2

III. USES OF GEOTHERMAL ENERGY

Hot springs, where underground geothermal water flows naturally
to the surface, have been known and used since ancient times.
Romans used such springs for recreational and medical purposes
around the Mediterranean Sea and spas in Japan and the Far East
were also used for medical purposes.

In the 1930's, Iceland pioneered the use of geothermal re-
sources for home and industrial purposes. Hot water from the
Reykir Thermal Springs area provides heat for baths, swimming
pools, agricultural hot houses, and the entire district's homes
and buildings serving a population of approximately 30,000.
Italy, New Zealand, Japan, Russia, Mexico and Hungary have all
made considerable use of geothermal resources for purposes
ranging from recreational swimming pools to production of elec-
tricity.

In the United States, geothermal resources are currently being
used for recreation, heated mineral baths, space heating, agri-
culture, industrial uses and electric power generation (see
Appendix A for a complete list of uses). At The Geysers in
northern California, (the only commercially producing power
field in the United States) hot, dry steam is currently pro-
ducing nearly 500 megawatts of electricity which is adequate to
supply a city of approximately one-half million. Current plans
are to expand the total generating capacity to 1200 megawatts
which will represent a significant contribution to the total
power requirement of northern California.

2

National Conference of State Legislatures, "State Policies for
Geothermal Development, Uncovering a Major Resource," p. 1.



In Nevada, limited use has been made of geothermal resources
for recreation, mineral baths, space heating, agriculture and
industrial purposes. Modern drilling technology and equipment
have made exploration and development of geothermal locations
-more feasible. Increased attention to energy alternatives and
environmental considerations has created conditions which may
spawn rapid exploration and development of geothermal resources
in Nevada and other parts of the country. The State of Nevada
offers great potential for this development.

IV, GEOTHERMAL RESOURCES IN NEVADA

The Geothermal Steam Act of 1970 (P.L. 91-581) established
those conditions under which federal lands can be explored and
leased for the development of geothermal resources. Congress
recognized that the development of geothermal energy as an al-
ternate energy source was in the public interest and that any
vigorous development of this energy source required accessibil-
ity to federal lands. P.L. 91-581 provides the framework under
which the Secretary of Interior and the Bureau of Land Manage-
ment can make these lands available for exploration.

Under authority of regulations promulgated by the Secretary of
Interior, the United States Geological Survey has developed
guidelines to identify "Known Geothermal Resource Areas" (KGRA)
within the various states. The United States Geological Survey
has identified 30 such KGRA's in Nevada totaling some 635,855
acres in 11 different counties (see Appendix B). In addition,
another 13,468,000 acres have been designated as "prospectively
valuable" within Nevada.

Classification of an area as a geothermal resource by the
United States Geological Survey in no way guarantees that a
commercially valuable resource is present. Classification
merely locates those areas most likely to contain quantities of
geothermal energy that can be economically developed and that
should be leased to the public under competitive arrangements.

Under P.L. 91-581 (Geothermal Steam Act of 1970) federal lands
can be leased competitively or noncompetitively. 2all federal
lands lying within a KGRA as classified by the United States
Geological Survey have to be leased competitively. Prospective
lessors file sealed bonus bids on specified parcels in order to
obtain the leasing rights. The highest, qualified bonus bid
earns the right to lease the subject parcel at $2.00 per acre
per year. Land not within a KGRA can be leased on a noncompeti-
tive basis at $1.00 per acre per year. The holder of a federal
lease is entitled to explore for and develop any geothermal re-
source within regulations established by the Bureau of Land
Management.



As of December 13, 1977, the Bureau of Land Management had held
15 competitive lease sales for lands within Nevada. These 15
sales totaled 152,582.86 acres of known geothermal resource
land and drew some $2,632,307.94 in bonus bids. In addition,
674,869 acres of federal land outside the various KGRA's had
been leased noncompetitively.

Federal lands within the KGRA's in Nevada have been leased for
bonus bids ranging from $1.76 per acre at Leach Hot Springs in
Pershing County to $203.77 per acre at Beowawe in Lander and
Eureka Counties. The average, winning bonus bid for all compe-
titive leases in Nevada is $17.24 per acre.

Exploration of geothermal resources in Nevada with wells began
around 1954, and continued into the mid-1960's. Most of these
wells were shallow and exploratory, and revealed only hot water
systems and no dry steam systems. Since dry systems were more
desirable technologically and economically and developers had
problems leasing federal lands, development interest waned.
Serious exploration in Nevada was not revived until 1974 when
the Bureau of Land Management finally developed federal leas-
ing regulaticns pursuant to the Geothermal Steam Act of 1970.
The lengthy regulation development period of 4 years and cer-
tain aspects of the regulations themselves have been a major
concern of the geothermal industry in this and other states.

The Nevada lLegislature recently passed several bills that have
or will affect the geothermal industry in Nevada and that col-
lectively reveal a deep concern for the energy future of the
state and the desire to reduce dependence on fossil fuels.

The 1975 Session of the Legislature passed Senate Bill 158
(chapter 416) which provided for regulation and control of geo-
thermal resources by the state engineer. In addition, this act
provided that "...any water and steam encountered during geo-
thermal exploration is subject to the appropriation procedures
of chapters 533 and 534 of NRS...." This provision effectively
placed geothermal resource products under the same control and
restrictions as all other underground waters within the state.

The 1975 Legislature also passed Assembly Bill 158 (chapter 366)
which authorized the Division of State Lands to lease state-
owned land for geothermal exploration and provided for rents

and royalties on geothermal resources derived from such lands.
Currently, there are no state-owned lands being leased, however,
these provisions could become important for lands that come into
state ownership in the future.

The 1977 legislative session produced legislation that clearly

revealed the state's concern for adequate energy resources.
The most important of these perhaps was Senate Bill 153 (chap-

10.



ter 529) which recrganized the Department of Conservation and
Natural Resources and created a separate Department of Energy.
The Department of Energy is charged with many duties and res-
ponsibilities pertaining to developing information on energy
within the state, forecasting energy trends, reducing waste

and encouraging the development of alternate energy resources.
The department is also required to review policies relating to
the state's geothermal resources and make recommendations to
appropriate bodies. In addition to the responsibilities of the
department, Senate Bill 153 reorganized the State Energy Re-
sources Advisory Board within the Department of Energy. This
board is required to make recommendations on state energy pol-
icy and to recommend legislation and regulations on energy con-
servation and utilization.

In addition to establishing a Department of Energy, the 1977
Legislature approved Assembly Bill 277 (chapter 345) which at-
tempts to promote the use of alternate energy sources including
geothermal by providing for a program of property tax allow-
ances to homeowners. Under this program, the homeowner is al-
lowed a property tax credit of up to $2,000 on the taxes due on
the value of the alternate energy system installed in the build-
ing. It is expected that the tax allowance will act to encour-
age individuals to install heating and cooling systems that are
not dependent on conventional energy sources. '

The 1977 Legislature also approved three resolutions affecting
geothermal resources or other energy resources. Assembly Joint
Resolution 5 memorialized Congress to enact legislation that
would grant depletion allowances under the income tax codes as
incentives to private firms engaged in the exploration and de-
velopment of geothermal energy resources. Under existing fed-
eral code, depletion allowances are allowed as a deduction for
the extraction of certain minerals including oil and gas.
A.J.R. 5 requests Congress to grant similar deductions to the
geothermal industry. Assembly Concurrent Resolution No. 8
directed the Legislative Commission to complete this study on
the taxation of geothermal resources in Nevada. And finally,
Assembly Joint Resolution No. 7 was approved which would amend
Article X of the State Constitution to allow the legislature

to exempt from property taxation the property used for the con-
- servation of energy using nonfossil resources. This resolution
must again pass the legislature and a vote of the people to be-
come effective.

It is clear from the actions taken at the last two sessions of
the legislature that the direction of state enexgy policy is
one of encouragement and incentive for nonfossil resources and
one of conservation and efficiency for fossil resources. The
recommendations in this report follow that policy by addressing
the question of geothermal taxation and what can be done to en-
courage development.

11.



V. CURRENT TAX PRACTICES

Article X, Section 1, of the Nevada Constitution states in part:

"The legislature shall provide by law for a uniform and
equal rate of assessment and taxation, and shall prescribe
such regulations as shall secure a just valuation for the
taxation of all property, real, personal and possessory,
except mines and mining claims, when not patented, the
proceeds alone of which shall be assessed and taxed, and
when patented, each patented mine shall be assessed at not
less than five hundred dollars ($500), except when one
hundred dollars ($100) in labor has been actually per-
formed on such patented mine during the year, in addition
to the tax upon the net proceeds;...."

The legislature, in disposing of this responsibility, has en-
acted various statutes which have been codified as chapters 361
and 362 of Nevada Revised Statutes. Chapter 361 deals with ad
valorem or property taxation and chapter 362 deals with the net
proceeds of mines taxes.

NRS 361.157 details those situations under which the possessory
interest of otherwise exempt property shall be taxed. Under
authority of this section, the Nevada Tax Commission (NTC) has
promulgated regulations to effect the taxation of the possessory
interest on public and private lands leased for the exploration
and development of geothermal resources. The NTC first pub-
lished taxing regulations in Bulletin 135 in 1975. Under these
regulations, noncompetitive federal leases were to be assessed
at $4.75 per acre. Competitive federal leases and private
leases were to be assessed, if they occurred, on a 9 percent
capitalization rate based on the annual rental and bonus bid,
if any.

In 1976, the NTC revised its regulations to assess noncompeti-
tive federal leases at $4.60 per acre and competitive federal
leases at $6.80 per acre. The published rate of $6.80 for com-
petitive leases was arrived at after the NTC recognized that
bonus bids should not become a basis for valuation of land since
these bids only represent the right to enter into a lease with
the Federal Government and not a value of the land itself.
During 1975 and 1976, substantial federal acreage was leased
both competitively and noncompetitively. County assessments at
rates established by the NTC led to many complaints and several

protests were filed through the equalization process by holders
of federal leases.

As a result of the controversy surrounding taxation of these
leases and after taking extensive public testimony, the NTC
lowered the assessed valuations to $1.45 per acre for noncom-
petitive federal leases and $2.90 per acre for competitive fed-

12.



eral leases. In lowering these assessments, the NTC recognized
the extreme risks inherent in the geothermal industry, and that
assessment rates should recognize this risk. Appendix C depicts
the estimated taxes per county under these regulations and Ap-
pendix D demonstrates what the assessments and taxes on some
typical geothermal parcels might be under the possessory inter-
est statutes.

The guestion of the validity of NRS 361.157, as it has been
applied to leases on federal lands for the exploration of oil
and gas, has been challenged in the state courts. 1In Standard
0il Company v. Tom Pastorino, Eureka County Assessor, Standard
Oi1l Company, who holds federal leases for exploration of oil
and gas, asked the district court to declare NRS 361.157 un-
constitutional for several reasons including the fact that the
statute did not treat all holders of federal land the same and,
therefore, violated the "equal protection" clause of the United
States Constitution, and that oil and gas leases were mines,
and therefore exempt. The district court issued a summary judg-
ment declaring the statute constitutional and Standard 0il Com-
pany appealed to the Nevada Supreme Court.

The Supreme Court upheld the constitutionality of NRS 361.157
and struck down all of Standard 0il Company's arguments (see
Appendix E).

Two points in the Supreme Court decision are significant to the
consideration of taxing geothermal leases. First, the court
suggested that exempting only certain types of possession of
federal lands from the tax does not violate the "equal protec-
tion" clause if there is a "rational basis" for doing so. The
court went on to say that exempting grazing leases and not oil
and gas leases had a "rational basis" since grazing rights are
not obtained, paid for and used in the same manner as oil and
gas leases and grazing does not deplete any natural resources.

The second point of significance in the court's decision deals
with the question of at what point a lease becomes a mine. The
court held that a lease does not constitute a mine, but rather

a mine is created through actual exploration or extraction.
Since geothermal leases and gas and oil leases are similar in
nature and grant similar rights to the holder, it is anticipated
that the decision of the court in the case of oil and gas will
also hold for geothermal leases. -

The oversight committee obtained an opinion from the Legisla-
tive Counsel on the impact of the Supreme Court decision and

any changes that might be recommended for NRS 361.157 (Appendix
F).

13.



The NTC has not separately considered the question of taxation
of a geothermal resource after commercial production started
since that issue has never arisen. Under the ad valorem tax
laws (NRS 361) of the state, the value of all improvements and
any additional value accruing to the land by virtue of a pro-
ductive geothermal resource would be considered in establishing
the cash value of the property. There is, however, some specu-
lation as to whether the NTC would direct the assessment and
taxation of such a property under normal ad valorem laws or
under the net proceeds of mines statutes. :

VI. QUESTIONNAIRE SURVEY

In order for the oversight committee to fully understand the
operation of a geothermal project and to obtain the greatest
possible public participation, a gquestionnaire was prepared and
distributed to members of the geothermal industry and others
(see Appendix G). The goals of the questionnaire survey were:

1. To provide industry a device with which to submit
- their input and opinions for consideration in the
study.

2. To determine if current taxing practices in Nevada have
acted as a disincentive to exploration and development
of geothermal resources.

3. To determine what areas of concern other than taxation
may act as a disincentive to exploration and develop-
ment of geothermal resources in Nevada.

4. To determine what industry perceives as the problem(s)
with current taxing practices in Nevada.

5. To obtain industry's opinions as to what might be done
to eliminate any tax disincentives.

The questions were geared toward each individual's experience
in geothermal in Nevada. The questionnaire was designed both
as an instrument in which members of the industry could express
their opinions, as well as a device to gain factual information
necessary to obtain a profile of the industry as it exists to-
day in Nevada. Most questions and the questionnaire itself
were open-ended as each respondent was invited to expand his
answers or provide any additional information or material they
felt appropriate. '

Questionnaires were mailed to all competitive and noncompeti-
tive lease holders in the state, as well as other individuals,
firms and companies that had expressed an interest in geother-~
mal resources in Nevada or the study. In total, 75 guestion-

14.



naires were mailed, 5 were returned unccmpleted, and 24 were
returned completed for a response rate of 34 percent.

Of the 75 questionnaires, 43 (57 percent) were sent to com-
panies, and 32 (43 percent) were sent to individuals. Of the
24 completed survey forms returned, 16 (67 percent) came from
companies while only 8 (33 percent) were returned from indivi-
duals. In addition, 18 of the guestionnaires were sent to
holders of competitive federal leases in the state, of which 9
were completed for a return rate of 50 percent. 2 total of 52
questionnaires were sent to holders of noncompetitive leases

of which 13 were completed for a return rate of 25 percent. It
is obvious from these statistics that companies rather than in-
dividuals and competitive lease holders rather than noncompeti-
tive lease holders had a greater propensity to participate in
the survey. The reasons are unclear; however, competitive
lease holders do have a greater cash investment to protect than
noncompetitive lease holders and most companies included in the
survey were of sufficient size to have tax departments or ex-
perts to advise them on the answers to the questions. Addi-
tionally, noncompetitive leases are frequently obtained for a
period of time and then dropped, making that group of respon-
dents less stable than the others. At any rate, the overall
response rate of 34 percent was not too disappeinting consider-
ing the lack of homogeneity of the survey population.

In reviewing the returned questionnaires and the various com-
ments and statements provided, it is quite evident that certain
points of view are widely held by the respondents and probably
by the geothermal industry as a whole. This is particularly
true concerning the general areas of expectations and potential,
resources definition, current tax practices and preferred tax
treatment. ’

Although there are many potential uses of geothermal energy in
Nevada (see Appendix A for a list of geothermal uses), the ma-
jority of those responding to the survey are in the state to
try and locate and develop resources sufficient to economi-
cally produce electricity. It is apparent from the responses
that these explorers expect to solve the various technological
and institutional problems in order to produce electricity.
The major disagreement in this area seemed only to be the
amount of time until electrical generation is accomplished, as
many felt it would happen in 5 to 10 years; others were more
optimistic; and some were more pessimistic. In order to accom-
plish this lofty goal, many problems must be overcome and sub-
stantial sums of money must be invested. There are no commer-—
cially successful, wet steam electrical generation systems in
this country yet. Many engineering and technical guestions
need to be resolved, as well as locating resources capable of
sustaining a generating facility over many years. The results
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of the questionnaire survey would tend to indicate a general
optimism by the industry of their ability to congquer these
problems and create a viable geothermal industry within the
state.

The majority of respondents to the questionnaire felt that geo-
thermal resources should be defined in Nevada law as either a
mineral or a separate resource. None of the respondents felt
it should be defined as water. Some suggested that associating
geothermal with water would act as a barrier to development in
the state since any large geothermal development would bring
vast amounts of hot brines and water to the earth's surface,
and these waters may fall under the appropriation process of
the state engineer. NRS 534A, which requires the state engi-
neer to regulate geothermal well drilling, places waters en-
countered in exploration for geothermal to be subject to the
same laws, rules and regulations as all other underground water
in the state.

Approximately three-quarters of the respondents indicated that
taxation of possessary interest (leaseholds) and taxation be-
fore production of a salable resource were disincentives to
exploration and development of geothermal in Nevada. Many com—-
ments suggested that the tax only adds more cost to an already
costly and risky business. Several respondents indicated a
basic disagreement with the concept of taxation of possessary
interest and particularly possessary interest on federal land.
The constitutionality of this concept has been tested and up-
held in the Standard 0Oil case. Although most respondents dis-
agreed with taxation before production, most indicated that
Nevada's tax laws had not acted as a disincentive in any of
their projects. Several respondents qualified this answer by
pointing out that the industry is just getting started and it
is too soon to determine whether existing tax laws will tend
to discourage development. Other responses to the question-
naire on ranking barriers to geothermal development indicate
that Nevada tax law is viewed by most as a problem but not a
problem as severe as several others, including federal leasing
regulations, environmental controls, lack of risk capital, fed-
eral income tax laws and state water laws.

Responses to questions about industry preference in tax treat-
ment indicated that most respondents prefer to be taxed only
after production and then as minerals are taxed. Most indicated
a.preference for the net proceeds of mines tax. Comments sug-
gested that the net proceeds' tax automatically allows for vary-
ing values of resources found, as well as varying costs to
extract. Several of those surveyed suggested that geothermal
resources should be taxed the same as other energy resources

in order to provide similar tax treatment between competing re-
sources.
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Many respondents to the questionnaire took the opportunity to
discuss the full range of problems and barriers that confront
the geothermal industry in Nevada today. These problems are
only reported here and no recommendations are made since they
do not deal with alternative forms of taxation and, therefore,
do not fall within the scope of A.C.R. 8. The following is a
list of the more significant problems, barriers and suggestions
received:

1. Defining geothermal within NRS as either a mineral
or as a separate resource (sui generis): Being nei-
ther mineral nor water would require development of a
separate body of laws which would provide the oppor-
tunity to free geothermal from the restrictions of
current water and mineral laws.

2. Federal land leasing regulations: Current leasing
regulations promulgated by the Bureau of Land Manage-
ment make it difficult for geothermal exploration and
development. Particularly troublesome, apparently,
are leased acreage limitations and required federal
approvals including drilling regulations and environ-
mental controls.

3. Federal income tax laws: Federal tax laws do not
grant the same advantages to geothermal development
as most other mining or mineral operations, especially
oil, gas and coal mining. The percentage depletion
allowance and the immediate deduction of intangible
drilling costs are allowed oil and gas operations,
but not geothermal. The 1977 Legislature passed
Assembly Joint Resolution No. 5, which memorialized
Congress to grant a depletion allowance to the geo-
thermal industry.

4. State water law: Many respondents fear eventual prob-
lems if geothermal resources have to be appropriated
similar to other waters of the state under the control
of the state engineer. Some advocate no controls un-
less interference with established water rights can be
demonstrated. Others suggest that only consumptive
use of water requires appropriation since most hot
water extracted from a geothermal resource will not be
consumed.

5. Lack of clear-cut state policy: Although past legis-
lative actions would tend to favor geothermal develop~
ment within the state, there is no official state
policy. This may be remedied as the new Department of
Energy is required to review policies concerning geo-
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thermal development and make appropriate recommenda-
tions.

6. Tax incentives for users of geothermal energy: There
were many suggestions that tax incentives for geo~
thermal resources be extended to users of geothermal
energy to encourage the marketability of the resource.

7. Create state geothermal agency or board: It was sug-
gested that creation of a separate geothermal agency
staffed by mining or oil and gas experts could better
regulate this fledgling industry and would also remove
the industry from control of the state engineer.

8. Project grants and technical research and assistance:
Several respondents suggested that the state could
create incentives for exploration and development by
providing demonstration grants and technical advice.

Through responses to the guestionnaire, comments and other ma-
terials submitted in the survey it is clear that geothermal ex-
ploration and development is in its very early stages of tech-
nology, very little is actually known about the resources avail-
able, and most explorers in Nevada have hopes of establishing
resources capable of generating electricity. Several economic
analyses have been completed projecting development costs which
point up the vast investments that will be required. One anzl-
ysis estimates that a 200-megawatt geothermal power plant might
take 10 to 15 years to bring on line and cost well over $150
million to establish the resource and the generating facili-
ties. These numbers demonstrate the excessive  financial risk
involved in this type of geothermal development. This risk,
coupled with the extremely long time period before income can
be generated and uncertain markets, tends to discourage ade-
quate capital formation.

It is quite apparent from the responses to the questionnaire
survey and the inordinate time span from the inception of a geo-
thermal project to a successful conclusion that two separate and
distinct tax issues are raised. Taxation before successful
energy production becomes extremely important, especially in the
initial stages of this fledgling industry, and taxation after
production becomes important in making long-range business
decisions.

3

National Conference of State Legislatures, "State Policies for
Geothermal Development, Uncovering a Major Resource," pp. 21-34.
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VII. RECOMMENDATIONS ON TAXATION BEFORE PRODUCTION

The country and the State of Nevada are embroiled in a crisis
which threatens to endanger our way of life. This crisis,
which has been brought about by rapidly increasing demands for
energy while supplies especially oil and gas are diminishing,
could cause significant changes in industries, businesses and
personal lives in the years to come. It has been widely rec-
ognized that immediate steps must be taken in order to alle-
viate potential energy shortages and accompanying hardships and
to rescue our economic and social welfare from threatened dete~-
rioration. In an effort to avoid this crisis or lessen its im-
pact, a national effort to both reduce energy demand and devel-
op alternate nonfossil energy resources is required. Geother-
mal energy is such an alternate energy resource. Significant
development of geothermal resources can help satisfy future in-
creases in energy usage as well as relieve some of the demands
on 0oil and gas resources.

The oversight committee recognizes the importance of this ef-
fort to lessen dependence on oil and gas for energy needs. In
response to this need, the oversight committee feels that the.
State of Nevada, through its policies and practices, should
continue supporting the development of geothermal resources.
In order to maximize success of a comprehensive energy policy,
it is necessary for all members of the national community to do
their part in meeting that plan's goals. In Nevada, the over-
sight committee feels that cbligation can be partially met by
farsighted state policies that encourage and promote rapid de-
velopment of the state's geothermal resources.

The oversight committee found very little energy is actually
produced in Nevada. Nearly all the energy that is consumed in
Nevada is imported from other states. Although Nevada is a net
exporter of electricity, much of the energy resources required
to generate that electricity is imported, making the state de-
pendent on others for its energy needs. In contrast, geother-~
mal resources that may satisfy many energy needs are widely
distributed in Nevada and offer more potential than those found
in almost any other state.

Geothermal energy promises an additional benefit since it is
unlike other energy resources that produce extensive water and
air pollution or disturb vast areas of land. Geothermal re-
sources can be produced, used and the wastes disposed of with
minimal disturbance to the land and other natural resources.
The oversight committee feels that the promotion of geothermal
is a unique opportunity to gain an environmentally acceptable
energy source for the state.
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The oversight committee found that the application of ad valo-
rem taxes on geothermal properties can create a burden within
the industry that acts as a disincentive to development. Under
the taxation of possessory interest statute (NRS 361.157), the
lease 0of federal or otherwise exempt lands becomes taxable when
the lease is consummated. Since long delays estimated at 5 to
15 years between discovery and production occur in geothermal
projects, a substantial tax burden will exist long before in-
come can be produced. Unlike an oil well that can generate in-
come for the developer quickly, geothermal projects cannot be
brought to success immediately. This difference in timing
causes a competitive disadvantage for geothermal as lease pay-
ments and property taxes fall due every year.

The oversight committee also found that geothermal is a high
risk industry that may have difficulty generating sufficient
capital for development. To meet projected expectations, geo-
thermal exploration and development must increase substantially.
The infancy of the industry in relation to other energy indus-
tries and the lack of any successful wet steam projects in the
United States, coupled with the long time lag to preoduction and
the enormous investment required, diminishes capital formation
prospects. The taxation of leases throughout this period adds
to the cost of development and takes dollars away from other
project development needs. This added cost can only act to
proleong ultimate success.

In order to achieve a state tax policy that provides for the
encouragement and increased competitiveness of the geothermal
industry and one that might hasten successful energy production
in Nevada, the oversight committee recommends exempting leases
for geothermal development from ad valorem property taxation
under NRS 361.157 (Appendix H). Such an exemption would not
only serve to remove an institutional barrier, but could also
act as an incentive for increased exploration within the state.

The current tax loss from exempting geothermal from the posses-
sory interest tax of NRS 361.157 would be approximately $45,000
per year statewide (see Appendix C). This tax loss is expected
to grow yearly as additional leases are sought and successful
projects are brought on line generating increased geothermal
interest. The impact of this immediate tax loss could be less-
ened by future tax collections on successful geothermal re-
sources. Tax income from a producing resource will, in all
probability, far exceed the taxes lost on the geothermal leases.
If exemption of the lease from tax helps hasten projects to
success, the tax losses will be minimized. The state, in the
meantime, would not be completely without income from these tax
exempted lands. Under the Geothermal Steam Act of 1970, the
state receives 50 percent of all rents and royalties collected
by the Federal Government for geothermal leases. These moneys
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are deposited in the distributive school fund for local educa-
tion needs. It is estimated that these geothermal leases pro-
duced over $300,000 for the state in fiscal year 1978.

In considering the exemption from NRS 361.157, the oversight
committee sought to confine its recommendations to geothermal
development only. The recent Supreme Court decision on oil and
gas leases cast some doubt on whether geothermal could be ex-
empted without affecting the taxation of other possessory in-
terests. The oversight committee obtained an opinion from
Legislative Counsel (Appendix F) which concludes that the ex-
emption may bring the o0il and gas interests back to court;
however, the recommendation should withstand the constitution-
ality test and that the courts could find a "rational basis"
for preferential tax treatment for geothermal. In order *o
clearly delineate the oversight committee's intent in this
matter, the suggested legislation (Appendix H) contains a sec-
tion which sets out legislative findings which support exemp-
tion.

VIII. RECOMMENDATIONS ON TAXATION AFTER PRODUCTION

Geothermal energy is a natural resource that comes from beneath
the earth's surface. It has variously been described as heat,
a mineral, water and "a thing of its own."™ Both California
courts and the federal courts have held that geothermal rights
belong to the holder of mineral rights to the land, rather than
the holder of the surface rights. 1In order to produce energy
from geothermal energy, a developer must first obtain the right
to potentially valuable lands, prospect to find a resource,
prove the resource, extract the resource, transport the re-
source and find markets for the resource. Although there are
some differences, these operations are similar to mining opera-
tions and the use of geothermal energy is similar to the usage
of other energy resources which are all mined.

Under Article X of the Nevada Constitution and chapter 362 of
Nevada Revised Statutes, coal, oil, gas, uranium and other po-
tential energy resources are all considered minerals, the wvalue
of which is taxed as a mine under the net proceeds of mines laws,
rather than the ad valorem property tax laws. Basically, the
net proceeds tax laws allow for the deduction of the necessary
expense to mine and refine the product from the gross proceeds
in arriving at an assessment value to which is applied the ap-
propriate local tax rate. This method of taxation automati-
cally adjusts the assessed value of the mine dependent on the
value of the resource and the cost to extract it. Since most
known geothermal resources in Nevada are on federal lands for
which no market data exists for assessment purposes and since
no experience in determining the size and value of a discovered
resource exists, ad valorem assessment and taxation may prove
to be impractical.
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For these reasons and in order for geothermal to be able to
compete on an equitable basis with other energy resources, the
oversight committee recommends placing taxation of producing
geothermal developments under the net proceeds of mines tax.
Taxation under net proceeds is also consistent with the over-—
sight committee's desire to develop a state tax policy that en-
courages geothermal development since the net proceeds system
is generally viewed as a more favorable tax treatment than ad
valorem taxation by the geothermal industry.

The cost in lost future tax revenues of putting productive geo-
thermal resources under net proceeds cannot be accurately de-
termined. The lack of geothermal development in the state from
which data can be derived prohibits such a calculation. It may
very well be, however, that increased interest in exploration
and development due to favorable tax treatment in Nevada may
cause tax revenues to increase rather than decrease. There
would be no immediate tax revenue loss since no geothermal re-
sources are currently being assessed on the value of the re-
source.

The oversight committee also recommends that geothermal energy
be exempted from the sales and use taxes of the state. The
oversight committee noted that all resources taxed under net
proceeds of mines are automatically exempt from sales and use
tax and that specific commodities such as gas, electricity and
domestic fuels are specifically exempt from the tax. In order
to insure equitable treatment between competing energy re-
sources, a similar exemption should be afforded geothermal.

The oversight committee also recommends that all byproducts of
geothermal processes be treated for tax purposes in the same
manner as the geothermal resource itself.4 Most byproducts
that would conceivably be derived from a geothermal system
would be mineral in nature and would already be taxable under
net proceeds laws.

The oversight committee also reviewed the oil and gas conserva-
tion tax assessed by the Division of Mineral Resources of the
Department of Conservation. The tax, as currently constituted,
is intended to defray the cost of administering state laws con-
trolling oil and gas waste and the drilling of oil wells. The
oversight committee makes no recommendation, but suggests this
tax be examined at such time as the legislature might consider
similar regulatory statutes for geothermal resources or the

creation of a separate state agency to regulate the geothermal
industry.

4

Recommended legislation is not included. See Summary of Recom-
mendations, page 4, recommendations 2, 3 and 4.
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Applications Now in Effect:

APPENDIX A

APPLICATIONS OF GEOTHERMAL ENERGY

IN THE UNITED STATES

Possible Future Applications:

ALASKA

1. Swimming pcols and bathhouses 1

2. Greenhouses } 2

3. Limited space heating 3

4

CALIFORNIA 5

1. Power generation 6.

2. Space heating

3. Heating water for domestic use 7.

4., Greenhouses

5. Spas and recreation 8.

6. Lumber mill drying kilns 9.

IDAHO

1. Space heating

2. Domestic hot water

3. Greenhouses

4. Swimming pools, resort use

5. Fish propagation (mainly catfish)

6. Irrigation

7. Animal husbandry (warm water
watering during winter months)

8. Forest campgrounds

NEVADA

1. Source of water for domestic use

2. Space heating

3. Safe heat source for processing
explosives

4, Spas and recreation

5. Greenhouses

OREGON

1. Space heating

2. Heating water for domestic use

3. Pasteurization

4. Industrial cleaning

5. Refrigeration

6. Coils under pavement to prevent
accumulation of ice and snow

7. Greenhouses

8. Tree seedling nurseries

Source: United States

Geological Survey
23l

Sugar processing
Fermentation processes
Freeze drying of food
Production of heavy H,50
Mineral extraction from
brines

Production of alumina
from bauxite
Gasification of coal
and other carbonaceous
Textile processing
Products of fermentations:
Ethyl alcohol,

butanol acetone,

citric acid, etc.
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APPENDIX B

KNOWN GEOTHERMAL RESOURCE AREAS IN NEVADA

As Of December 31, 1977

RKGRA

Baltazar
Beowawe

Brady-Hazen

Ceolado
Darrough Hot Springs
Dixie Valley

Double Hot Springs
Elko Hot Springs
Fly Ranch

Fly Ranch, N. E.

Gerlach

Gerlach, N. E.

Hot Springs Point
Kyle Hot Springs
Leach Hot Springs
Moana Springs
Monte Neva

Pinto Hot Springs
Ruby Valley

Rye Patch

Salt Wells Basin
San Emidio Desert
Silver Peak
Soldier Meadows
Steamboat Springs
Stillwater-Soda Lake
Trego

Wabuska

Warm Springs
Wilson Hot Springs

Total

Leased
'I'otall Federal Location
Acres Acres (County)
5,537.25 5,537.24 Humboldt
33,224.50 13,766.02 Lander,
Eureka
98,446.00 35,124.67 Churchill,
Lyon
640.00 640.00 Pershing
8,398.00 Nve
38,988.87 30,490.88 Churchill,
Pershing
29,326.16 Humboldt
8,960.00 Elko
20,662. 38 8,751.45 Washoe,
Pershing
7,680.00 Washoe,
Pershing
26,325.60 8,493.88 Washoe
7,971.00 . Washoe
8,549.16 4,701.60 Eureka
2,561.00 2,400.28 Pershing
12,797.00 12,246.21 Pershing
5,120.00 Washoe
10,302.00 White Pine
8,065.00 Humboldt
5,742.81 2,418.92 Elko
800.81 800.81 Pershing
19,232.38 Churchill
7,678.00 1,612.00 Washce
5,117.08 2,546.57 Esmeralda
5,966.00 Humboldt
8,914.00 1,547.61 Washoe
225,211.00 13,258.70 Churchill
7,013.00 Pershing
11,520.00 5,640.00 Lyon
3,812.00 1,311.90 Nye
1,294.12 1,294.12 Lyon
635,855.12 152,582.86

Includes both public and private land.
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APPENDIX B
(Continued)

KNOWN GEOTHERMAL RESOURCE AREAS (KGRA)
'AND VALUABLE GEOTHERMAL LANDS

OREGON IDAHO
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Source: United States Geological Survey
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Countz

Churchill:
Competitive
Noncompetitive
County

Douglas:
Noncompetitive

Elko:
Competitive
Noncompetitive

Esmeralda:
Competitive
Noncompetitive

Eureka:
Competitive
Noncompetitive

Humboldt:
Competitive
Noncompetitive

Lander:
Competitive
Noncompetitive

Lyon:
Competitive
Noncompetitive

APPENDIX C

GEOTHERMAL RESOURCES
ESTIMATED TAXES UNDER NRS 361,157

{POSSESSORY INTEREST)

As of June 5, 1978

Estimated

Assessment Assessed Tax Estimated

Acres Rate Value Ratel Taxes
56,669.25 2.90 S 164,340 $3.80 S 6,245
194,698.33 1.45 282,312 3.80 10,728
80.00 1.45 116 3.80 4
316,977
2,191.47 1.45 3,177 3.01 96
$ 96
2,418.92 2.90 7,015 3.05 214
8,464.26 1.45 12,273 3.05 374
3 588
2,546.57 2.90 7,385 3.75 277
24,446.96 1.45 35,448 3.75 1,329
§ 1,606
8,834.26 2.90 25,619 3.42 876
8,348.08 1.45 12,105 3.42 414
$ 1,290
5,537;24 2.90 16,058 3.23 519
97,001.55 1.45 140,652 3.23 4,543
$ 5,062
6,437.04 2.90 18,667 3.92 732
17,975.37 1.45 26,064 3.92 1,022
S 1,754
13,682.04 2.90 39,678 3.914 1,553
9,126.66 1.45 13,233 3.914 518

$ 2,071
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APPENDIX C

(Continued)

Estimated
Assessment Assessed Tax Estimated
County Acres Rate Value Ratel Taxes
Mineral:
Noncompetitive 12,373.26 1.45 17,941 5.00 897
S 897
Nye:
Competitive 1,311.90 2.90 3,805 3.70 141
Noncompetitive 53,471.17 1.45 77,533 3.70 2,869
‘ S 3,010
Pershing:
Competitive 28,546.08 2.90 82,784 3.28 2,715
Noncompetitive 77,372.20 1.45 112,190 3.28 3,680
$ 6,395
Storey:
Noncompetitive 543,22 1.45 788 4.79 38
3 38
Washoe:
Competitive 14,492.68 2.90 42,028 3.869 1,626
Noncompetitive 24,723.52 1.45 35,849 3.869 1,387
$ 3,013
White Pine:
Noncompetitive 39,079.60 1.45 56,665 3.60 2,040
$ 2,040
710,371.63% $1,233,725 $44,837

1. Tax rates are those found in the preliminary draft of the Department of
Taxation's Redbook for fiscal year 1978-79. Since most geothermal re-
sources are not located in urban areas, the general rural tax rates were
used. Such tax rates generally include the county rate plus the school
district rate and also includes the $.25 state property tax assessment.
The estimated distribution of these taxes would be $41,753 to local gov-
ernment units and $3,084 to the state general fund.

2. There are a total of 427 leases outstanding as of 6/5/78 for an average
of 1,663.63 acres per lease.



APPENDIX D

EXAMPLES OF CURRENT TAX LAWS AND REGULATIONS

Most geothermal projects in Nevada are on federal leased lands.
These lands are leased under authority of the "Geothermal Steam
Act of 1970" either competitively or noncompetitively. Lands
that are known to have some geothermal potential and meet certain
standards are classified by the United States Geological Survey
as "Known Geothermal Resource Areas" (KGRA) and must be leased
competitively. All other eligible federal lands can be leased by
the Bureau of Land Management on a noncompetitive basis. Under
the "Geothermal Steam Act of 1970" a single person or company can
not lease or control more than 20,480 acres in any one state for
geothermal purposes. In addition, federal regulations limit a
single leasing unit to 2,560 acres of land (most leased unlts in
Nevada are less than 2, 560)

The Nevada Tax Commission has described in Bulletin No. 139,

July 1, 1977, the procedures county assessors are to follow in
assessing geothermal leases. These regulations establish the
current assessment rate at $1.45 per acre for noncompetitive
leases and $2.90 per acre for competitive leases. The average
county tax rate for tax year 1977-78 of $3.72 per $100 of as-
sessed value was chosen for demonstration purposes since most
potential geothermal sites within the state are located in rural
areas of the various counties where only the county rate would

be in effect (county rate as used includes school district rates).

Using the factors and limitations outlined above, the following
examples demonstrate how the current assessment and tax laws and
regulations are applied to possessory interests:

Noncompetitive Leases:

Per Acre:

1 Acre

X S 1.45 Per Bulletin No. 139
S 1.45 Assessed Value

X 8 3.72 Average Tax Rate

S .05 Estimated Tax

Per Lease Unit:

2,560 Acres (maximum)

X S 1.45 Per Bulletin No. 139
$ 3,712.00 Assessed Value

X $ 3.72 Average Tax Rate

S 138.08 Estimated Tax
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APPENDIX D

(Continued)
Noncompetitive Leases: {Continued)
Maximum Holding:
20,480 Acres
X $ 1.45 Per Bulletin No. 139
$29,696.00 Assessed Value
X $ 3.72 Average Tax Rate

$ 1,104.69 Estimated Tax

Competitive Leases:

Per Acre:

1 Acre

X S 2.90 Per Bulletin No. 139
S 2.90 Assessed Value

X $ 3.72 Average Tax Rate

S .11 Estimated Tax

Per Lease Unit:

2,560 Acres (maximum)

X 8 2.90 Per Bulletin No. 139
S 7,424.00 Assessed Value

X § 3.72 Average Tax

S 276.17 Estimated Tax

Maximum Holding:

20,480 Acres

X $ 2.90 Per Bulletin No. 139
$59,392.00 Assessed Value

X 8 3.72 Average Tax

$ 2,209.38 Estimated Tax

Private Property Leases:

Bulletin No. 139 specifies that assessment of geothermal
leases on private land will be based upon the actual rent
and term of the lease capitalized at 20%. The only such
lease known at this time has resulted in the following
assessment:

2,380 Acres

$24,238.00 Assessed Value

$ 10.18 Computed Assessment Per Acre

$ 901.65 Estimated Tax (Using Average Tax Rate

of $3.72)
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APPENDIX D
(Continued)

Private Property Leases: (Continued)

Under current laws the lessor on federal property will be
assessed for his possessory interest for the life of the
lease. Additional assessments would be made for all im-
provements and personal property as these are acquired or
constructed. Assessments for these improvements would be
based on 35% of their value just as all other privately
owned property is assessed and taxed.
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APPENDIX E

IN THE SUPREME COURT OF THE STATZ OF NEVaDa

STANDARD QIL CCHPANY OF

CALIFORNIA, A Delaware
Corporacion,
Appellanc, : . o
i Ul 7873
Ny ]
Jo. 9202 ! - C. R TAVLIECRT
Clspn OF, puprsy

vs.

FILED

"N Cous
3. Jvf\zﬂﬂpgg/ﬁ:

I

TOM PASTORINO, Eureka Councy
TEPUTY CLERX

Assessor, NEVADA Tii
COMMISSION, and zhe STATE OF
JEVADA,

Respondents,

N N N N N NN NN

Appeal frcm declaratory judgmenc, Third Judieial

Piszricc Court, Eurska County; Scanlev A. Smar:, Judge.

Affirmed.
Vargas, Bartlacz & Dixen,
and Frederiz R. Scari
Zor Appellansz.

Rotert List, aczorney General, !
James D. Salo, Deputy Atzormey

Generzl, znd Marsha Clzaran,

Deputy Attorney General,
Carson Cicy,
for Respondents.

Q

"o

4
“
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3y the Courc, GUWDERSCN, J.:

Standard Qi1 Cempany of Califzormiz here ap;éals a
judgment declaring SRS 361.137 censcirucicnal undar bot: tha
Yevada and fesderzal comscicuzicns, and Jermiciing rsscondanc
assessor and tax commission o izpose raxes Jursuanc to the
statuce. We affirm the discrict cours's decarminarions.

Scandard is lessee under cil zand gas leszsas of
Teal property owned by che 3urezu of Land Mznzgemenc in
Zurska Councy. Frem 1968 to 1973, the Nevada Tax Commission

diraczed the Eurska Councy issessor =0 collecrs raxes Zrom
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sroctest and placed in 2 suspension fund, pending judicial

determinacion of che fax aurhoriczies’ =ight o tax oii

.laases.

Standard then filed an acrtion to declare RS

13%1.157 unconscitutional, and to enjoin respondents Ircm

raxiag its leases. The parties encared a stipulacion of
faces, and filed cross-moticns for summary judgment. The

distzicr court granted the tax auchorities' =metion for

 summary judgment, declaring the scacuce constitutional.

‘Szandard hers contescs that determinaction, allaging Zour

‘econscitutional infi-mities.

it

u

1. Scandard first concands NRS 361.157(l) violartes

‘zhe supramacy clause of che Zederzl comstizucion by taxing

the real propercy of the federal gzovermment. See U.S.
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NRS 361.157(1) provides im rslavant pars:

Wien any real escace which for any raason
is exzz=pt from taxactlion is lassed, lcamed cr
otherwise made availabls to and used by & . . .
corporacicn inm conneczion with a2 bDusiness con-

ducted for profiz, ic is subjecr zo taxacion in
the szme amount and td the same axTent as Ihough

ke lesse= or user werz the cwner of che rezl

iz is well sectled thac a sczze may not directl

7

rax real properzy of the Unired Stazas. Agriculiural 3ank
v. Tax Comm'=z, 392 U.S. 339 (156€8); MeCulloch v. Maryland,
17 U.S. 318 (18L%). EHowever, a stace may cax a lassee of

zhat same faderzl property so long as the fzx does noc

discriminate against federal lessees in favor of scate

lessees. Compare Moses Lake Homes vs. Grant Councy, 365 U.S.

744 (L961), daclazing unconstizutional a Washiingzon stacuce

wnich tvaxed federal lassees az full value znd szaca lasses

lessees of govermment property basad om full wvalue of
sroperzy. Standard contends NRS 361.1537(l) impesas a2

direct czax on federal sroperty, urzing chat the zax is




APPENDIX E
. {Continued)
measured by the full value of the land, thereby taxing both

the leasehold interest and che reversionary interest held by
the government. This argument is neither supported by the
evidence, nor by the law. \

The record shows the assessor did not tax the full
value of the land. He was required to tax only 35% of
capitalized renczl value on competitive leases, and $2.20
per acre on non-competitive leases. In any event, a state

does not violate the supremacy clause by using the full,

rh

air market value of the land as the basis for the assessment.

ee Uniced Stares vs. Detroit, cited above at 470.

wn

|

We also reject Standard's contention that the
statute requires continuved taxation once the land. reverts
from the lessee to the government at the expiration of the
leasehold. We will mot so broadly comstrue the statule to
reach an unconstitucional result. In our view, NRS 361.157(1l)
provides for tazxation only while the land is subject to a
lessee's interest. The tax ceases once it reverts To the
government.
2. Standard next clzims NRS 361.157(3)(d) invidiously
discriminates against certain users of faderal lands in
iolacion of the equal protectiom clause of the federal
constiturion. See U.S. Const. amend. XIV, §lL. This claim
is based on the differing twreartmenr given to certain classes
of lessees of federzl land--i.e. oll lessees are taxed,
while grazing lessees are exempcad from taxationm.
NRS 361.157 provides in relevant part:
1. [Leaseholds may be taxed] . . .
2. ...
3. Subsection 1 does not apply to:
(a) . . .
¢-)
(¢) . . . ) o
(d) Property leased or otherwise made available
to and used by a private individual, association,
corperation, . . . or a political subdivision

under the provisions of the Taylor Grazing Act or
by the United States Forest Service or the Bureau oI
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Reclamation or the United States Department of the
Interior;

When the statute was amended in 1967, an accompanying preamble’

specifically provided that the above exemption applied only
to grazing lessees: "WHEREAS, The particular exceptions

provided by paragraph (d) of subsection [3] weres meant to

apply only to lands made available for grazing by the named
i federal agemcies . . . which might hold lands suitable for
i grazing; . . ." 1967 Nev. Stats. 134. Thus, all lessees
i from the federal government are subject to Cax except grazing
; lessees, and Standard therefore claims this violates the
i equal protection clause of the federal comscitution. We
1 disagree.

Wnile subsection 3(d) does discriminate by providing
preferential treatment to grazers, such discrimination will
not necessarily violate equal protection if there is a
rational basis for the exempticn. See Allied Stores of Ohio

v. Bowers, 358 U.S. 522 (1959). A statute must be upheld

"if any state of facts reasonably can be conceived [to]

i sustain it." Phillips Chemical Company v. Dumas School
i District, 361 U.S. 3768, 383 (1960). '"[Tlhe State's power to
I classify is, indeed, extremely broad, and its discretiom is

limited only by consctitutional rights and by the doctrine

that a classificaticn may not be palpably arbicrary." Ibid.

“"That a statute may discriminate in favor of a certain class

1. . s .- i s . . -
does not render it arbitrary if the discrimination is founded
upon a reasonable distinction, or difference in state policy."
U.S. v. Township of Muskagon, 3535 U.S. 484, 528 (1958).

Here, the legislacure clearly desired toc protect

grazing intarests from onerous tax liability. See Preamble
to 1967 Nev. Stats., cited above. Grazers do not pay for

their "leases” by the acre, but instead must pay che Burezu

of Land Management a separate fee for each head of cattle.

(The current rate is $1.51 per head per month.) Oil lessees,

34.
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“ on the other hand, pay a flat nominal consideration per acre-

—
fo=

for their leases. A this indicates the legislature has
consciously decided to give grazing interests a tax adjustment,
consiscent with such business comsiderations as the cost of
obtaining leases from the federal government, and perhaps the
fact that their activicies do not permanently deplete natural
resources. The staturory scheme would therefore appear to
have a rational basis, and not to violare equal protection
principles. CE£. Sproul vs. Gilbert, 339 P.2d 543 (O0r.1960).
3. Appellant next contends oil wells and leases
are unpatented "mines"” or '"mining claims’ which are exempt
from property taxatiocn pursuant to article 10, §l of the
Nevada Constitcution.
Arcicle 10, §1 provides in pertinent part:
The legislacure shall provide by law for a uniform
and equal rate of assessment and taxationm, and
shall prescribe such regulations as shall secure a
just valuarion for taxation of all property, real,
personal and possessory, except mines and mining
claims, when not patented, the proceeds alone of
wnich shall be assessed and taxed, and when patented,
each patented mine shall be assessed at not less
than five hundred dollars ($500), except when one
hundred dollars ($100) in labor has been actually
performed on such patented mine during the year,
in addition to the tax on net proceeds;

Appellant insists oil wells and oil leases are

"aines and mining claims" within the meaning of the consticutiocn,

and should therefors be exempt from propercy taxa:icn.l

Authority on this point is clearly splic. Some jurisdiccicns

nave held oil is a mineral, and oil wells are mines. ee
Burke v. Southerm Pacific Railway Co., 234 U.S. 669 (191&),
citing congressional statutory scheme as the primary basis
for the above conclusion; Mid-Northerm 0il Co. v. Walker,
211 P.333 (Mont.1922), citing Burke; Scuthland Royalty Co.
v. American Perroleum Corp., 378 S.W. 2d 50 (Tex.l964). See
also, Opinions of the Nevada Atctorney Gemeral #4035, 109
(I%%87) meaning of mine for decermining the gross yield under
the ner proceeds of mine act.

On the other hand, other courts have held that an oil
well is not a mine. CE£. J. M. Guffey Petroleum Co. V.
Murrzsl, 353 So0.705 (La.1910), oil well not a mine within the -
meaning of comstitutional provision exempting taxation of
property used in mining operationms; Cartex v. Phillips, 212
P.747 (Ck1.1923), an oil well not a mine for income tax
purposes; Hollingworth v. Berry, 192 P.763 (Kan.1920), an
oil well not a mine under workmen's compensation coverage;
Barton v. Wichirca River 0il Co., 187 S.W.l043 (Tex.Civ.App.1913)
an oil well not a mine for purposes of statutory Lien.

Suppori for the latrer view can also be found in common

35.
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We need not decide this issue as proffered, however, because

. the sole question before this court is whecher oil lesases

should be exempt from property taxation. We note that in
975

1975 the legislature defined a "mine” as follows:

"Mine'' means:
1. An area of land:
(a) Where exploration is conducted to discover or
delineate minerals or wmineral commodities in any
deposit;
(b) Where development is conducted O prepare OT
open any deposit of minerals or mineral commodities
other than solid fuels for extraction; or
(¢) Where exploitation or extraction of minerals
or mineral commodities other chan solid fuels is
conducted from any deposit; . . .
3. Scructures, equipment, machinery, apparatus or
other property, upon the surface or underground,
used or to facilitate the work of exploring, [
develoving or extracting minerals or mineral i
commodicies other chnan solid fuels in or from any
deposit; or
4. Beneficiation plants, mills, smelters, rafineries !
or other proparty used or to facilitate the
reatment or reduction of any minerals or mineral
commodities, whether or not contiguous to an area
where exploication or extraction of minerals or
|
i

mineral commodities 1s conducted from any deposict.
(Emphasis added.) RS 5TZ.C06.

This, we believe, articulated the fundamental understanding of che
1

term "mine" previously existing. Thus, at leasc uncil "mines”

are created through an actual exploration or extraction, the

interests in question would be taxable as any other leasehold i

|
interest. Therefors, we conclude such totally undeveloped oil !
3
|

leases are not exempced from property taxation wichin the meaning.
1

of arcicle 16, §l of che Nevada Constitution.
!
4. Standard finally claims NRS 361.157 violates j

article &4, §17 of the Nevada Constitution which provides in

underscanding. Webster has defined "minerals' as "'any chemical
alement or compound occurring naturally as a product of imorganic
process . . . ;" and '"'mine'" as 'a pit or excavation in the earth
from which ore, precious stones, coal, or other mineral substances
are taken by digging or by any of various other mining metiods
. . ." Webstar's New International Dictiomary (2nd ed.1961).
Because 0Ll 1s an organic subscance, it does ncot fall wichin
the accepted definition of mineral. In examining the Nevada
Conscituticnal Debates and Proceedings (l864), iz also appears
the tramers only made reference to mines as they exiscted in
1864--i.e., silver, gold, and quartz mines. Ibid. 318-386.

In oral argument, appellant mistakenly stated our decision
in State v. Ellison Ranching Co., 93 Nev. 373, 571 P.24 3%4
(1977) clearly established that an o0il well is a mine. That
issue was not considered, and the opinion does not support
appellant's claim.
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"E Legislature shall
embrace but one subject, and macter, properly connected’
therewith, which subject shall be bdriefly expressed in the
title; . . ." Curiously, appellant now contends the property
tax levied under 361.157 is really a privilege and use tax.

None of its authority stands for the stated proposition, and
courts dealing with lessee taxation havé regarded cthe assessment
as an ad valorem proverty tax. CI. United States vs. State

ex rel. Beko, 88 Nev. 76, 493 P.2d 1324 (1972); Soroul,

cited above. Therefore, NRS 361.1537 does not violate the

above conscitutional mandate. It embraces but omne subject--

i.e., property taxation.

Gunderson
We cgreur:
(£~ 423:« ,C.J.
Batjer d ’
-2, A
P ety J.
towbray ,;,—~
A o $30 NS ,J.
Thompson ™ o /
o
//¢7 2 ,,§§§7
7 et G et 3.
Manoukia 7
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July 25, 1978

Mr. Dan Miles, Deputy Fiscal Analyst
Fiscal Analysis Division

Legislative Counsel Bureau
Legislative Building, Capitol Complex
Carson City, Nevada 89710

Dear Dan:

You have asked our opinion on whether in view of the su-
preme court's decision in Standard Oil Co. of California v.
Pastorino, 94 Nev. ’ P.2d (LS78), Advance
Opinion No. 84, an amendment of NRS 361.157 to exempt the
possessory interest in leases for the development of geother-
mal resources from property taxation:

1. Would afford Standard Cil or other leaseholders for
oil and gas exploration an opportunity to again gquestion the
constitutionality of NRS 361.157; and

2. If so, is it more likely the courts would find in
the lessors' favor?

You have also asked:

3. If the courts found NRS 361.157 unconstitutional,
would they declare the statute invalid as applied to all

types of possessory interest or only as applied to oil and
gas leases?

4. What could be offered in such an amendment to satisfy
the constitutional requirement for a "rational basis" for the

preferential treatment which would be accorded to geothermal
leases.

Question No. 1.

Under the doctrine of res judicata, parties are precluded
from relitigating what is substantially the same cause of ac-
tion. Clark v. Clark, 80 Nev. 52, 535 and 36, 389 P.2d 69 (1964).
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If an oil and gas lessee who was not a party in the Pastorino
case brings an action challenging the constitutionality of
NRS 361.157 or if Standard 0Oil brings a claim based on taxes
paid in a period different from that involved in Pastorino,
the cause of action would be different and res judicata would
not bar the action.

Under the doctrine of collateral estoppel, parties in a
different cause of action are precluded from relitigating the
same 1issues of fact. Clark v. Clark, supra. The consitutional
questions raised in Pastorino are issues of law and whether
the doctrine of collateral estoppel applies to those issues
apparently has not yet been decided in Nevada. Even so, with
respect to issues or questions of law, Nevada courts follow
the rule of stare decisis: that a guestion once deliberately
examined and decided should be considered as settled and the
decision will be overruled only if clearly erroneous. Stocks
v. Stocks, 64 Nev. 431, 438, 183 P.2d4 617 (1947). The pro-
posed amendment of NRS 361.157 to exempt the possessory in-
terest in geothermal leases from the property tax would ap-
pear to have no bearing on three of the four constitutional
challenges raised in Pastorino, namely: that subsection 1 of
NRS 361.157 violates the supremacy clause of the federal con-
stitution; that oil wells and leases are unpatented "mines"
or "mining claims" exempt from taxation under Nev. Art. 4, §l7
If these issues of law were again raised, the supreme court
in  all likelihood would follow the rule of stare decisis and
hold that its decision in Pastorino controls over those ques-
tions.

The proposed amendment does, however, make a different
question of Standard 0il's contention that NRS 361.157 invid-
iously discriminates against certain users of federal lands
in violation of the equal protection clause of the 1l4th Amend-
ment of the federal constitution. In Pastorino that claim
was based on the differing treatment given to oil lessees and
grazing lessees. Under the proposed amendment, the discrimina-
tion would appear between o0il lessees and geothermal lessees.
Because the amendment changes the basis of the claim, it does
present another opportunity for the court to examine the con-
stitutionality of NRS 361.157 with respect to the new claim.
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Question No. 2.

The test for invidious discrimination under the egual
protection clause of the 1l4th Amendment applied to tax legis-
lation was reiterated by the court in Pastorino:

While subsection 3 (d) [of NRS 361.157] does discriminate
by providing preferential treatment to grazers, such dis-
crimination will not necessarily violate egual protection
if there is a rational basis for the exemption. [Cita-
tion omitted.] A statute must be upheld "if any state

of facts reasonably can be conceived [to] sustain it."
[Citation omitted.] " [Tlhe State's power to classify is,
indeed, extremely broad, and its discretion is limited
only by constitutional rights and by the doctrine that

a classification may not be palpably arbitrary." [Cita-
tion omitted.] "That a statute may discriminate in favor
of a certain class does not render it arbitrary if the
discrimination is founded upon a reasonable distinction,
or difference in state policy." [Citation omitted.]

We believe the court could find a rational basis for giv-
ing preferential tax treatment under NRS 361.157 to geothermal
lessees over o0il and gas lessees. We understand it can be
shown that as compared with the o0il and gas industry, the
geothermal "industry" is in its infancy, there are consider-
able differences in the technology and capital available to
it and in the time needed to develop markets for its prod-
ucts. In view of the current energy situation, it would not
seem unreasonable for the state to adopt a policy of encourag-
ing the development of new forms of energy through preferen-
tial tax treatment as contemplated in the proposed amendment.

Question No. 3.

The Nevada supreme court has declared that when it finds
a statute to be partially invalid, it will determine whether
or not the invalid portion is severable from the remainder of
the statute. A two-prong test is applied: first, whether
the remainder can stand independently of the invalid portion;
and second, whether the legislature would intend that it °
should do so. County of Clark v. Citv of Las Vegas, 92 Nev.
323, 335, 550 P.2d 779 (1976). The intent of the legislature
that an invalid provision of NRS or application of that pro-
vision should not affect those provisions or applications
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which can be given effect without the invalid provision or ap-
plication has been declared for every provision of NRS in NRS 0.-
020. ©NRS 361.157 can certainly stand independently of the pro-
posed amendment as it now does. If the court declared the pro-
posed amendment invalid, it could find it severable from the
remainder of NRS 361.157.

Question No. 4.

We would suggest that the bill making the proposed amend-
ment contain legislative findings which set out the strongest
possible reasons for giving preferential tax treatment to geo-
thermal lessees.

Very truly yours,

FRANK W. DAYKIN
Legislative Counsel

Bym . %%&7—-—

Gerald A. Lopez
Deputy Legislative Counsel

GAL:ke
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TAXATION OF GEOTHERMAL RZSOURCES IN NEVADA

QUESTIONNAIRE RESPONSE RECAP

Is your company now, or do you expect your company to be involved
with geothermal resources in Nevada?

Yes 24
No 0
No Response 0

Five-questionnaires were returned unanswered because the respon-
dents no longer had an active interest in geothermal resources in
Nevada. Since these respondents failed to answer any questions
their questionnaires were deleted from the sample and therefore
all respondents (100%) expressed an interest in Nevada's geother—~
mal resources.

Which area(s) of the geothermal industry is your company involved
with?

21 Exploration

16 Development
11 Production

Resource Uéilization:
15 Electrical Energy
4 Agriculture
3 Heating
4 Industrial (Drying, etc.)

0 Other: (Specify)

0 Other: (Specify)

Respondents to the questionnaire are involved with virtually all
phases of geothermal energy. Although some interest is apparent
in agricultural and industrial uses of the resource, the industry
is more keenly interested in the development of geothermal energy
for the generation of electricity.

When considering property taxation in Nevada should geothermal
resources be regarded as:
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10 (41.7%) Mineral

0 (0 %) Water

1l (45.8%) Separate Resource (neither mineral nor water)

3 (12.5%) No Response

When considering water rights and water appropriation in Nevada
should geothermal resources be regarded as:

8 (33.3%) Mineral

0 ( 0 %) Water

11 (45.8%) Separate Resource (neither mineral nor water)

5 (20.9%) No Response

One respondent commented that geothermal resource status is a
highly complex matter which will ultimately be determined in
the courts.

When considering ownership rights on private land in Nevada
should geothermal resources be regarded as:

9 (37.5%) Mineral

O ( 0 %) Water

11 (45.8%) Separate Resource (neither mineral nor water)

4 (16.7%) No Response

What unique (if any) problems occur in the exploratidn and de-
velopment of geothermal resources in Nevada?

10 (41.2%) None

4 (16.7%) Large federal land holdings

4 (16.7%) Long distances from resources to consumer

7 (29.2%) No Response

Nearly 70% of the respondents indicated there were no geothermal
problems unique to Nevada or failed to respond to the gquestion.
Those that did respond cited the large federal land holdings and
sizable distances between resources and consumers in the state.
These problems are perhaps more apparent in Nevada but are not
necessarily unique to the state.

What impact do these unique problems have on exploration and de-
velopment of geothermal resources in Nevada?
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7 (29.2%) ©None

| nd

( 4.2%) Federal lease limits exploration

-

( 4.2%) Federal regulations make it more difficult to gain
approvals

3 (12.5%) Increases exploration costs

2 ( 8.3%) Increases”development time

9 (37.5%) No Response

These respondents in question number 6 who cited federal lands
and leasing as a problem unique to Nevada suggested the conse-~
guences include federal lease limitations on exploring and more
difficulty in gaining required approvals which in turn would
increase both costs and development time. Those indicating
long distances as a problem saw increased development costs as
a possible impact.

In your experience, how does the cost of drilling a production
0il well compare with the cost of drilling a production geother-
mal well? Please explain (Provide average cost if available).

19 (79.2%) Geothermal more expensive

0 ( 0 %) Oil more expensive

5 (20.8%) No Response

Responses indicated that the cost of a geothermal well ranged
from 1 1/2 to 4 times the cost of an o0il well. Many respon-
dents suggested costs for a geothermal well often run as high

as $500,000 to $900,000. One cited a typical cost of $150 per
foot (e.g.; 5,000 feet times $150 egquals $750,000). Several
responses indicated the primary reason for higher costs in geo-
thermal is the harder material and rock through which the well
must be drilled. This survey and most literature on the subject
agree that geothermal well drilling is substantially more expen-
sive than a comparable o0il well.

Has exploration activity in Nevada been sufficient to predict
actual geothermal resource potential?

3 (12.5%) Yes

19 (79.2%) No

2 ( 8.3%) No Response

The responses to this question point up the fact that the geo-
thermal industry is in its infancy and that no one can predict
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with any reliability its future. This fact compounds the prob-
lem of trying to determine if tax breaks or incentives are war-
ranted and what their fiscal impacts might be.

To which use(s) do you expect Nevada's geothermal resources will
be put: .

22 (91.7%) Electricity Generation

15 (62.5%) Space Heating

16 (66.7%) Other Heating Uses (Drying, etc.)

16 (66.7%) Agriculture

1l ( 4.2%) Aquaculture

1l (4.2%) Space Conditioning

1l (4.2%) Mineral Processing

2 ( 8.3%) No Response

Overall the responses indicate optimism. This is not to be un-
expected since the respondents are all members of or interested

in the geothermal industry and in many cases have already invested

substantial sums in exploration in Nevada. It would appear that
most respondents are exploring for resources capable of generat-
ing electricity.

Do you expect that Nevada's geothermal resources can become com-
petitive with other energy sources (gas, coal, etc.) for the
generation of electricity?

17 (70.9%) Yes

3 (12.5%) No

2 ( 8.3%) Possibly

2 ( 8.3%) No Response

This question like numbers 10, 12 and 13 indicates that the in-
dustry is pursuing an exploration.program geared toward electri-

city generation with some optimism. Several questionnaires

qualified their affirmative answer by limiting it to only some
areas of the state. These respondents apparently feel that not
all known geothermal areas of the state will prove sufficient
for competitive electrical generation.

Is the character of geothermal resources in Nevada capable of
immediate development for:
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Yes Maybe No
Electricity Generation 13 (54.2%) 2 (8.3%) 7 (29.2%)
Space Heating 16 (66.7%) 1 (4.2%) 4 (16.7%)

Other Heating Uses (Drying, etc.) 15 (62.5%) 2 (8.3%) 5 (20.8%)

Agriculture 13 (54.2%) 1 (4.2%) 4 (16.7%)

Other (Specify) - - - - - =

How long would you expect'it to be (if at all) that we may see
electrical generation from geothermal resources in Nevada?

9 (37.5%) 2 to 5 Years

11 (45.8%) 5 to 10 Years

3 (12.5%) 10 to 15 Years

- - More than 15 Years

1l ( 4.2%) No Response

None of the respondents indicated that they did not expect Nevada's
resources to ever produce electricity. There is considerable dis-
agreement, however, on how long it will take. Several respondents
who indicated 2 to 5 years qualified their answer to depend on the
amount of governmental (federal, state and local) regulation and
interference yet forthcoming. They indicated that greater inter-
ference would no doubt prolong development goals.

Are any tax incentives or advantages needed for developers of
geothermal resources in Nevada to maintain a competitive basis
with alternate energy resources?:

20 (83.3%) Yes

3 (12.5%) No

1 ( 4.2%) No Response

Most comments received on this question suggested that because
the geothermal industry is new, resources are unproven and sub-
stantial institutional barriers exist there is great risk and
incentives are needed to stimulate exploration and capital for-
mation. Suggested incentives or advantages ranged from forgive-
ness of taxes to direct state financial support of exploration
and development, however, more common was the response that any
incentive or advantage would be welcome. One respondent indi-
cated it was more important to remove other barriers such as
refusing to lease (federal) lands and environmental controls than
to grant the incentives.
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Have tax laws in Nevada acted as a disincentive in any of your
projects to date? If yes, please explain.

6 (25.0%) Yes

13 (54.2%) No

5 {(20.8%) No Response

In spite of responses to other gquestions on tax incentives, over
50 percent of the respondents indicate Nevada tax laws have not
acted as a disincentive to any of their projects. All six of
the yes answers cited the taxation of possessory interests on
leaseholds prior to production as the disincentive, however,
none of the six indicated whether or not they would be forced

to give up their lease as a result of this taxation or to what
extent the tax laws acted as a disincentive.

Does Nevada state tax policy affect obtaining risk capital? If
yes, please explain.

8 (33.3%) Yes

4 (16.7%) No

12 (50.0%) No Response

Nearly half the respondents failed to answer this question.
Several of these indicated it was either too early to tell or
they had no experience yet in Nevada. Most respondents answer-
ing yes suggested that taxes are always a consideration in com-
mitting risk capital and that payment of taxes either diverts
needed capital from exploration and development -or simply in-
creases the need for capital.

Has the taxation of possessory interest (leasehold interest) op-
erated as a disincentive to geothermal exploration in Nevada?
If yes, please explain. -

17 (70.8%) Yes

1l (4.2%) No

6 (25.0%) No Response

Nearly three~quarters of the respondents were of the opinion
that taxation of possessory interest could act as a disincen-
tive. The most common comment was simply that this tax dis-
couraged investors and adds more cost to an already risky
venture. Several questionnaires also indicated that this was
not the taxing practice of other states and therefore Nevada
might be at a disadvantage. One response suggested that this
tax’ was especially troublesome to small operators or individ-
uals since they find it more difficult to raise the necessary
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capital. Another respondent argued that the tax on possessory
interest is a tax on something of unknown value and possibly

of no value since only some leases will ever produce income.
Only one respondent indicated they would make no further invest-
ments in Nevada because of the possessory 1nterest tax (federal
leases).

Has taxation before production or before the resource is proven
operated as a disincentive to geothermal exploratlon in Nevada?
If ves, please explain.

18 (75.0%) Yes

2 (8.3%) No

4 (16.7%) No Response

Most respondents equated taxation before production to taxation
of possessory interests since they are primarily exploring on
leased federal land. The two are not always the same, however,
since one could purchase land privately for exploration and pay
property taxes long before production and not pay any taxes
because of possessory interests. The most frequent remark on
this question pointed out the basic difference between a geo-
thermal development and an oil or gas development is the time
between possession of the property and a revenue producing prod-
uct. Oil and gas leases may become productive within a year
while geothermal will probably take 7 to 10 years. Some pre-—
dicted ranges of 7 to 15 years. This long period of invest-
ment and development before income can be realized makes the
property tax on geothermal appear punitive when comparing it

"with other mineral pursuits.

At what point in the exploration and development of a geothermal
resource should state property taxation begin? Please explain.

8 (33.3%) After production is proven

13 (54.2%) After first sale of the resource

/
1 ( 4.2%) After risk capital is recovered

2 ( 8.3%) No Response

All respondents felt that taxation should start sometime after
possession of the land is taken. Most responded either after
production or after the first sale. It would appear that most
of the respondents used the terms "after production"” and "after
sale" synonymously and therefore intended the same response.

Assuming a productive leasehold, what type of taxation do you

feel would prove most equitable to the geothermal industry and
the state? Please explain.
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2 ( 8.3%) Severance Tax 2 {( 8.3%) Ad valorem
13 (54.2%) Net Proceeds 5 (20.9%) No Response
2‘( 8.3%) Gross Proceeds - - Other (Specify)

One respondent suggested that a net proceeds tax is the only
type of tax that recognizes that different geothermal resources
will have differing values and differing costs to produce. For
instance, hot dry steam has a greater potential value than hot
water and it costs far less to develop a resource field at 1,000
foot depth than at a 10,000 foot depth. A net proceeds tax auto-
matically accounts for these variances in its calculation. One
respondent who favored a severance tax because it is easy to
calculate and apply warned that something would have to be built
into the severance tax to recognize these varying degrees of
value.

In your experienée do you feel that Nevada's current taxing
practice of geothermal resources is ultimately more fair than
other western states? Please explain.

2 ( 8.3%) Yes

9 (37.5%) No

13 (54.2%) No Response

Apparently most respondents had no opinion as to the fairness
of Nevada's current tax scheme in relation to other states.
Eight of the nine who indicated that Nevada's tax was unfair
cited the taxation of possessory interest on federal lands as .
the reason. None of the respondents compared actual tax dollar
costs between states in their answers.

If you advocate tax changes for geothermal resources in Nevada
when must they become effective to avoid discouraging explora-
tion and development in Nevada? Please explain.

12 (50.0%) As soon as possible

1 ( 4.2%) Two Years

0 ( 0 &) Five Years

1 ( 4.2%) Retroactively

10 (41.6%) . No Response

As expected most respondents to this question wanted or sug-
gested immediate change in order to eliminate discouraging

exploration and development. It must be remembered, however,
that any changes requiring legislation would take until mid-
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1979 and any constitutional changes would take a minimum of
5 years.

Rank in order those barriers which currently act as a disincen-
tive to exploration and development of geothermal resources in
Nevada. (1 equals most obstructive)

(Number in parenthesis is number of 1l's received)

4 (2) Federal Income Tax

6 (1) State Tax Policy (Nevada)

1l .(6) Federal Leasing Regulations

5 State Water Laws

9 - Other State Regulations (Specify) Information Disclosure

7 (1) Lack of Resource Markets

2 (2) Environmental Controls

4 (2) Technological Problems

8 -Local Regulations (Specify) Not specified

3 (3) Lack of Risk Capital

* Other (Specify) Economics

(5) No Response

*This response was only received on two questionnaires, however,
it was ranked 1 and 2.

Federal leasing regulations was easily the winner as the most
obstructive institutional barrier. From there different re-
spondents listed different priorities. 1In general, smaller
firms or individuals listed lack of risk capital very high as
well as technological problems. Larger firms tended to be more
concerned with environmental controls and state water laws and
regulations. Most respondents felt that federal taxes were
more obstructive than state taxes., State tax policy ranked
sixth out of nine and was designated the number 1 problem on
only one questionnaire.- :

Do any state law or regulation areas act as disincentives to
geothermal exploration and development in Nevada, other than
taxation? Please list and explain.

5 (20.8%) Yes: Water Laws
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1l ( 4.2%) Yes: Environmental Controls

1 ( 4.2%) Yes: Disclosure Requirements (technical data)

1 (4.2%) Yes: Lack of clear cut policy

5 (20.8%) No:

12 (50.0%) No Response

Most of the comments offered suggested that geothermal does not
properly belong under the water laws and well drilling regula-
tions since these laws are largely antiquated and did not con-
template the nature of a geothermal resource. One respondent
recommended transfering regulatory control of geothermal to a
division of energy staffed by people with experience in energy
and oil and gas regulation. Another suggested that the state
should better define the resource and its requlations so that
developers can be certain of all requirements before investing.

Are any tax incentives needed for users of geothermal resources
in Nevada to maintain a competitive basis with alternate energy
resources? Please explain.

16 (66.7%) Yes

1 (4.2%) No

7 (29.1%) ©No Response

Several respondents suggested incentives for users may be needed
as well as for developers since the user also faces substantial
risks such as premature reservoir depletion and technological
problems such as scaling. Another suggests that it is important
to encourage acceptance of geothermal as an energy source by
users and the general public.

Do you feel that reciprocal tax agreements on energy may be nec-—
essary between importing and exporting states? Please explain.

3 (12.5%) Yes

8 (33.3%) No

13 (54.2%) No Response

Respondents offered very few éomments on this question. One
suggested this might be appropriate if Nevada were a net exporter

of energy and another suggested this area would be better left
to power companies.
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27. What types of state tax incentives (if any) would stimulate geo-
thermal development in Nevada?

12 (50.0%)
2 ( 8.3%)
2 (. 8.3%)
1 ( 4.2%)
1 ( 4.2%)
1 ( 4.2%)
8 (33.3%)

Postponement of taxes until sale
Exemption from possessory tax

Reduced tax for users .

None needed |

Anything

Tax exempt grace period (e.é.; 3 years)

No Response

28. What other incentives (if any) should the state provide to en-
courage geothermal exploration, development and use in Nevada?

2 ( 8.3%)
2 ( 8.3%)
3 (12.5%)
1 ( 4.2%)
3 (12.5%)
1 ( 4.2%)
1 ( 4.2%)
1 ( 4.2%)
1 ( 4.2%)
1 ( 4.2%)
13 (54.2%)
29. Would

No 2

Expedite permit procedure

‘Definitive state policy and regulations

State financing (project grants)

Guarantee 100% return on investment to utilities
through rates

Technical research and assistance

Eliminate sales or use tax on steam

Coordinate state and federal policy and regulations
Create state Qeothermal agency or board

Less bureaucracy - streamlinevregulations

Lessen environmental controls on power plant sites

No Response

you like to be notified as to the time and place of the
next oversite committee meeting on this study? Yes 22 (91.7%)

(8.3%).
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SUMMARY--Exempts geothermal development leases from property tax.
(BDR 32-95)
Fiscal Note: Effect on Local Government: Yes.
Effect on the State or on Industrial
Insurance: Yes.

AN ACT relating to property tax; providing for the exemption from
property tax of leases for geothermal development; and pro-
viding other matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE AND

ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. NRS 361.157 is hereby amended to read as follows:

361.157 l. When any real estate which for any reason is
exempt from taxation is leased, loaned or otherwise made available
to and used by a natural person, association, partnership or
corporation in connection with a business conducted for profit,
it is subject to taxation in the same amount and to the same
extent as though the lessee or user were the owner of the real
estate.

2. When any real estate which is exempt from taxation by
reason of its public ownership is used for the generation of
electric power, the value of ahy right to receive electric power
directly from the exempt real estate by a natural person, associa-
tion, partnership or corporation or by a political subdivision of
any other stéte is taxable as though the holder of that right
were the owner of the real estate in the same proportion which
his right bears to the total of all rights to receive electric

power generated through the use of that real estate.
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3. Subsection 1 does not aéply to:

(a) Property located upon or within tﬁe limits of a public
airport, park, market, fairground or upon similar property which
is available to the use of the general public; |

(b) Federal property for which payments are made in lieu of
taxes in amounts equivalent to taxes which might otherwise be
lawfully assessed;

(c) Property of any state-supported educational institution;

(d) Property leased or otherwise made available to and used by

a [private individual,] natural person, private association,

private corporation, municipal corporation, quasi-municipal cor-
poration or a political éubdivision under the provisions of the
Taylor Grazing Act or by the United States Forest Service or the
Bureau of Reclamation of the United States Department of the
Interior;

(e) Property of any Indian or of any Indian tribe, band or
community which is held in trust by the United States or subject
to a restriction against alienation by the United States; [or]

(£) Vending stand locations and facilities operated by blind
persons under the auspices of the bureau of services to the blind
of the rehabilitation division of the department of human resources,
regardless of whether the property is owned by the federal, state
or a local government [.] ; or

(g) Leases held by a natural person, corporation, association,

municipal corporation, quasi-municipal corporation or political

subdivision for development of geothermal resources, but only

for resources which have not been put intoc commercial production.
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4, Taxes shall be assessed to lessees or users of exempt real
estate and collected in the same manner as taxes assessed to
owners of other real estate, except that taxes due under this
section do not become a lien against the property. When due,
such taxes constitute a debt due from the lessee or user to the
county for which the taxes were assessed and if unpaid are
recoverable by the county in the proper court of the county.

Sec. 2. The legislature finds that geothermal energy is
distinct from fuels found underground in that no large, well-
organized effort has been made to locate and exploit it, and that
while it may become an important source of energy, exploration

for and exploitation of geothermal energy is an infant industry.
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