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SUMMARY OF RECOMMENDATIONS 
 

LEGISLATIVE COMMISSION’S SUBCOMMITTEE TO STUDY  
THE DEATH PENALTY AND RELATED DNA TESTING  

(Assembly Concurrent Resolution No. 3 [File No. 7,  
Statutes of Nevada 2001 Special Session]) 

 
Following is a summary of the recommendations adopted by the Legislative Commission’s 
Subcommittee to Study the Death Penalty and Related DNA Testing at its June 14, 2002, 
meeting.  These recommendations will be forwarded to the Legislative Commission and 
ultimately to the 2003 Session of the Nevada Legislature, as appropriate. 
 
 

RACIAL/BIAS/GENDER/ECONOMIC DISCRIMINATION 
 
RECOMMENDATION NO. 1 — Draft a letter, on behalf of the Assembly Concurrent 

Resolution (A.C.R.) 3 Subcommittee, to the Supreme Court of Nevada urging the 
Court to consider the issues of prejudice and economic bias in capital cases and to 
consider imposing a proportionality review of similar cases in which the death 
penalty was and was not sought.   

 
RECOMMENDATION NO. 2 — Draft legislation to require reporting of statistical 

information in all death penalty and homicide cases.  This recommendation, adopted 
in concept form, contains two parts:  (1) the first component requires an annual 
reporting by the district attorney for all non-negligent homicides; and (2) the second 
component requires that the trial court submit a report in all first-degree murder cases 
where a penalty hearing is conducted.   

 
 

AGGRAVATING AND MITIGATING CIRCUMSTANCES 
 
RECOMMENDATION NO. 3 — Draft legislation to eliminate the “great risk of death to more 

than one person” aggravating circumstance (subsection 3 of Nevada Revised 
Statutes [NRS] 200.033).  

 
RECOMMENDATION NO. 4 — Draft legislation to amend the current list of mitigating 

factors under NRS 200.035:   
 

• By adding a specific mitigating factor to NRS 200.035 that the defendant suffers 
from mental illness or has a history of psychological disturbance; and 

 
• By adding a requirement that the court list all of the “other” mitigating factors 

under NRS 200.035 individually and submit them in writing to the jury. 



 

 vi

COMPETENCY AND FUNDING OF COUNSEL 
 

RECOMMENDATION NO. 5 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 
the Supreme Court of Nevada urging the Court to consider creating an 
independent authority to recruit, select, train, monitor, support, and assist 
attorneys who represent defendants charged with a capital crime.   

 
RECOMMENDATION NO. 6 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider amending Supreme 
Court Rule (SCR) 250 to increase the minimum qualifications of counsel in capital 
cases to: 

 
• Require that trial counsel meet the following minimum requirements:  has 

(1) acted as defense counsel in no less than seven felony trials, at least two of 
which involved violent crimes and including one open murder case tried before 
a jury; (2) acted as defense cocounsel in at least two death penalty trials to 
verdict; (3) been licensed to practice law for at least three years and within the 
previous eighteen months; and (4) completed a minimum of eight hours of 
continuing legal education on the subject of defending capital cases. 

 
• Require that appellate counsel meet the following requirements:  has (1) acted 

as defense counsel in no less than seven felony appeals, at least two of which 
involved violent crimes and including one murder case; (2) acted as defense 
counsel in at least one death penalty case; (3) been licensed to practice law for at 
least three years; and (4) completed a minimum of eight hours of continuing 
legal education on the subject of defending capital cases. 

 
• Require that post-conviction relief counsel meet the following requirements:  has 

(1) acted as defense counsel in no less than seven post-conviction proceedings, 
at least two of which involved violent crimes and including one murder case; 
(2) previously acted as defense cocounsel in at least one death penalty trial, on 
appeal, or in post-conviction proceedings; (3) conducted at least two evidentiary 
hearings in post-conviction proceedings; (4) been licensed to practice law for at 
least three years; and (5) completed a minimum of eight hours of continuing 
legal education on the subject of defending capital cases. 

 
RECOMMENDATION NO. 7 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider amending SCR 250 by 
adding “Due to the unique severity of capital sentences and the complexity of 
capital litigation, the Supreme Court of Nevada shall not apply procedural default 
rules to bar consideration of constitutional issues on direct appeal or in collateral 
proceedings.”   

 
RECOMMENDATION NO. 8 — Draft legislation to require that a defense team on a capital 

case not handled by a public defender’s office include:  (1) two attorneys 
(in compliance with SCR 250); (2) an investigator; (3) a mitigation specialist or 
reasonable equivalent; (4) a forensic psychiatrist or forensic psychologist; and 
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(5) other defense team members as deemed necessary, upon motion of defense 
counsel.  The legislation is also directed to amend the presumptive limits on 
attorney fees prescribed by NRS 7.125 to $20,000 and to raise the limit on 
ancillary expenses under NRS 7.135 to $500. 
 

RECOMMENDATION NO. 9 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 
the Nevada Association of Counties and to the Office of the State Public Defender 
urging that payments for attorney fees and ancillary expenses be paid promptly.   

 
 

JURIES AND JURY INSTRUCTIONS 
 
RECOMMENDATION NO. 10 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider adopting a rule 
requiring individual voir dire and sequestering in capital cases.   

 
RECOMMENDATION NO. 11 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider adopting a rule 
requiring written jury questionnaires in capital cases.   

 
 

JUDICIAL FUNCTIONS AND THREE-JUDGE PANELS 
 
RECOMMENDATION NO. 12 — Draft legislation to eliminate three-judge panels in capital 

cases where the sentencing jury is hung.  In cases where the sentencing jury does 
not unanimously vote for death, the judge shall enter a sentence of life without the 
possibility of parole or shall empanel a new sentencing jury.  

 
RECOMMENDATION NO. 13 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider adopting a rule to 
require all judges who are going to preside over a death penalty case to receive a 
minimum of eight hours of continuing legal education on the subject of presiding 
over death penalty litigation.   

 
 

RULES OF PROCEDURE AND ARGUMENT 
 
RECOMMENDATION NO. 14 — Draft legislation to amend NRS 175.554 to revise the order 

in which arguments must be presented during the penalty hearing in capital cases.  
The proposed legislation would require that the prosecutor open the argument, defense 
counsel may then respond, the state may then argue in rebuttal, and then defense 
counsel may conclude the argument in surrebuttal.  
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DNA EVIDENCE 
 
RECOMMENDATION NO. 15 — Redraft Assembly Bill 354 of the 2001 Legislative Session, 

allowing persons under a sentence of death to file a post-conviction petition 
requesting genetic marker analysis of evidence within the possession or custody of 
the state.  The legislation should also include additional provisions related to the 
preservation of evidence.   

 
 

DEFENDANTS WITH MENTAL RETARDATION 
 

RECOMMENDATION NO. 16 — Redraft Assembly Bill 353 from the 
2001 Legislative Session, prohibiting the imposition of a death sentence on 
individuals diagnosed with mental retardation.  

 
 

COSTS OF THE CAPITAL PUNISHMENT SYSTEM 
 
RECOMMENDATION NO. 17 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Administrative Office of the Courts (AOC) requesting the AOC to seek a 
project grant (through the State Justice Institute or similar entity) and to contract 
with a consulting firm or a university for the study of the costs of processing 
murder cases and capital cases. 
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REPORT TO THE 72ND SESSION OF THE NEVADA LEGISLATURE 
BY THE LEGISLATIVE COMMISSION’S SUBCOMMITTEE TO 
STUDY THE DEATH PENALTY AND RELATED DNA TESTING 

(Assembly Concurrent Resolution No. 3 [File No. 7,  
Statutes of Nevada 2001 Special Session]) 

 
 

I.  INTRODUCTION 
 

A.  General Overview 
 
In recent years, the topic of capital punishment has garnered much social, political, and 
judicial attention.  As media coverage has broadened and begun to permeate the American 
mindset on issues such as actual innocence and racial bias, a number of bipartisan state and 
national lawmakers have started to express concern over the fairness and effectiveness of 
retaining the ultimate penalty. 
 
As of the writing of this report, 38 states and the Federal Government currently authorize the 
death penalty for individuals found guilty of murder; however, almost every state considered 
or passed legislation in 2001 to address various procedural and constitutional safeguards in 
death penalty cases.  The nationwide debate has encouraged several states to create and fund 
studies to more closely examine their own death penalty systems.  An alarming number of 
exonerations from Illinois’ death row, recently prompted Governor George Ryan to enact a 
moratorium on all executions, while the Governor’s Commission completed a comprehensive 
study of the system in Illinois.  In addition, the American Bar Association (ABA) adopted a 
resolution calling for a general moratorium on all executions until serious flaws that the ABA 
has identified in the capital punishment system are remedied. 
 
Beyond the religious and moral grounds for opposing state sponsored executions, much 
discussion has centered on whether the current death penalty system is functioning properly, or 
whether it should be abandoned altogether.  Some scholars have suggested that the system is 
irreparably flawed, and that the death penalty is applied disproportionately and in a 
discriminatory manner.  Some have suggested that there is too much prosecutorial discretion, 
and that the system arbitrarily biases certain defendants on the basis of race, color, national 
origin, gender, geographic location of the crime, and/or economic background.   
 
Other critics of the system believe that there are problems with poorly trained or underpaid 
counsel, while still others assert that the system is ineffective and does not serve as a deterrent.  
Some have suggested that the system spends more time and taxpayer dollars in lengthy legal 
proceedings and the numerous levels of appeals than it would cost to incarcerate someone for 
life without the possibility of parole.  Further, with recent advancements in DNA testing and 
modern technology, questions have more frequently been raised as to whether the system may 
wrongly condemn innocent people. 
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These and other significant questions about the functioning of the current death penalty system 
have raised the level of debate in Nevada.  The 2001 Nevada Legislature responded by creating 
an interim study to conduct an in-depth review of the complex issues and facts surrounding the 
death penalty.  
 
B.  Nevada Overview  
 
Nevada has a long history with the death penalty, extending back prior to the creation of the 
Nevada Territory.  Beginning in 1861, executions by hanging were conducted at the county 
seats where the person was convicted.  Executions continued, by firing squad and lethal gas, 
through 1961 (no executions were conducted between 1961 and 1979).  Then, in 1972 the 
United States Supreme Court overturned the Georgia death penalty statute (and with it the 
Nevada statute).  For a period of several years there were no executions and the death penalty 
issue remained silent; however, in 1976, the United States Supreme Court reissued new 
guidelines for states that wanted to adopt the death penalty. 
 
In accordance with the guidelines set forth in the federal and state court decisions, the 
1977 Nevada Legislature enacted Senate Bill 220 (Chapter 585, Statutes of Nevada 1977), 
which prescribed the circumstances in which capital punishment may be imposed for first 
degree murder.  Nevada’s current law provides that the death penalty may only be sought 
where the underlying crime is first-degree murder [under the Nevada Revised Statutes (NRS) 
200.030] with one or more aggravating circumstances [under NRS 200.033].   
 
Since the reinstatement of the death penalty in Nevada, the death sentence has rarely been 
carried out against the wishes of the convicted defendant.  Since 1977, nine individuals have 
been executed in Nevada.  In eight of the nine cases, the defendant waived at least a portion of 
his appeals process; yet, Nevada continues to have one of the highest death row populations 
per capita.  As of the writing of this report, there were 83 men and 1 woman on Nevada’s 
death row.   
 
C.  Past Studies in Nevada 
 
The issue of studying the procedural aspects of the death penalty is not new to Nevada.  
In 1995, the Supreme Court of Nevada established a committee to review procedural and due 
process questions regarding the death penalty.  The Fondi Commission on Death Penalty Cases 
was created to review Supreme Court Rule (SCR) 250 (which sets guidelines for trial of capital 
cases, sets minimum standards for continuing legal education in the area of capital cases, and 
sets minimum qualifications for lawyers participating in capital cases).  In July, 1997, the 
Fondi Commission issued its final report.  Some of the recommendations and findings of the 
Commission were never adopted, and were again revisited by this study. 
   
Also in 1995, the Death Penalty Task Force was created under the direction of State Senator 
Mark A. James.  The multi-jurisdictional Task Force was comprised of state legislators, 
judges, district attorneys, defense attorneys, members of law enforcement, representatives 
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from the Office of the Attorney General of Nevada, and members of Nevada’s Congressional 
Delegation.  The Task Force also issued a final report in April of 1997, which was designed to 
help identify issues affecting death penalty cases and appeals.  Copies of both reports are 
available in the Research Library of the Legislative Counsel Bureau (LCB).   
 
D.  2001 Legislative Session 
 
With the recent nationwide attention drawn to the death penalty, and concerns raised over the 
effectiveness of Nevada’s own system, the 2001 Session of the Nevada Legislature, considered 
a number of bills aimed at improving the current death penalty system.  Assembly Bill 
(A.B.) 327, sought to revise the order in which arguments are presented during a penalty 
hearing when the death penalty is sought.  In addition, A.B. 327 attempted to raise the 
minimum age (at the time the crime is committed) for death eligible crimes from 16 to 18 years 
of age. 
 
Assembly Bill 353 attempted to ban the death penalty for individuals who are mentally 
retarded.  Although the bill passed the Assembly, by a vote of 28 to 11, the bill was not voted 
out of committee in the Senate.  Assembly Bill 354 aimed to provide for genetic marker 
analysis of evidence related to convictions of persons sentenced to death. 
 
Also during the past Session, a spirited debate occurred in the Senate over Senate Bill 
(S.B.) 254.  The bill sought to abolish the death penalty in Nevada.  At one point, S.B. 254 
was amended to include a two-year moratorium on all executions while a comprehensive 
review of the system could be completed.  
 
Ultimately, and in response to the number and complexity of the issues raised during the 
2001 Legislative Session, Assembly Concurrent Resolution (A.C.R.) 21 was introduced to 
create a comprehensive legislative interim study.  All of the aforementioned bills were 
consolidated into the parameters of A.C.R. 21; however, with the time constraints of a 
120-day session, A.C.R. 21 was continued into the 17th Special Session and eventually became 
Assembly Concurrent Resolution 3.   
 
 

II.  CREATION OF AN INTERIM STUDY 
 

The 17th Special Session of the Nevada Legislature adopted A.C.R. 3 (File No. 7, Statutes of 
Nevada 2001 Special Session), which directed the Legislative Commission to appoint a 
subcommittee to study the death penalty and related DNA testing.  Attached as Appendix A is 
a copy of the resolution creating the study.  
 
The Legislative Commission appointed a Subcommittee of eight legislators (four members of 
the Senate and four members of the Assembly) to carry out the provisions of A.C.R. 3.   
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The members of the Subcommittee were: 
 

Assemblywoman Sheila Leslie, Chairwoman 
Senator Mark A. James* 
Senator Mike McGinness 
Senator Joseph M. Neal, Jr. 
Senator Maurice E. Washington 
Assemblyman Bernie Anderson 
Assemblyman Dennis Nolan 
Assemblyman John Oceguera 

 
* Senator Mark A. James resigned from office on May 29, 2002, and did not participate in the final work session 

meeting of the Subcommittee. 
 
Legislative Counsel Bureau staff services were provided by Nicolas C. Anthony, 
Senior Research Analyst, Research Division; Risa B. Lang, Principal Deputy Legislative 
Counsel, Legal Division; and Deborah Rengler, Senior Research Secretary, Research Division. 
 
 

III.  OVERVIEW OF SUBCOMMITTEE PROCEEDINGS 
 
The Subcommittee held six meetings, including a work session, over the course of the 
2001-2002 Legislative Interim.  Three meetings were held at the Grant Sawyer Building in 
Las Vegas, and three meetings were held at the Legislative Building in Carson City.  During 
the course of the study, the Subcommittee received extensive expert testimony from both 
well-known academics and local legal practitioners.  The Subcommittee was fortunate to have 
national experts testify via live videoconference: Professor Bryan Stevenson, New York 
University School of Law, spoke on race and bias in the system; Professor James Liebman, 
Columbia University School of Law, testified in response to his recent study Error Rates in 
Capital Cases Part II; Professor Barry Scheck, Cardozo School of Law, a well known trial 
expert and founder of the Innocence Project testified on the uses of DNA, and; Richard Dieter, 
Executive Director of the Death Penalty Information Center, testified on the costs of the death 
penalty system.   
 
In addition, throughout the interim, the Subcommittee received testimony from the Office of 
the Attorney General; Offices of the Clark and Washoe County District Attorney; Offices of 
the Clark and Washoe County Public Defender; Office of the Federal Public Defender; 
Department of Corrections; American Civil Liberties Union; National Association for the 
Advancement of Colored People; Families of Murder Victims; members of the Nevada 
judiciary; Offices of the Clark and Washoe County Crime Laboratory; and members of the 
medical, legal, and religious communities.  The Subcommittee also heard from numerous 
members of the public and interested persons.   
 
It should also be noted that the Subcommittee considered recommendations from the 
Constitution Project’s Death Penalty Initiative, a bipartisan group of former judges, 
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prosecutors, public officials, victim advocates, defense lawyers, journalists, scholars and other 
concerned Americans, whose beliefs represent both supporters and opponents of the death 
penalty.  The Constitution Project, housed at Georgetown University, seeks to develop 
solutions to contemporary constitutional and governance issues by combining high-level 
scholarship and public education.  The Death Penalty Initiative reviewed the death penalty 
nationwide with an eye on basic constitutional protections (including a competent lawyer, a fair 
trial, and full judicial review of the conviction and sentence) and issued substantive and 
procedural recommendations for states to consider.  A copy of the Initiative’s report entitled 
“Mandatory Justice: Eighteen Reforms to the Death Penalty” is available on the 
Constitution Project’s Internet Web site at:  http://www.constitutionproject.org. 
 
Due to the extensive nature of the subject matter, each Subcommittee meeting was scheduled to 
address specific agenda topics within the call of the resolution.  The first meeting was largely 
informational and provided a topical overview and outline for the study.  The second meeting 
focused on the impact of race, color, religion, national origin, gender, economic status, and 
the geographic location of defendants on decisions concerning charging, prosecuting, and 
sentencing in capital cases.  In addition, the Subcommittee reviewed the statutory aggravating 
and mitigating circumstances for capital offenses, the competency and funding of counsel, and 
juror issues in capital cases.   
 
The third meeting addressed the appeals process and error rates in capital cases.  Other issues 
on that agenda included judicial functions, the use of three-judge panels, criminal trial 
procedure, the deterrent effect of the death penalty, and the perspective of victims of violent 
crime.  Meeting four reviewed the potential uses, procedures, costs, and storage of 
DNA evidence.  The fifth substantive meeting focused on the imposition of a death sentence on 
persons who are mentally retarded or under the age of 18 at the time of the offense.  
Additionally, the Subcommittee heard testimony on the discovery process and the costs of 
capital cases. 
 
At the final work session meeting, the Subcommittee considered 32 total recommendations and 
ultimately adopted 17 recommendations.  The approved recommendations address the 
following major topics: 
 
• Racial bias, gender, and economic discrimination, including statistical reporting in 

death penalty and homicide cases; 
 

• Aggravating and mitigating circumstances; 
 

• Competency and funding of counsel; 
 

• Juries and jury instructions; 
 

• Judicial functions and three-judge panels; 
 

• Rules of procedure and argument; 
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• DNA evidence; 
 

• Defendants diagnosed with mental retardation; and 
 

• Costs of the capital punishment system. 
 
General information regarding the meetings of the Subcommittee, including the minutes 
(without exhibits), and a copy of this report are electronically available on the 
Legislature’s Internet Web site under “Interim Information,” available at: 
http://www.leg.state.nv.us.  In addition, all supporting documents and meeting minutes are on 
file with the LCB’s Research Library (775/684-6827). 
 
 

IV.  DISCUSSION OF ISSUES AND RECOMMENDATIONS 
 
This report is intended to provide a concise summary, with relevant background, of each 
recommendation that the Subcommittee adopted.  The outline is organized in topical order and 
is largely by chronological reference as to how the issues were considered throughout the 
interim.    
 
A.  Racial/Gender/Economic Discrimination 
 
1.  Background and Testimony 
 
The Subcommittee received substantial testimony and information from local and national 
experts on the impact of race, color, religion, national origin, gender, economic status, and the 
geographic location of defendants on decisions concerning charging, prosecuting, and 
sentencing in capital cases.  Professor Bryan Stevenson, New York University School of Law, 
and Executive Director of the Equal Justice Initiative of Alabama, testified that because 
Nevada is one of the nation’s leaders in imposing death sentences on a per capita basis, the risk 
of racial bias affecting these judgments is quite high.   
 
Professor Stevenson went on to discuss the Kentucky Racial Justice Act.  The Act, signed into 
law three years ago, provides that if racial considerations played a significant role in the 
decision to seek the death sentence, the accused may present evidence of such facts.  In 
essence, the Act shifts the burden of proof to prosecutors to establish that no bias exists.  
Professor Stevenson suggested that by shifting the burden of proof, Kentucky’s Racial 
Justice Act provides for a direct determination as to whether actual racial bias exists.   
 
In addition, other presenters testified that in Nevada, African Americans comprise 40 percent 
of the death row population, despite the fact that the African-American population of 
Nevada has never been greater than approximately 8 percent.  Further, despite apparent 
concerns of disparate minority representation on Nevada’s death row, testimony stated that no 
Nevada political institution has addressed the problem or attempted to gather information on 
whether there is a problem.   
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Further, testimony indicated that Nevada should strengthen the mandatory review by the 
Supreme Court of Nevada and should also require a “proportionality review” by the Court.  
A proportionality review would inquire specifically whether the death sentence is proportional 
in light of similar cases in which the death penalty was not sought or was not imposed.  
Professor Joan Howarth, Boyd School of Law, Las Vegas, asserted one reason that discretion 
relative to capital offenses is open to unconscious bias is because decision makers are reaching 
determinations relative to individual criminal proceedings without comparison to similar cases.  
She also stated that since unconscious racism and gender bias most often occur when 
comparisons are not made, testing and comparison are the most effective tools for exposing 
such bias. 
 
Additionally, the Subcommittee considered the Constitution Project recommendation on 
proportionality review that, “Every state should adopt procedures for ensuring that death 
sentences are meted out in a proportionate manner to make sure that the death penalty is being 
administered in a rational, non-arbitrary, and even-handed manner, to provide a check on 
broad prosecutorial discretion, and to prevent discrimination from playing a role in the capital 
decision making process.” 
 
Testimony further indicated that the Fondi Commission proposed that the Supreme Court of 
Nevada amend SCR 250, to require the reporting of the race of the defendant and the victim in 
capital charged cases; however, even though the Supreme Court inserted such a provision in 
SCR 250, apparently that requirement was quickly removed and never enacted in practice.  
Michael Pescetta, Assistant Federal Public Defender, Office of the Federal Public Defender, 
testifying as an individual, asserted that there is an apparent and alarming bias in Nevada death 
cases, yet reliable statistical information on race is currently nonexistent in Nevada.  Attached 
as Appendix B, is a memorandum, by Mr. Pescetta, on racial and economic bias in the 
imposition of the death penalty.  
 
At the final work session, the Subcommittee reviewed the merits of the Kentucky Racial Justice 
Act, a mandatory proportionality review, and legislation to require a reporting of statistical 
information in all death penalty and homicide cases.  The Subcommittee ultimately adopted two 
recommendations in response to concerns over potential and existing bias in the system. 
 
RECOMMENDATION NO. 1 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider the issues of prejudice 
and economic bias in capital cases and to consider imposing a proportionality 
review of similar cases in which the death penalty was and was not sought.   

 
The review of death sentences should examine whether the sentence in the underlying case is 
excessive with respect to the facts of the case itself, or if the sentence is disproportionate in 
comparison with other cases in which a death sentence was not sought or imposed.   
 
Attached as Appendix C is a copy of the letter to the Supreme Court of Nevada from the 
Subcommittee. 
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RECOMMENDATION NO. 2 — Draft legislation to require reporting of statistical 
information in all death penalty and homicide cases.  (BDR 14-197)  
This recommendation, adopted in concept form, contains two parts:  (1) the first 
component requires an annual reporting by the district attorney for all nonnegligent 
homicides; and (2) the second component requires that the trial court submit a report in 
all first-degree murder cases where a penalty hearing is conducted. 

 
The reporting for homicide cases by the district attorney is similar to the reporting suggested 
by the Fondi Commission and briefly adopted by the Supreme Court of Nevada in SCR 250.   
The proposed legislation requires the district attorney for each county to prepare and submit a 
report to the Supreme Court on February 1 of each year concerning each case in the previous 
calendar year charged with murder, voluntary manslaughter or involuntary manslaughter.  
The report must include:  (1) the age, sex, and race of the defendant, the victim, and any other 
codefendants or coparticipants; (2)  the date of the homicide and of the filing of the complaint 
or indictment; (3) the courts in which the case was prosecuted, whether a notice to seek the 
death penalty was filed, and the final disposition of the case; (4) the racial and gender 
composition of the jury; and (5) the identity of any individuals involved in making the capital 
charging decision (including any law enforcement officers, victim’s family members, or others 
consulted by prosecutors in making that decision).   
 
In addition, the reporting required by the trial court is modeled after the Revised Code of 
Washington Annotated 10.95.120.  The proposed legislation requires the Supreme Court to 
prepare and supply to all district courts a questionnaire that must be completed by any 
district court after a sentence is imposed for first-degree murder.  The trial court would be 
required to report within 60 days to the Supreme Court of Nevada, the defendant or his 
attorney, and the prosecuting attorney, specific information about the defendant, the trial, the 
sentencing proceeding, the victim, the representation of the defendant, general background 
information, and the chronology of the case. 
 
Attached as Appendix D is BDR 14-197. 
 
B.  Aggravating and Mitigating Circumstances 
 
1.  Background and Testimony 
 
Under Nevada law, a person is only eligible for the death penalty if he is convicted of 
first-degree murder, with one or more aggravating circumstances.  Nevada Revised Statutes 
200.033 outlines the current 14 statutorily defined aggravating circumstances for 
first-degree murder.   
 
The Subcommittee heard testimony that the United States Supreme Court has asserted that not 
all first-degree murders should be eligible for the death penalty, and that states are obligated to 
narrow the class of such offenders who might be eligible for the death penalty.  In addition, the 
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Constitution Project recommends that the statutory limitation of death-eligible cases be limited 
to those that are especially heinous, premeditated, and unmitigated.    
 
JoNell Thomas, private attorney, stated that there may be less leeway for prosecutorial 
discretion and bias in the system if the aggravating circumstances were limited.  Attached as 
Appendix E is a memorandum, by JoNell Thomas, on aggravating and mitigating 
circumstances.    
 
During hearings, prosecutors and defense attorneys, along with members of the judiciary, 
debated which of the 14 statutory aggravating circumstances are currently the most vague and 
ambiguous.  A large portion of the testimony questioned the appropriateness of the following 
two aggravators:  (1) murder committed by a person who knowingly created a great risk of 
death to more than one person [NRS 200.033(3)] and; (2) murder committed upon one or more 
persons at random and without apparent motive [NRS 200.033(9)]. 
 
The Subcommittee also reviewed the current statutory scheme allowing for evidence of 
mitigating circumstances.  Under current NRS 200.030(4)(a), a person convicted of murder in 
the first degree may be punished by death, “only if one or more aggravating circumstances are 
found and any mitigating circumstance or circumstances which are found do not outweigh the 
aggravating circumstance or circumstances.”  The jury considers mitigating circumstances 
when they are determining the appropriate sentence at the penalty hearing.  The current list of 
mitigating circumstances is identified within NRS 200.035.  
 
Much discussion on mitigating circumstances centered on whether the Subcommittee should 
adopt a recommendation for a mitigating factor of lingering doubt.  This recommendation was 
made by the Constitution Project, and allows for a juror to consider any lingering doubt as to 
the defendant’s guilt of the crime or any element of the crime, even though that doubt did not 
rise to the level of a reasonable doubt when the jury found the defendant guilty.  A lingering 
doubt would allow the juror to consider that evidence as a mitigating circumstance in the 
sentencing phase of trial.    
 
After considering the recommendation on lingering doubt, the Subcommittee chose not to 
proceed with a new mitigating circumstance in that area, as that mitigating circumstance is 
aimed at the juror’s state of mind and not to the defendant’s.  The Subcommittee did 
recommend two changes concerning mitigating circumstances. 
 
RECOMMENDATION NO. 3 — Draft legislation to eliminate the “great risk of death to more 

than one person” aggravating circumstance (subsection 3 of NRS 200.033).  
(BDR 14-198)   

 
After much discussion at the work session, the Subcommittee chose to delete the aggravating 
circumstance that they felt was the most ambiguous, with the understanding that the full issue 
would again be debated by the legislature during the 2003 Session. 
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This draft legislation proposes to eliminate the circumstance aggravating first-degree murder 
by deleting NRS 200.033(3) “that the murder was committed by a person who knowingly 
created a great risk of death to more than one person by means of a weapon, device or course 
of action which would normally be hazardous to the lives of more than one person.” 
 
Attached as Appendix F is a copy of BDR 14-198. 
 
RECOMMENDATION NO. 4 — Draft legislation to amend the current list of mitigating 

factors under NRS 200.035:   
 

• By adding a specific mitigating factor to NRS 200.035 that the defendant suffers 
from mental illness or has a history of psychological disturbance; and   

 

• By adding a requirement that the court list all of the “other” mitigating factors 
under NRS 200.035 individually and submit them in writing to the jury.  
(BDR 14-198)  

 
The Subcommittee voted to recommend legislation to amend the current list of mitigating 
circumstances to allow for a mitigating factor related to a defendant who suffers from mental 
illness or has a history of psychological disturbance.  Testimony indicated this new mitigating 
circumstance is different than extreme mental or emotional disturbance under NRS 200.035(2), 
in that a prolonged history is unlike an isolated or one time occurrence of a mental impairment.   
 
Further, testimony proffered that the court should list as part of the verdict form to be 
submitted to the jury, all “other” potentially mitigating circumstances as an aide to jurors.  
The proposed language would clarify that the court would create a list so that anybody 
reviewing that particular case would know what mitigating circumstances the jury considered. 
 

Attached as Appendix F is a copy of BDR 14-198. 
 
C.  Competency and Funding of Counsel 
 
1.  Background and Testimony 
 
Throughout the course of the study, the Subcommittee heard testimony regarding the 
competency and funding of defense counsel in capital cases.  Presenters suggested that while 
Nevada has the largest per capita death row population in the nation, the state also has one of 
the smallest practicing bars in the nation and the smallest ratio of licensed attorneys to handle 
death penalty cases.  It was also suggested that higher remuneration rates and prompt payments 
might encourage more attorneys to enter the area of capital trial and appellate practice. 
 
Further, it was noted that there is a notable difference in the outcome of a proceeding when a 
defendant is represented by court-appointed counsel versus a fully funded private attorney.  
Testimony stated that none of the nine individuals that have been executed in Nevada had the 
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benefit of a fully funded private attorney, and that very few, if any, persons currently on 
Nevada’s death row were able to afford a private attorney.   
 
RECOMMENDATION NO. 5 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider creating an 
independent authority to recruit, select, train, monitor, support, and assist 
attorneys who represent defendants charged with a capital crime.   

 
This recommendation was offered by the Constitution Project and is similar to 
recommendations made by the ABA and the National Legal Aid Defender Association.  The 
recommendation states that an independent authority should be composed of attorneys 
knowledgeable about criminal defense in capital cases and who will operate independent of 
conflicts of interest with judges, prosecutors, or any other parties.  This authority should adopt 
and enforce minimum standards for appointed counsel at all stages of capital cases, including 
state or federal post-conviction and certiorari.  An existing statewide public defender office or 
other assigned counsel program would meet the definition of a central appointing authority. 
 
Attached within Appendix C is a copy of the letter to the Supreme Court of Nevada. 
 
RECOMMENDATION NO. 6 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider amending SCR 250 to 
increase the minimum qualifications of counsel in capital cases to: 

 
• Require that trial counsel meet the following minimum requirements:  has 

(1) acted as defense counsel in no less than seven felony trials, at least two of 
which involved violent crimes and including one open murder case tried before 
a jury; (2) acted as defense cocounsel in at least two death penalty trials to 
verdict; (3) been licensed to practice law for at least three years and within the 
previous eighteen months; and (4) completed a minimum of eight hours of 
continuing legal education on the subject of defending capital cases. 

 
• Require that appellate counsel meet the following requirements:  has (1) acted 

as defense counsel in no less than seven felony appeals, at least two of which 
involved violent crimes and including one murder case; (2) acted as defense 
counsel in at least one death penalty case; (3) been licensed to practice law for at 
least three years; and (4) completed a minimum of eight hours of continuing 
legal education on the subject of defending capital cases. 

 

• Require that post-conviction relief counsel meet the following requirements:  has 
(1) acted as defense counsel in no less than seven post-conviction proceedings, 
at least two of which involved violent crimes and including one murder case; 
(2) previously acted as defense cocounsel in at least one death penalty trial, on 
appeal, or in post-conviction proceedings; (3) conducted at least two evidentiary 
hearings in post-conviction proceedings; (4) been licensed to practice law for at 
least three years; and (5) completed a minimum of eight hours of continuing 
legal education on the subject of defending capital cases. 
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The Subcommittee heard testimony that in 1995 the Fondi Death Penalty Commission was 
created to review SCR 250 (which sets guidelines for trial of capital cases, sets minimum 
standards for continuing legal education in the area of capital cases, and sets minimum 
qualifications for lawyers participating in capital cases).  The above recommendation, urging 
the court to amend SCR 250, in regards to qualifications of counsel in death cases, was 
originally proposed by the Fondi Commission; however, it was ultimately reduced in the final 
amended version of SCR 250.   
 
Attached within Appendix C is a copy of the letter to the Supreme Court of Nevada. 
 
RECOMMENDATION NO. 7 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider amending SCR 250 by 
adding “Due to the unique severity of capital sentences and the complexity of 
capital litigation, the Supreme Court of Nevada shall not apply procedural default 
rules to bar consideration of constitutional issues on direct appeal or in collateral 
proceedings.”   

 
The Subcommittee was apprised that during the debates of the Fondi Commission, a minority 
report was submitted to the Commission, which proposed to eliminate putative procedural 
default rules in capital cases.  Testimony indicated that procedural technicalities (e.g., time 
limitations) should not stand in the way of a defendant’s constitutional rights.  In addition, the 
review of constitutional claims, including actual innocence, should not be barred merely 
because the defendant had a bad lawyer.   
 
The minority report also asserted that the Supreme Court of Nevada has a practice of applying 
procedural default rules inconsistently, and that the imposition of a procedural bar to avoid 
consideration of the merits of a constitutional claim may be an exercise of unfettered 
discretion.  The above recommendation suggests that the court consider amending SCR 250.  
 

Attached within Appendix C is a copy of the letter to the Supreme Court of Nevada. 
 
RECOMMENDATION NO. 8 — Draft legislation to require that a defense team on a capital 

case not handled by a public defender’s office include:  (1) two attorneys 
(in compliance with SCR 250); (2) an investigator; (3) a mitigation specialist or 
reasonable equivalent; (4) a forensic psychiatrist or forensic psychologist; and 
(5) other defense team members as deemed necessary, upon motion of defense 
counsel.  The legislation is also directed to amend the presumptive limits on 
attorney fees prescribed by NRS 7.125 to $20,000 and to raise the limit on 
ancillary expenses under NRS 7.135 to $500.  (BDR 1-201) 

 
During testimony, proponents argued that to provide adequate resources to court appointed 
defense counsel, more resources must be allocated to the defense team.  Testimony indicated 
that oftentimes the defense is not privy to the number of attorneys and resources that the 
prosecution (the state) has at its discretion.  This disparity often creates an unequal situation, 
which may ultimately bias the system in favor of death.   
 



 

 13

Further, the Subcommittee heard that the last time the fees for appointed counsel (other than a 
public defender) were raised was in 1991, when the fees were raised from $6,000 to the 
current level of $12,000.  It was also noted that under NRS 7.125(4), the law provides for the 
awarding of additional fees if the appointing court finds that the complexity, severity, 
time necessary to provide an adequate defense, or other special circumstance warrants a sum in 
excess of the statutory maximum.  Some contested that often the court does exceed the 
maximum statutory limit, and that a discussion of fees actually paid should be more thoroughly 
examined during the 2003 Legislative Session. 
 

Attached as Appendix G is BDR 1-201. 
 
RECOMMENDATION NO. 9 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Nevada Association of Counties (NACO) and to the Office of the State Public 
Defender urging that payments for attorney fees and ancillary expenses be 
paid promptly.   

 
Testimony from practitioners stated that oftentimes payments may be several months late, and 
that many attorneys are unable to keep their law practice running or are discouraged from 
entering this type of practice altogether. 
 

Attached as Appendix H is a copy of the letter to the NACO and the Office of the State Public 
Defender. 
 
D.  Juries and Jury Instructions 
 
RECOMMENDATION NO. 10 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider adopting a rule 
requiring individual voir dire and sequestering in capital cases.   

 
Phillip Kohn, Special Public Defender, Clark County Special Public Defender’s Office, 
testified that it has been his experience that the only way to determine whether prospective 
jurors are biased is through the voir dire process.  Mr. Kohn stated that judges often strive to 
complete the voir dire process in one day, and no judge in Clark County allows either the 
defense or prosecution to conduct individual voir dire.  Therefore, Mr. Kohn recommended 
that the Subcommittee consider allowing individual voir dire in capital punishment 
proceedings.  He also noted that certain judges do not permit questionnaires, and prospective 
jurors are not allowed to answer questions in the privacy of the jury room or at home, and that 
in addition, some judges do not allow open-ended questions or permit counsel to ask jurors 
factual questions.  Further, he surmised that some judges will not allow the defense or 
prosecutor to ask jurors individualized questions; rather, they require that each prospective 
juror be asked the same questions.   
 
At the work session, the Subcommittee noted that jury issues might be more appropriately 
addressed within the purview of the judicial branch.  As such, the Subcommittee recommended 
drafting a letter to the Supreme Court, urging the court to consider individual voir dire and 
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sequestering in capital cases.  Attached within Appendix C is a copy of the letter to the 
Supreme Court of Nevada. 
 
RECOMMENDATION NO. 11 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider adopting a rule 
requiring written jury questionnaires in capital cases.   

 
Testimony indicated that jury questionnaires are generally prepared and agreed upon by the 
prosecution and the defense, and are then submitted to the judge for presentation to the jurors.  
The purpose of the questionnaires is to obtain information from the jurors regarding their 
qualifications to sit as jurors in a particular case.  The questionnaires are also intended to 
shorten the process by eliminating certain issues before getting to voir dire.  Testimony further 
stated that the information contained in the questionnaires becomes part of the court record but 
is not distributed to anyone other than the attorneys in the case and the judge. 
 
Again, the Subcommittee felt that this recommendation may be more appropriately effectuated 
by the judicial branch, and recommended that a letter be drafted urging the Supreme Court to 
adopt a rule requiring written jury questionnaires.   
 
Attached as Appendix C is a copy of the letter to the Supreme Court of Nevada. 
 
E.  Judicial Functions and Three-Judge Panels 
 
1.  Background and Testimony 
 
The Subcommittee heard testimony that use of three-judge panels in sentencing decisions is 
unique to Nevada.  Under the current Nevada statutory scheme, if a defendant in a death 
eligible case enters a guilty plea or the sentencing jury is hung (not unanimous), then the case 
proceeds to a three judge panel (NRS 175.552 and 175.556).  The panel is composed of the 
underlying trial judge and two district court judges selected from two other judicial districts 
throughout the state.    
 
Several presenters suggested that the three-judge panel system is biased and may be 
unconstitutional.  Testimony indicated that it is impossible to have an African-American jurist 
participate on a three-judge panel in Clark County unless he has presided over the trial.  
Questions concerning Nevada’s judiciary revealed that there are only two African-American 
judges sitting in Nevada’s District Court system and both are in Clark County.  Testimony 
further pointed out that since the law requires two jurists from other districts to serve on the 
three-judge panel along with the original trial judge, most cases would undoubtedly be heard 
by all-white panels.   
 
Michael Pescetta (previously identified in this report) opined that when two of the three jurists 
on the three-judge panels are from outside the judicial district in which a case was tried, it 
might be difficult for this body to express the conscience of the community.  When a penalty 
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jury chosen from the Las Vegas community cannot reach a unanimous verdict and a 
three-judge panel with rural jurists makes that decision, it was Mr. Pescetta’s opinion that the 
results in these cases are skewed in favor of a death sentence.  In his view, the decisions of 
three-judge panels regarding offenses committed in urban areas are affected by the 
participation of possibly more conservative judges from rural counties.  Attached as Appendix 
I, is a memorandum on three-judge panel procedure by Mr. Pescetta. 
 
The Subcommittee expressed concern that the use of the three-judge panel system may 
contribute to higher instances of racial bias in our state.  At the final work session, the 
Subcommittee was presented with several options to repeal three-judge panels; however the 
Subcommittee chose to keep the three-judge panels in guilty plea cases, as it provides a cost 
savings and procedural resource issue for the courts.  In the area of three-judge panels for 
hung juries, the Subcommittee voted to recommend that the trial judge should have the option 
to either impose a default sentence less than death (life without the possibility of parole), or to 
empanel a new sentencing jury. 
 
It should be noted that on June 24, 2002, ten days after the Subcommittee considered and 
adopted its final recommendations, the U.S. Supreme Court decided Ring v. Arizona.  The 
case centered on whether a judge, rather than a jury, may decide the critical sentencing issues 
in death penalty cases.  The recommendations by the Subcommittee were not made with 
consideration or in response to the Ring decision.  
 
RECOMMENDATION NO. 12 — Draft legislation to eliminate three-judge panels in capital 

cases where the sentencing jury is hung.  In cases where the sentencing jury does 
not unanimously vote for death, the judge shall enter a sentence of life without the 
possibility of parole or shall empanel a new sentencing jury.  (BDR 14-197) 

 
After receiving much testimony, the Subcommittee voted to keep the three-judge panels in 
death eligible cases where the defendant pleads guilty; however, the Subcommittee voted to 
eliminate the three-judge panels in cases where the sentencing jury is hung.  In cases where the 
death penalty is sought and the jury is unable to reach a unanimous verdict the judge shall 
sentence the defendant to life without the possibility of parole or shall impanel a new jury to 
determine the sentence. 
 
Attached as Appendix D is a copy of BDR 14-197.   
 
RECOMMENDATION NO. 13 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Supreme Court of Nevada urging the Court to consider adopting a rule to 
require all judges who are going to preside over a death penalty case to receive a 
minimum of eight hours of continuing legal education on the subject of presiding 
over death penalty litigation.   

 
The Subcommittee heard testimony that due to the complex nature of capital cases, both 
counsel and judges should be required to undergo more training.  In response, the 
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Subcommittee voted to send a letter to the Supreme Court urging the Court to consider 
requiring additional judicial training for capital cases.  Attached as Appendix C is a copy of the 
letter to the Supreme Court of Nevada. 
 
F.  Rules of Procedure and Argument 
 
1.  Background and Testimony 
 
Philip J. Kohn (previously identified in this report) stated that Assembly Bill 327 of 
the 2001 Legislative Session, which failed to pass, proposed to revise the order in which 
arguments must be presented during the penalty hearing in cases where the death penalty is 
sought.  Mr. Kohn then presented proposed amending language for NRS 175.554; which as it 
is now written requires the district attorney or attorney for the state in a criminal trial to open 
and conclude oral arguments.   
 
Mr. Kohn had no dispute with the statute in the trial stage where the entire burden of proof is 
on the government.  In his opinion, the penalty phase of a death penalty trial is different in that 
the rules of evidence are lax, hearsay is admissible, and there are two burdens of proof:  
(1) the state must prove the existence of one or more aggravators; and (2) the defense must 
show that mitigation outweighs aggravation.  Mr. Kohn noted that the evidence of mitigation is 
not placed before the jury until the penalty phase.  He asserted that the prosecution uses 
NRS 175.141 to its advantage, making a short opening statement and then final argument after 
the defense has made its closing remarks.  Mr. Kohn also stated that oftentimes the prosecution 
raises issues never mentioned in prior arguments, knowing the defense will not have an 
opportunity to offer a rebuttal.  The proposed amendment would simply allow for rebuttals by 
the defense.  Nevada Revised Statutes 175.141 applies to arguments of counsel, and he stated 
that it would not conflict with previous legislation that permits victims to make final remarks 
during the sentencing hearing in a criminal case.  
 
RECOMMENDATION NO. 14 — Draft legislation to amend NRS 175.554 to revise the order 

in which arguments must be presented during the penalty hearing in capital cases.  
(BDR 14-198)  The proposed legislation would require that the prosecutor open the 
argument, defense counsel may then respond, the state may then argue in rebuttal, and 
then defense counsel may conclude the argument in surrebuttal. 

 
Attached as Appendix F is a copy of BDR 14-198.   

 
G.  DNA Evidence 
 
1.  Background and Testimony 
 
Barry Scheck, Professor of Law, Benjamin Cardozo School of Law, and founder of the 
Innocence Project, testified before the Subcommittee via videoconference from New York.  
Professor Scheck stated the most critical point related to post-conviction DNA testing is that it 
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is simply good law enforcement.  Every time an innocent person is arrested, brought to trial, 
convicted, and/or executed, the guilty party remains free to commit more crimes.  
The post-conviction DNA testing process leads to the apprehension of serial killers and rapists, 
as well as exonerating the innocent. 
 
The Innocence Project, established in 1992 by Professor Scheck and his colleague, 
Peter Neufeld, has either assisted or served as lead counsel in over 60 of the 
104 post-conviction exonerations in the U.S.  Eleven of the 104 cases involved individuals on 
death row.  Professor Scheck said these exonerations were possibly due to the passage of 
post-conviction DNA legislation.  Initially, only New York and Illinois passed post-conviction 
DNA bills, and those states continue to have the greatest number of post-conviction 
DNA exonerations.  It was Professor Scheck’s opinion that the passage of such legislation has 
a direct relationship to the number of innocent people exonerated.   
 
Further, testimony indicated that at least 26 states currently allow for post-conviction 
DNA testing.  Additionally, many states have expanded their post-conviction laws to allow all 
convicted felons to file a motion for post-conviction DNA testing.   
 
Maizie Pusich, Chief Deputy Public Defender, Washoe County Public Defenders’ Office, 
testified that one of the most important issues in the area of DNA testing is the preservation of 
evidence.  She stressed the importance of DNA testing and collecting and preserving sufficient 
amounts of biological materials from crime scenes for future retesting.  Ms. Pusich commented 
that the proposed legislation should require sufficient genetic material be collected and 
preserved so that subsequent tests could confirm the accuracy of the original analysis.  Further, 
Ms. Pusich asked that the proposed legislation include a provision that genetic material not be 
destroyed or completely consumed in testing without the consent of the parties and an order of 
the court.   
 
RECOMMENDATION NO. 15 — Redraft A.B. 354 of the 2001 Legislative Session, allowing 

persons under a sentence of death to file a post-conviction petition requesting 
genetic marker analysis of evidence within the possession or custody of the state.  
The legislation should also include additional provisions related to the preservation 
of evidence.  (BDR 14-200)  

 
Assembly Bill 354, an act providing for post-conviction genetic market analysis for certain 
offenders sentenced to death, was introduced during the 2001 Legislative Session.  The bill 
was heard in the Assembly Committee on Judiciary, but the topic was ultimately combined into 
the A.C.R. 3 interim study so the issue could be more thoroughly examined.  During the 
work session, the Subcommittee voted to redraft A.B. 354, but to include provisions on the 
preservation and storage of DNA evidence. 
 
The proposed legislation, as drafted, allows for persons who have been convicted and 
sentenced to death, to file a post-conviction petition requesting genetic marker analysis of 
evidence within the possession of the state.  The court, at its discretion, may then order a 
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hearing on the petition.  The court must order a genetic marker analysis if the court finds that:  
(1) a reasonable probability exists that the petitioner would not have been prosecuted or 
convicted if exculpatory results had been obtained; (2) the evidence is in a condition that 
allows it to be tested; and (3) the evidence was not previously subjected to genetic marker 
analysis involving the petitioner or the method of additional analysis may resolve an issue not 
previously resolved.  If the results of the petition are favorable to the petitioner, the court shall 
restore the petitioner to his pretrial status.   
 
Attached as Appendix J is a copy of BDR 14-200. 
 
H.  Defendants with Mental Retardation 
 
1.  Background and Testimony 
 
The Subcommittee heard testimony from a number of individuals and experts within the 
professional and medical community that expressed concern with allowing individuals 
diagnosed with mental retardation to be executed.   Suggestions were advanced that a majority 
of the states now prohibit the execution of individuals with mental retardation, and that public 
opinion strongly disfavors execution of such persons. 
 
An overview of the states indicated that eighteen states plus the Federal Government do not 
allow the execution of those with mental retardation:  AZ, AR, CO, CT, FL, GA, IN, KS, 
KY, MD, MO, NC, NE, NM, NY, SD, TN, WA, and the United States (federal cases).  
Additionally, 12 states do not allow for the death penalty in any circumstance, which raises the 
total to 30 states that do not execute individuals with mental retardation.  
 
Testimony from medical experts indicated that mental retardation compromises legal defense, 
people with mental retardation try and mask their disability, and determining mental 
retardation may be accomplished by professionals, as there will be a history of special 
education services and poor academic and social performance.  Further, testimony indicated 
that mental retardation manifests itself before a person reaches adulthood, usually before 
age 18, and that the condition differs from mental illness.     
 
During the hearings, discussion centered on the intelligent quotient (IQ) level of 70 as the level 
for determining mental retardation.   Testimony indicated that both at the state and federal 
levels, a person with an IQ below 70 would be considered mentally retarded for the purposes 
of receiving social services.  It was evidenced though that professionals do not solely rely on 
IQ, and that they generally look at the person’s overall functioning and history of disability 
over the course of his lifetime, thus the statutory definition should not be based solely on an 
individuals’ IQ score.  Attached as Appendix K is a memorandum by Michael Pescetta 
(previously identified) discussing mental retardation.  Also attached as Appendix L is a 
summary on mental retardation and the death penalty by Jim Ellis, Professor of Law, 
University of New Mexico and past President of the American Association on 
Mental Retardation.  
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It should also be noted that the Subcommittee voted on the final recommendations on 
June 14, 2002, and just days later on June 20, 2002, the Unites States Supreme Court issued a 
landmark ruling ending the execution of those with mental retardation. In Atkins v. Virginia, 
the Court held that it is a violation of the Eighth Amendment prohibition on cruel and unusual 
punishment to execute death row inmates with mental retardation.  It should be noted that the 
Subcommittee’s recommendation was prior to the Atkins ruling and any potential legislation 
was not in response to the Supreme Court decision.    
 
RECOMMENDATION NO. 16 — Redraft A.B. 353 from the 2001 Legislative Session, 

prohibiting the imposition of a death sentence on individuals diagnosed with 
mental retardation.  (BDR 14-199) 

 
Assembly Bill 353, an act prohibiting a sentence of death for persons diagnosed with mental 
retardation, was introduced during the 2001 Legislative Session.  The bill passed the 
Assembly, but was not voted out of committee in the Senate.  During the session, it was 
decided that the issues raised by A.B. 353 should be included with the interim study, so that 
they could be more fully examined during the interim. 
 
This proposed redraft of A.B. 353 prohibits the imposition of a sentence of death for a person 
who is determined by the court to be mentally retarded.  Specifically, the bill outlines the 
procedural steps whereby a defendant who is charged with first-degree murder may file a 
motion to declare he is mentally retarded.  The court shall then hold a hearing, where the 
defendant has the burden to prove by a preponderance of evidence that he is mentally retarded.  
For purposes of this bill, a person is deemed “mentally retarded” if, before the age of 
18 years, he manifests:  (1) intellectual functioning that is significantly substandard; and  
(2) substantial impairment of his adaptive behavior.  A rebuttable presumption of mental 
retardation is also raised if the person’s IQ is 70 or below.  A defendant who proves that he is 
mentally retarded may not be sentenced to death. 
 
It should be noted that as A.B. 353 was originally drafted, the bill reviewed other jurisdictions 
that prohibit the execution of individuals with mental retardation, and incorporated those 
procedural and definitional aspects.   
 
Attached as Appendix M is a copy of BDR 14-199. 

 
I.  Costs of the Capital Punishment System 
 
1.  Background and Testimony 
 
The Subcommittee heard testimony that the costs of the death penalty system are excessive, 
and that often it costs more to try and appeal capital cases than it would to incarcerate someone 
for life without the possibility of parole.  Further, testimony indicated that 133 death sentences 
have been imposed in Nevada and only 9 executions, or roughly 10 percent of death sentences, 
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result in executions.  So, for 90 percent of the cases, the state has paid the extra expense of 
seeking the death penalty, in court and attorney time, both at trial and through the numerous 
levels of appeal; yet the state still pays for the costs of life imprisonment when the sentence is 
not carried out.   
 
The most comprehensive study conducted on the subject was prepared by the North Carolina 
Administrative Office of the Courts, with the assistance of Duke University.  The study was 
conducted in large part with the assistance of a grant from the State Justice Institute.  
The North Carolina study found that the death penalty costs North Carolina $2.16 million per 
execution above the cost of a non-death penalty system imposing a maximum sentence of 
imprisonment for life based on the number of executions actually carried out.  Further, the 
study concluded that if every death sentence resulted in an execution, the extra costs to the 
taxpayers would still amount to  $216,000 per execution.     
 
RECOMMENDATION NO. 17 — Draft a letter, on behalf of the A.C.R. 3 Subcommittee, to 

the Administrative Office of the Courts (AOC) requesting the AOC to seek a 
project grant (through the State Justice Institute or similar entity) and to contract 
with a consulting firm or a university for the study of the costs of processing 
murder cases and capital cases. 

 
Attached as Appendix N is a copy of the letter to the Nevada Administrative Office of the 
Courts.  The letter includes attachments identified as the executive summary of the 
North Carolina Administrative Office of the Courts report, and information on grant funding 
from the State Justice Institute.  
 
 

V.  CONCLUSION 
 

Throughout the interim, the focus of the Subcommittee was to effectively and consciously 
evaluate the current system of capital punishment in Nevada.  Although, as some stated, the 
extensive nature of the subject matter could warrant extended study and review, the 
Subcommittee addressed the topics in the call of the enabling resolution within the confines of 
time and budgetary constraints.  It is hoped that the study serves as not a final conclusion, but 
rather as a starting point to carry forward meaningful discussion of the issues raised.   
 
The Subcommittee wishes to thank all of those who testified throughout the interim and 
submitted comments and recommendations.  It is the goal of the Subcommittee to forward 
these recommendations to the 2003 Nevada Legislature, and to prospectively enact meaningful 
reforms that are beneficial to the legal system and to the State of Nevada.  



 

 21

VII.  Appendices 

 
Appendix A 

Assembly Concurrent Resolution 3 (File No. 7, Statutes of Nevada 2001  
Special Session) ............................................................................23 

 
Appendix B 

Memorandum dated January 22, 2002, to the  
Legislative Commission’s Subcommittee to Study the Death Penalty 
from Michael Pescetta ....................................................................27 

 
Appendix C 

Letter dated December 8, 2002, to the Honorable A. William Maupin 
from Sheila Leslie, Nevada State Assemblywoman..................................39 

 
Appendix D 

Bill Draft Request No. 14-197...........................................................45 
 

Appendix E 
Memorandum dated January 24, 2002 to the Legislative Commission’s 
Subcommittee to Study the Death Penalty and Related DNA Testing 
from JoNell Thomas.......................................................................57 

 
Appendix F 

Bill Draft Request No. 14-198...........................................................87 
 
Appendix G 

Bill Draft Request No. 1-201 ............................................................97 
 
Appendix H 

Letter dated December 8, 2002, to Robert Hadfield,  
Executive Director, Nevada Association of Counties, and  
Steven G. McGuire, State Public Defender,  
from Sheila Leslie, Nevada State Assemblywoman................................ 103 

 
Appendix I 

Memorandum dated February 20, 2002, to  
the Legislative Commission’s Subcommittee to Study the Death Penalty  
from Michael Pescetta .................................................................. 107 

 
Appendix J 

Bill Draft Request No. 14-200......................................................... 115 



 

 22

Appendix K 
Memorandum dated April 15, 2002, to the  
Legislative Commission’s Subcommittee to Study the Death Penalty  
from Michael Pescetta .................................................................. 123 

 
Appendix L 

Summary “Mental Retardation and the Death Penalty”  
submitted by Professor Jim Ellis ...................................................... 129 

 
Appendix M 

Bill Draft Request No. 14-199......................................................... 133 
 
Appendix N 

Letter dated December 8, 2002,  
to Ron Titus, Deputy Director, Administrative Office of the Courts,  
from Sheila Leslie, Nevada State Assemblywoman................................ 145 

 





 









 





















 





 









 





 





















 





 

























































 





 





















 













 





 





 

















 

















 













 









 





















 





 


















	Bulletin 03-5 Death Penalty and Related DNA Testing
	Table of Contents
	Summary of Recommendations
	Report to the 72nd Session of the Nevada Legislature by the Legislative Commission's Subcommittee to Study the Death Penalty and Related DNA Testing
	I. Introduction
	A. General Overview
	B. Nevada Overview
	C. Past Studies in Nevada
	D. 2001 Legislative Session

	II. Creation of an Interim Study
	III. Overview of Subcommittee Proceedings
	IV. Discussion of Issues and Recommendations
	A. Racial/Gender/Economic Discrimination
	1. Background and Testimony
	a. Recommendation No. 1
	b. Recommendation No. 2


	B. Aggravating and Mitigating Circumstances
	1. Background and Testimony
	a. Recommendation No. 3
	b. Recommendation No. 4


	C. Competency and Funding of Counsel
	1. Background and Testimony
	a. Recommendation No. 5
	b. Recommendation No. 6
	c. Recommendation No. 7
	d. Recommendation No. 8
	e. Recommendation No. 9


	D. Juries and Jury Instructions
	1. Recommendation No. 10
	2. Recommendation No. 11

	E. Judicial Functions and Three-Judge Panels
	1. Background and Testimony
	a. Recommendation No. 12
	b. Recommendation No. 13


	F. Rules of Procedure and Argument
	1. Background and Testimony
	a. Recommendation No. 14


	G. DNA Evidence
	1. Background and Testimony
	a. Recommendation No. 15


	H. Defendants with Mental Retardation
	1. Background and Testimony
	a. Recommendation No. 16


	I. Costs of the Capital Punishment System
	1. Background and Testimony
	a. Recommendation No. 17



	V. Conclusion
	VI. Appendices
	Appendix A: Assembly Concurrent Resolution 3 (File No. 7, Statutes of Nevada 2001 Special Session)
	Appendix B: Memorandum dated January 22, 2002, to the Legislative Commission’s Subcommittee to Study the Death Penalty from Michael Pescetta
	Appendix C: Letter dated December 8, 2002, to the Honorable A. William Maupin from Sheila Leslie, Nevada State Assemblywoman
	Appendix D: Bill Draft Request No. 14-197
	Appendix E: Memorandum dated January 24, 2002 to the Legislative Commission’s Subcommittee to Study the Death Penalty and Related DNA Testing from JoNell Thomas
	Appendix F: Bill Draft Request No. 14-198
	Appendix G: Bill Draft Request No. 1-201
	Appendix H: Letter dated December 8, 2002, to Robert Hadfield, Executive Director, Nevada Association of Counties, and Steven G. McGuire, State Public Defender, from Sheila Leslie, Nevada State Assemblywoman
	Appendix I: Memorandum dated February 20, 2002, to the Legislative Commission’s Subcommittee to Study the Death Penalty from Michael Pescetta
	Appendix J: Bill Draft Request No. 14-200
	Appendix K: Memorandum dated April 15, 2002, to the Legislative Commission’s Subcommittee to Study the Death Penalty from Michael Pescetta
	Appendix L: Summary “Mental Retardation and the Death Penalty” submitted by Professor Jim Ellis
	Appendix M: Bill Draft Request No. 14-199
	Appendix N: Letter dated December 8, 2002, to Ron Titus, Deputy Director, Administrative Office of the Courts, from Sheila Leslie, Nevada State Assemblywoman







