L CB File No. R129-08

PROPOSED REGULATION OF THE STATE ENGINEER
(Thisversion replaces the initial agency draft posted on 5/27/2008)

CHAPTER 533

e e
APPROPRIATION OF PUBLIC WATERS

GENERAL PROVISIONS

NAC 533.010 is hereby amended to read asfollows:
NAC 533.010 Scope; construction; deviation from requirements.
1. The provisions of this chapter:

(a) Govern the practice and procedure of hearings before the state engineer on protests
against applications to appropriate water or to change the place of diversion, manner of use or
place of use of an existing water right under NRS 533.365.

(b) fMustt May be liberally construed to secure the just, speedy and economical
determination of all issues presented to the state engineer.

2. Hﬂspeeml—easa—w}Where strict comphance is found to be |mpract| cable or unnecessary,

permlt deviation from the pl’OVISl onsof this chapter

NAC 533.020 is hereby repealed.

NAC 533.030 “Applicant” defined. “Applicant” means a person seeking to appropriate water
or to change the place of diversion, manner of use or place of use of an existing water right by
filing an appropriate application with the state engineer.

NAC 533.040 is hereby repealed.
NAC 533.050 “Party” defined. “Party” means an applicant or protestant.

NAC 533.060 is hereby amended to read asfollows:

NAC 533.040 *“Person presenting public comment” defined. “Person presenting public
comment” means a person attending the hearing and expressingf:

—2} Gfgleneral support or opposition regarding a particular project proposal, a comment on
the facts already in ewdence or on Hhe} rel ated publ ic poI|cy [—GF
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NAC 533.070 “Protest hearing” defined. “Protest hearing” means a hearing before the state
engineer on a protest against an application to appropriate water or to change the place of
diversion, manner of use or place of use of an existing water right.

NAC 533.080 is hereby amended to read asfollows:

NAC 533.080 “Protestant” defined. “Protestant” means a person filing a protest in a timely
manner with the state engineer against an application to appropriate water or to change the place
of diversion, manner of use or place of use of an existing water right or a successor-in-interest
to a protestant as set forth in NRS 533.370.

NAC 533.070 “State engineer” defined. “State engineer” has the meaning ascribed to it in
NRS 533.015 and, for the purposes of this chapter, includes a person designated by the state
engineer to preside over a protest hearing.

PRACTICE AND PROCEDURE IN PROTEST HEARINGS
BEFORE STATE ENGINEER

NAC 533.100 is hereby repealed.

NAC 533.140 “Answers’ will be moved to here and amended asidentified below.
Chapter 533 of NAC is hereby amended by adding ther eto a new section to read asfollows:
Motions: General requirements.

1. Anyrequest for an order by the state engineer concerning a matter subject of a protest
hearing must be in writing unless made during a hearing. If a motion is made during a
hearing, the motion may be written or oral. Oral motions must be timely made.

2. A motion must include citations of any authorities upon which the motion relies.

3. A written motion must be filed with the state engineer and served upon all parties of
record.

4. The state engineer or hearing officer may direct that any motion made at a hearing
must be reduced to writing and filed and served in accordance with this section.

5. A written motion, other than one made during a hearing, must be served not later than
14 days before the date set for hearing unless a different time is specified by the state engineer
or hearing officer.

6. Any party against whom a motion is directed may file a response to the motion. The
response must be in writing, unless the motion was orally made during the hearing.

7. A responseto awritten motion must be filed in the Office of the State Engineer no later
than 5 business days after receipt of service of the motion

8. The party presenting the motion may file a written reply to the response, which must be
served on all parties no later than 5 business days after receipt of service of the response.

9. Two copies of any motion, response or reply must be timely filed in the Office of the
State Engineer.

NAC 533.180 “Hearings: Nature and objective” will be moved here as amended.

NAC 533.190 “Hearings: L ocation of; conduct of parties’ will be moved here as amended.
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NAC 533.200 “Hearings. Right to representation by attorney; role of attorney” will be
moved here asamended.

NAC 533.120 “Designation of person to preside over hearing” will be moved here as
amended.

NAC 533.150 “Withdrawal of protest: Procedure; stipulation regarding protest” will be
moved here as amended.

NAC 533.160 “Prehearing discovery” Parties right conduct; state engineer’s right to
order; admissibility at hearing” will be moved here as amended.

NAC 533.170 “Prehearing conferences. State engineer’s right to order; scope’ will be
moved here as amended.

NAC 533.340 “ Consolidation” will be moved here

NAC 533.210 “Hearings. Permissibleissues’ will be moved here asamended.

NAC 533.310 “Hearings: Stipulations’ will be moved here as amended.

NAC 533.230 “Hearings: I dentification of witnesses’ will be moved here as amended

NAC 533.280 “Hearings: Identification and exchange of exhibits’ will be moved here as
amended.

NAC 533.240 “Hearings. Oral testimony; oaths and affirmations’ will be moved here as
amended.

NAC 533.250 “Hearings: Written testimony” will be moved here as amended.

NAC 533.260 “Hearings. Admissibility and form of exhibits’ will be moved here as
amended.

Rules of Evidence. Pursuant to NRS 533.365, the technical rules of evidence do not apply at a
protest hearing.

NAC 533.300 “Hearings: Administrative Notice” will be moved here as amended.

NAC 533.350 “Hearings: Order of Proceedings’ will be moved here as amended.

NAC 533.360 “Hearings. Additional evidence” will be moved here as amended.

NAC 533.370 “Hearings. Interim order” will be moved here.

NAC 533.320 “Hearings: Continuances’ will be moved here as amended.

NAC 533.330 “Hearings: Failureto appear” will be moved here as amended.
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NAC 533.110 ishereby amended toread asfollows:
NAC 533.110 Appearance of per son presenting publlc comment

2—} A person presenting pubI ic comment
(a) Will not be sworn in or otherwise asked to affirm the truth of his comments; and
(b) Shall not attempt to present facts into evidence during his comments.
{3} 2 The state engl neer may {—a)]L limit the t| me allowed for publlc comment fand-(b)-aHew

NAC 533.120 is hereby amended to read asfollows:
NAC 533.120 Designation of person to preside over hearing. If the state engineer designates
a person to preside over a protest hearing, if authorized by the state engineer, the person so

designated may make the ultimate ruling in the hearing funtess-etherwise-Hmited-by-the-state
Sooheoo

NAC 533.130 is hereby repealed.

NAC 533.140 is hereby amended to read asfollows:
NAC 533.140 Pleadings. Answers.
1. An applicant may, within 30 days after service of a notice of protest, file an answer to a

protest filed against his appllcatlon FRac—Rawo—Radst—so—neesmpanice—ay—tho—ting oo

A copy of the answer shaII be served upon the protestant Who filed the protest to WhICh the
answer responds on the same day it isfiled in the Office of the State Engineer.

NAC 533.150 is hereby amended to read as follows:
NAC 533.150 Withdrawal of protest: Procedure; feensequences;} stipulation regarding
protest.
1. A protestant may withdraw his protest by filing with the state engineer a written request
for wrthdrawal of the protest at any time before the t| me scheduled for the protest hearl ng

The appllcant and protestant may enter |nto adi pulat|on regarding the apphcatlon and related
protest. When signed and filed with the office of the state engineer, such a stipulation may be
treated as awithdrawal of the protest. The filing of such a stipulation does not:

(a) Make the state engineer a party to the agreement;

(b) Establish awater right not previously acquired pursuant to law; or

(c) Bind the state engineer or any other protestant not a party to the stipulation.
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NAC 533.160 is hereby amended to read asfollows:
NAC 533.160 Prehearing discovery: Parties right to conduct; [state-engineer s+ight-to
order;} admissibility at hearing.

1. Prehearing discovery is not a matter of right, but may be conducted in compliance with a
stipulation between the parties.

NAC 533.170 is hereby amended to read asfollows:

NAC 533.170 Prehearing conferences. [State-engineer-s+ight-to-erder;} scope.
1. The state engineer may fupen-15-days-—neticeto-the-parties;} hold a prehearing conference

to:
() Formulate or ssimplify the issues involved in the proceeding;
(b) FRecerd} Obtain admissions of fact or any stipulation of the parties;
(c) Identify the witnesses and the subject matter of their expected testimony and [
neeessary;} limit the number of witnesses, if necessary;
(d) Rule on any motions;
(e) Arrange for the exchange of:
(1) Proposed exhibits;
(2) Prepared testimony of experts,
(3) Lists of witnesses;
(4) Lists of exhibits; or
(5) Other materials the state engineer deems to be necessary;
(f) Limit the time and scope of the examination of witnesses,
(g) Establish an agenda for the hearing which is most suitable to the particular case,
including the order in which parties will present their respective cases,; and
(h) Discuss and resolve other matters which may promote orderly conduct, expedite the
hearing or achieve asettl ement.

a = The failure of a party to attend a
of any objection to the rulings made or agreement

Q

preheanng conference constitutes a waiv
reached at the prehearing conference.
3. The rulings fmade-by-the-state-engineer}, action taken or agreements made fbetween-the
parties} at a prehearing conference:
(a) Will be made a part of the record;
(b) Control the course of subsequent proceedings unless modified by the state engineer;
and
(c) Are binding upon all parties.
4. In any proceeding, the state engineer may call all the parties together for a conference
before the taking of testimony or may recess the hearing for such a conference to carry out the
intent of this section.
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NAC 533.180 Hearings: Nature and objective. [A—protest-hearing-wil-be-conducted-as-a
guas-tudictal—proceeding—with—t} The objective of a protest hearing is to developefing}l an

adequate record upon which the state engineer may rely to make a sound decision, without
causing unnecessary delay and expense to participating parties or to the office of the state
engineer.

NAC 533.190 isamended to read as follows:
NAC 533.190 Hearings: Location of; conduct of parties at.
1. Protest hearlngs will be held at the time and place desrgnated by the notice of hearlng

2. Each party to a protest hearing, his counsel or other agent and any spectators shall conduct
themselves in a respectful manner during the hearing. If a person conducts himself in a
disrespectful manner, the state engineer may expel him from the hearing.

NAC 533.200 Hearings: Right to representation by attor ney; role of attorney.

1. A party in aprotest hearing may be represented by an attorney or other agent.

2. An attorney representing a party in a protest hearing must be an active member of the
State Bar of Nevada or associated with an active member of the State Bar of Nevada.

3. An attorney or other agent representing a party will be recognized as fully controlling the
case on behalf of the party.

4. Following the entry of an appearance by an attorney or other agent for a party, all notices,
documents and orders thereafter served must be served upon the attorney or agent. Service on the
attorney or agent constitutes, for all purposes, valid service upon the party represented.

NAC 533.330 isamended asfollows:
NAC 533.330 Farlure of party to appear If a party fails to appear at {the—eeheelweel—pretest

bas%ef—theeﬂeleneepresenteeH the trme and pI ace set for a prehearlng conference or hearlng

without prior notification to the state engineer, the state engineer may dismiss that party and
related protest.

NAC 533.210 is hereby amended to read asfollows:
NAC 533.210 Hearings: Permissible issues.

1. Issues to be considered during a heanng WI|| be determined from the contents of the
application and any protests. Y , » ‘

e
2 The state engr neer may deflne or limit thei issues to be consudered {-Lf—nera—resueeanseier—the

NAC 533.220 Hearings: Reporting by court reporter; availability and costs of transcripts.
1. The state engineer will ensure that proceedings at hearings are reported by a certified court
reporter.
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2. The original and one copy of the transcript of the proceedings must be filed with the state
engineer.

3. The applicant and the protestant shall bear equally the fees of the court reporter for:

(a) The appearance of the court reporter;

(b) The travel expenses of the court reporter; and

(c) Reporting and transcribing the portion of the transcript consisting of comments by the
state engineer and the public.

4. The applicant and the protestant shall bear pro rata, based on the percentage of the
transcript taken up by their own case, the fees of the court reporter for reporting and transcribing
the portion of the transcript taken up by the applicant’s and the protestant’ s case.

5. Any person may obtain a copy of a transcript prepared under this section by requesting
such a copy from the Office of the State Engineer or the court reporter and upon payment of the
actual cost of obtaining the copy from the court reporter.

NAC 533.230 is hereby amended to read asfollows:
NAC 533.230 Hearings: Identification of withesses.
[} Before the hearing, the state engineer may require the parties to identify the persons

|ntend| ng to offer [—el+reeperal} testi mony at the hearlng Hhestateenwneewﬁu—nemy%hepama

NAC 533.240 is hereby amended to read asfollows:
NAC 533.240 Hearings: Oral testimony; oaths and affirmations.
1. All oral testimony of witnesses appearing on behalf of a party must be given under oath or
affirmation. For the purposes of this section, public comment is not considered to be testimony.
2. A witness may give his oral testimony as his own narrative or his attorney or agent may
direct his oral testi mony

exammat+en—} At the hearlng, the appllcant may Cross-examine any prot&stant S oppos ng
witness, however, protestants can not cross-examine each others witnesses.

4. If the state engineer or hearing officer determines that a witness lacks specific expertise,
experience or direct knowledge to testify on the subject on which the witness is testifying, the
state engineer may strike the testimony of the witness and dismiss the witness from testifying
in the hearing.

NAC 533.250 is hereby amended to read asfollows:
NAC 533.250 Hearings: Written testimony.

1. When the particular facts of an application and protest indicate that many witnesses will
appear at the hearing or that a considerable amount of technical testimony will be necessary, the
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state engineer may require parties and witnesses to submit their testimony in written form before
the hearing date.
2. If written testimony is submitted, the witness shall also appear at the hearing to:
(a) Affirm that his written testimony is true and correct and that he personally prepared it
or directed its preparation; and
(b) Submit to cross-examination.
3. Written testimony will not be read into the record, but must be entered into evidence as an
exhibit. The state engineer may, however, require a witness who has submitted written
testi mony to summanze it at the hearl ng.

NAC 533.260 is hereby amended to read asfollows:
NAC 533.260 Hearlngs Admlssbmty {andreenadep%en} of evidence; relevancy.

offered in a hearing, |ncI uding the testl mony of aW|tness must be relevant.

2. For the purposes of this section, evidenceis relevant only if the evidence has a tendency
to make the existence of any fact that is of consequence to the determination of the action
more or less probable than it would without the evidence, and is directly related to the subject
matter of the proceeding.

3. The state engineer may exclude testimony that isirrelevant, incompetent or unduly
repetitious by:

(a) Requesting a party to cease hisline of examination or narrative; or
(b) Refusing to consider the testimony when making hisfinal determination.

4. Evidence may be admitted if it is the type commonly relied upon by reasonable and
prudent personsin the conduct of their affairs. When a hearing is expedited, any part of the
evidence may be received in written form.

NAC 533.270 is hereby repealed.
Chapter 533 of NAC is hereby amended by adding ther eto a new section to read asfollows:
NAC 533. Rebuttal evidence.

1. If the state engineer authorizes rebuttal evidence, the party may offer in its rebuttal
only rebuttal evidence that directly explains, counteracts or disproves facts offered into
evidence by other parties of record. The party may not offer any other evidencein itsrebuttal.

NAC 533.280 is hereby amended to read asfollows:
NAC 533.280 Hearings: Identification and exchange of exhibits.
1. The state engineer may require in advance of the hearing:

(@) Identification of each exhibit that a party intends to use fto-suppert-ortHustrate-a
partiedtar-positiont; and
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2. Ifa party falls to comply W|th a prehearlng order to identify or exchange exhibits fand-the
es iy}, the state engineer may refuse to

accept the exhi b|t |nto evrdence.

NAC 533.290 is hereby amended to read asfollows:
NAC 533.290 Hearings: Admissibility and form of exhibits.
1. Exhibitsthat will be introduced as evidence must be:
(@) Inaform that is readily reproducible; and
(b) On paper that is 8 1/2 by 11 inches or that may be folded to that size, unless
otherwise permitted by the state engineer.
(c) In any readily reproducible form permitted by the state engineer.
2. Larger charts, maps, drawings or other materials will not be introduced into evidence but
may be u&d for demonstratlve purposes

4.} An original and one copy of each exhr bit that is offered into evidence must be submitted
to the state engineer.[-er-presiding-officer}

4. If relevant evidence is included in a written or printed statement, book or document of
any kind, containing other material not relevant and not intended to be put into evidence, the
statement, book or document containing the other matter may not be received or admitted in
whole. Counsel or other parties offering the evidence or exhibit shall present, in convenient
and proper form for filing, a copy of the relevant portions.

NAC 533.300 is hereby amended to read asfollows:
NAC 533.300 Hearings: Administrative notice. The state engineer may take administrative
notice of or accept into evidence by reference to their contents:
1. Filesand records of the office of the state engineer;
2. Public records that have been prepared by other governmental agencies;
3. Factsof which judicial notice may be taken by the courts of this state; and
4. Technical or scientific matter that:
(a) Has been generally accepted by the relevant scientific community; and
(b) Iswithin the field of expertise of the Office of the State Engineer.
5. The expertise, technical competence and specialized knowledge of the agency may be
utilized in the evaluation of evidence.

NAC 533.310 Hearings: Stipulations.

1. With the approval of the state engineer, the parties may stipulate to any fact in issue, either
by a written stipulation introduced into evidence as an exhibit or by an ora statement entered in
the record.

2. Such a dtipulation is binding only upon the parties to the stipulation and is not binding on
the state engineer.

3. The state engineer may require proof by independent evidence of the stipulated facts.
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NAC 533.330 Hearings: Continuances.

1. A party may request that the state engineer continue a protest hearing to a later date by
submitting a request for continuance to the state engineer at least 5 working days before the date
set for the hearing.

2. The state engineer will notify the other parties of any request for continuance and accept
any responses to the request by the other parties.

3. After considering the request and any responses, the state engineer may grant or deny the
request.

4. The state engineer may reset a hearing which has previously been continued only if he
gives at least 15 days' notice to al parties.

NAC 533.340 Hearings: Consolidation.

1. The state engineer may consolidate two or more proceedings if it appears that the issues
are substantialy the same and the interests of the parties will not be prgudiced by the
consolidation.

2. The state engineer will determine the order in which the parties introduce their evidence
and the general procedure to be followed during the course of a consolidated hearing.

3. The state engineer will apportion the costs of a consolidated hearing among the parties
responsible for the costs.

NAC 533.350 Hearings: Order of proceedings. The state engineer has full discretionin
each case to determine the order in which the parties introduce their evidence and the general
procedure to be followed during the course of each protest hearing. The presentation will
ordinarily bein the following order:

1. Thestate engr neer wi II caII the proceedi ng to order and announce the matter to be heard.

4 The state engineer wi II |an| reasto Whether the parties are represented by counsel or
other agent.

5. The state engineer will offer the exhibits of the state engineer into evidence. Any party
may then object to that evidence.

6. The e s =
state engineer may offer the partres the opportunlty to make openr ng statements whr ch brlefly
summarize what their proposed testimony and exhi blts are mtended to establish. Opening
statements must not contain evidence. ! . , !

. ppH | ! -} parties shall
{respeetwely} present therr casesin chref in the order establrshed by the state engineer and
which includes:

(a) Testimony, either by his own narrative or by direct examination conducted by his
attorney or agent;

(b) Cross-examination;

(c) Redirect examination; and

(d) Recross-examination Hnthaterder} The same order of examrnatr on will be followed
foreachwrtness Sty ch withes . Nt » Fify,
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8. The state engineer or his staff may question fthepretestant;-the-apphicant-and} any fof

their} witnesses during the course of their testimony.

9. After al testimony and comments have been received on behalf of the applicant and
protestant, the state engineer will admit into evidence, subject to objection and ruling, any
remaining exhibits that have not already been admitted during the course of the hearing. The
state engineer may rule on the admissibility of a questioned exhibit after hearing arguments or he
may take the objections under submission and announce the ruling on admissibility as part of the
final decision.

10. At hisdiscretion [FHthe state engineer may allow fpermit} closing statements [rem-the

protestants-feHowed-by-one-from-the-apphicant.} that briefly summarizefs} the points
respectively made during the hearlng Hntheeesemehtef—@tess—exammatten#ega#elmgthe

eemmenH Publlc comment will usually be taken at the end of the heanng, however the state
engineer may vary the time for taking public comment if warranted.

12. The state engineer may indicate whether legal briefs must be filed. If thefiling of briefsis
ordered, he will fstate} indicate the subjects to be addressed and the schedule for the submission.
Briefs ordered under this subsection must be filed in the Office of the State Engineer and must be
accompanied by an acknowledgment or an affidavit showing service on the other parties.

13. Unlessthe state engineer orders otherwise, the state engineer will close the record of the
hearing, take the matter under submission and rule as provided in fsubsection-4-6ff NRS chapters

533 and 534§533.376}.

NAC 533.360 Hearings: Additional evidence. At any time during or after the protest hearing,
the state engineer may order the presentation of further evidence on any issue. The state engineer
may authorize any party to file within a fixed time after the hearing additional specific
documentary evidence to become part of the record.

NAC 533.370 Hearings: Interim order. At any time during the protest hearing process, the
state engineer may issue an appropriate interim order.

Chapter 533 of NAC is hereby amended by adding thereto a new section to read asfollows:
NAC 533.375 Petitions for reconsideration or rehearing. Petitions for reconsideration or
rehearing will not be accepted. The method for appeal of a decision of the state engineer is set
forth in NRS 533.450.

NAC 533.380 Petition to adopt, amend or repeal regulation on practice and procedur e of
protest hearing.

1. If a person desires to petition the state engineer, pursuant to NRS 233B.100, to adopt,
amend or repeal a regulation regarding the practice and procedure of protest hearings, he must
submit such a petition in writing and include a statement of the petitioner’ s interest, the nature of
the request, the reasons for the request, relevant data, argument for the request and such other
matters as the petitioner believes may be helpful to the state engineer in determining the proper
action to take in the matter. The petition must be signed by or on behalf of the petitioner and
filed in the office of the state engineer.

--11--
Agency Draft of Proposed Regulation R129-08



2. If a petition requests the adoption of a proposed regulation, it must also include the full
text of the proposed regulation.

3. If a petition requests the amendment or repeal of an existing regulation, it must also
include a copy of the regulation or that portion of the regulation in question and the suggested
amendment.
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