PRV e L4t oos AL oo TT
Bon:

o G0 ) & et st b

b2 ha XY
mgﬁgﬁwcﬁaaaazang

27
28

0N D, PARRAGUARRE
DETRICT AI00E

CUPARTIRNT IR
AD YEGAS, NEVADA $9154
: . 1-1

Document consists of L4 pages

I

DISTRICT COURT o1y =, _
CLARK COUNTY, NEVADA© - = = 1) |

&Yy P )7

)
)
)
)
)
)
)
]
)
)
)
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)

)
WILLIAM A. CLUTTER d/bia PR I
BC Transportation Censuitants, ¢ }- ' wéa;‘ex;lo AJ36841
Ny J Dept. No. I
Pettiorer, )
)
Vs, )
)
TRANSPORTATION SERVICES AUTHORITY OF NEVADA, )
Respondant ;
)
i )
WILLIAM A. CLUTTER d'b/a BC TRANSPORTATION ) Case No. A387827
CONSULTANTS; JOHN W. WEST JR. d/b/a AAA LIMOUSINE ) Dept. No. IIT

SERVICE; INDEPENDENT LIMOUSINE OWNER/
OPERATORASSOCIATION, on its own bebalf and on behaif of
its members including but no: limited 0 KEN BEAUDET,
EDWARD WHEELER, and REY VINOLE,

Plaictifs,
Vs.
STATE OF NEVADA, oo relation of the Transportation Services
Authority, THE TRANSPCRTATION SERVICES
AUTHCRITY ,an sgency of the State of Nevada; PAUL J.
Services Authority, in his official capacity; SANDRA LEE
AVANTS, and BRUCE H, BRESLOW, Commissioners of the
Transportation Services Authority, in their official capacities,

Defeadants,

SUN CAB, INC,, d/b/a AMBASSADOR LIMOUSINES, STAR
LIMOUSINE, L.L.C.,, and BELL TRANS,

Intervenors.

EXHIBIT._ Limo
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1 ;
2 DECISION ;
3 THIS MATTER, was med batore this Court withourt 2 jury; Plamnffs appeared by ;
1 i1 and threugh their counsei, Mark W. Pagerson, Esq,, of the faw frm of Kolesar & Leatham,
5i | ‘
5 Ched., and Dana Berliner, Esq, and Clark Neily, Esq., of the [nstitute for Justice. Defendants i
‘ . !
71| the State of Nevada, the Transportation Services Authority, an ageacy of the State of Nevada
8|1 (hereirafter “TSA™). Paul J. Christensen, Chairman/Commissioner of the TSA ia his official
9 capacity (hereinatter “Christensen”), Sandra Lee Avants, Comissioaer of the TSA in ber
10 . . .
official capacicy (3srefnafter “Avants”™), and Bruce H. Breslow, Cemmissioner of the TSA in
11 .
12 his official capacity (hercinafter “Breslow”™), appearsd by and through their counsel, Brent D.

13}] Michazls, Depury Attorney Ceneral, and Charlotte Matwmnane Bible, Senior Attomey General.
14{{ Imterveaor Sun Cab, Inc., d/b/a Ambessador Limousine (hereinatter “Ambassador”) appeared

15 by and through its counsel, Robert A. Winner, Esq., and Bremt Carson, Esq. Intervenor Beil

16

Trans appeared by and through its counsel, Jeffrey A. Silver, Esq., and Gregory E. Garman,
17
18 Esq. Intervenor Star Limousine (hereinafter “Star™) appeared by and through its counssl, Eric

19|{ K Taylor, Esq. and Jill M. Klein, Esq, The Court baving heard and :oasidered the testimony,

20}i documentary evidence, argument of counsel, Plaintiff's Offer of Proof and the parties’

2_1 proposed pest-tria! Findings of Fact and Conclusions of Law hereby enters the following
99 g
Decision.
23
2 As to Counts I & 1I of Plaintiffs Complaint, the Court finds the combined actions

25|{ of Defendants TSA, Ambassador, Bell Trans and Star (berzinafter “Intervenors™) violared

26/1 Plaintifs Rey Vinole, John West and £d Wheeler Due Process rights under the 14®
27 '
24 2
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Amendrment and e Nevaga Constiniiton. The Court flads taat, o o5 appication, s

“unceasanabic and sdverse” impact requirement under NRS 706,39 1{2)(c), and the financial

3
5 fithess requirements ander BRE 706.391(2){a), do not, wken alone, constitute a violation 2f |
5{] Plaintffs’ Due Process cghts. However, when taken in conjunction with the intervention |
§ process end the unrestriced rols of (e intervenors in this case, the TSA's application of these
! provisions amount o an arbirary and unreasonable process by which the applicants, Rey
: Vinoie, Joha West and Ed Wheeler were forced to either withdraw their applications, agree to
10 limit the operational scope of their proposed CPCNs, or incur increasing litigation fees and
11|{ ccsts in order io comply with the oumerous financial information and disciosure demands
v Y2 made by the TSA as wall as the ntervening carmers, Accordingly, in considering the
13 application of the starutery licensing scheme and its requirements codified under NRS 706, ot
:: seq., in the aggregate, the Court ficds that the Due Process rights of Rey Vinole, John West

1g]| and Ed Wkeeler, who applied for and were either denied or forced to withdraw their
17]| applications for CPCN; in this case, were violated under both the 14% Amendmers and the

18 Nevada Constitunon.
19

20

As 10 the remain:ng causes of action stated herein 25 Counts I, IV, V, VI, VI and IX
the Court finds that Plaiatiffs have failed to satsfy their burden of proof. Accardingly, the

21
99|{ Court enters a decision in favor of Defendants as to these remaining causes of action.
23

C ! NGS

24 L. Substantive Due Process: Couats ] and II

| 1. Theright to eam a living in one’s chesen profession is a liberty interest protected by the
26|}
27 due process claasss of both the U.S. and Nevada constirutions. Copn v, Gabpert, 526 U.S.
28 3 "
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1 286, TR7 92 (1999 Uaub es Lid v Gragson, 333 P24 677, 679 {(Nev. 1975, A subsiantive

2
due process ckallengs raceives enly minimal scrutiny (rational basis) by the judiciary if the

3

4)| Sw@aute cha.lenged docs aot sephicate a suspect <lassification or fundamental Aght. Jereika v

51 Seate of Nevada, 114 Nev. 147 (1998), citipg Bowen v _Ghllarg, 43 U5, 357(1987),

Bi| 2. The 14% Amendment’s Duc Process requires that there be a rationai relationshig 2erween

7 - ; - | <4
govemment-imposed restrictions anc 3 legitimate governmsnt purpose. Romer v. Evans, $t7

8 .

g U.S. 620, 632 (1996); Comwgll v, Hamulion, 3C F. Supp.2d 1101, 1106 (S.D. Cal. 1999);

10l Siste v, Glusman, 651 P.24 639, 646 (Nev. 1982},

11[{ 3. I(n det=rmining whether a rational basis exisis to justify governmen:-imposed regulatiors,

12 the Court is got lirmited ‘o considerations of Jjustifications actually asserted by the [egisiature.

13 Sereika v. Starg of Nevada, supra, 114 Nev. 142,
14
5 4. Based upon the keaith, welfare and putlic safety of its citizens using the public highways,

168 including commor motor carriers, the State of Nevada has a radional basis for regulating the
17|} licensing of limousine operators. Checker, Inc. v. Publjc Service Commission, 84 Nev. 623
1811 (1968).
5. Thus, in tois case TSA's licensing scheme will not be invalidated unless it is determired
tﬁat the aforementioned CPCN requirements, as appiied to Plaintiffs are arbiwrary or
uareasonable. |
6. In this case, Plaintiffs claun the requirement sc‘t forth in NRS 706.391(2)(c} that applicants
secking certification to operate limousines demounstrate their proposed service will not have an
. “unreasonable and adverse effect” on existing carriers violates due process as appiied o

Plaintiffs Ed Wheeler, John West and other similarly-situated applicants.
4
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7. Plaintiffs also claim the requirement set forth in NRS 706.391(2)(a), NAC 706.1375, NAC
706.149 and NAC 706. 52 that applicants seeking certificarion to operate limousines )
demonstrate that they are financially fit viclates due process as applied to Plaintiffs Ed
Wheeler, John West and other similarly-situated applicants,

8. Further, Plaintiffs claim that as applicd to Plaintiffs Ed Wheeler, John West and other

simitarly-situated applicants, NRS 706.391(2)(c), NAC 706.3966, NAC 706.3967, NAC

W @ ) N D1 e W O

706.3968 and NAC 706.3969 resulted in an arbitrary and unteasonable burden, as they were

consequently forced to defend against intervening carriers during the CPCN application

bk .
- D

process. Thus, Plaintiffs claim that the application of these provisions resulted in & violatien

-t
(X

of their Due Process rights in this case.

A. Unreasongble sud Adverse Effect o e

o
9. In the instant case, the Court finds that the Hirschfield He eawald index, which is used by

e~
N = o

the TSA to determine whether an “unreasonable and adverse” impact is caused by the

Tpb gk
] R

issuance of s CPCN, actually employs a method that considers the economic effect on

individua! carriers by the new certification. Transcript, p. 737: L 16 - 738: 12. However, the

Cour_t also finds that competition alone wes never considersd in determining whether there

=

Was an “unreasonable or adverse effect,” and the Court was not presented with any svidence
- 99| ortestimony establishing that a Certificate of Public Convenience and Necessity (hereinafter
23|] “CPCN") application was denied on the basis that the applicant had failed 1 meet this

A vurden. 14, p. 276: L 6:8; p. 268: 5-8. Furthe, the underlying consideration given to the

: adverse ecanomic effect resulting from s new applicant’s certification is the cumulative effect
27 on the lt;cal limousine industry, and not merely the interest of individual carriers in
o3 5

mmm
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U1 maizwicing 2 marker e of addrtional competiton. 1d.. p. 4. 1 19 - 353, 17,
; 10. TSA's Manager of Trzrsportation, Daanis Cailing, recommended disapproval of Plaindtf
4 Cd Wheesler's CPCN application o the basis that Mr. Wheeler failed to establish ne
5!l unreasonabis and acverse effect. Plawntifl’s Exiibit 31 at 4018-19. However. so decision was
Bi! ever made by TSA to deny Mr. Wheeler's CPCN applicazion on these grounds, and in facr,
7 Dennis Colling did not testify at the Wheeler hearing, and Mr, Wheeler's application was
: ‘subsequently withdrawn in order o comply with the financial requirements under NRS 706, ;

10l{ Tremscript, p.288:1.9-289: 11,
11}} 1. As this Cowt noted during trial, Plaintiffs had not made an offer of proof that any of the

120} PlaintifSs herein were actually deqied the CPCN on the basis that their ceritication would

13 have an “unreasonable and adverse impact.” 4., p. 746: 1, 7-9.
14
(5 12. Based on the foregoing, the Court finds that Plamntiffs presented nc evidence showing that

16|} Plaintiffs’ CPCN applications were decied by TSA on the basis that Plairtiffs failed prove
17} that their respecrive cerrification would Lave an “unreasonable and adverse impact.”

18 Accordingly, tae Court finds that the “nc unreasonable and adverse effect” provision under

19 NRS 706.391(2)(c) does not, by itself, constitute an arbitrary or unreasonable burden as
20
. applied to Plaintiffs. Thus, the application of NRS 706.391(2)(c) did not, by itself, constirute

99|| a viclation of Plaintiffs’ Due Process Rights under the 14% Amendment and the Nevada

23|{ Constituton.

24 B. Einancial Fimess
13. Pursuant to NRS 706.391(2}(2), TSA generally requires applicants wo submit detailed

26
27 informatien concerning their finances in order to determine they meet the TSA’s 20% equity
28 8
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‘ Uoreguirement [, p, 100400 13- PI05.3; p 00 Ldatt, Kailie Pister, 1 inanors! analyst at
5 :
= : ' “ - i

| <he TSA, testified that appl-cants are also requi :d 1o show they have a “reasonable” current !
’ |
g e T4, £ 16221 23 The TSA routinely requires CPCN applicants (o provide persoral
5' fizancial rzcords including tax retums and other ax resords. ¢ p. 993: . 17-21 The TSA
Bfi furthor requirss appticants 1o provide anx siatements, loan documents, and vehicle tties. [d,
71 . : ‘

bop.993:1.12,22-23, and 13

8
9 14, The TSA aso requires appiicams to provide Jetaiied information, in the form ofa “pro

10{| forma fnancial statement” regarding theur anticipated startup and ogenating expenses. The
11]} TSA requires an applicant to provide anticipated expenses for such items as equipment |eases,

12 remt for office space, wages, costs of buying or leasing vehicies. Plaintiffs’ Exhibic 71D;

13
Transcript p. 100C: 1. 4 - 1601 24. The TSA can also require applicants to provide
14
15 information regardiog aaticipated litigation expenses. Plaintiff’s Exhibit 67A; Transcript, p.

16/l 997:1.18-998:3
17|} 5. TSA demards ‘his i formation from spplicants because in evaluating an applicact’s

18 financial fimess, it s impartact for the TSA to have a comprehensive understanding of the

19
20 expenses an indivi ual expects to incur when they go into the busincss of operating a
21 limousire company. Tnanseript, ¢. 1008: L 2-7. The cost of applying for a CPCN from the

991! TSA isa cost of goir ; .ate business. Id., p. 1009: 1. 20. While TSA officials have never

23|1 requested that an ap _icznt provice his or her anticipated costs of the applicaticn process, the

2 TSA generally star is 1-.‘.;.1dy to help applicants who require assistance, [d. p. 1018:1. 22 -
25
98 i016:14; p.1014: 1 ~.11; p. 1024: 1. 16-22.
97| 16 TSA fnancial a alysts review financial data 10 determine whether an spplicant will have
28 7 :
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the 228ty Iy mattig 4 tleet o) vehicies, W mania proper iNsurance coveruge, anu Lo
2
3! maintain safely aperatec venicles [, p 68200 13-13, Den Cabour, 1 fnarcial aralystat
4 the TSA, t2atifted that the TSA also examuines proposed rates to easure theyv are compensatory
31| and not predatory. Id.. p. 683 L 7.3 The avidence and test'mony shows thz financial
6 recuirements asc applied evenly o ali appiicants, regarciess of whether the application is
7 o
conrested or uncentested, [d., p. 681 L 1125,
8
g 17. The financial fiiness requirements, including the 20% eguirty ratio and current ratio,

10]] among other things, are commonly used in. the transportation industry to assess an appiicant’s
11]{ solvency, managsnal skiils, his ability to follow rules and regulaticns, and the abilicy to

121 iraintain safe and insured vehicles. The pro forma statement and balanca sheet required by

13

the TSA nelp the regulators determine whether an applican; will be 2ble 0 operate the
14 _
15 proposed service with the proposed equipmest, and whether the applicant will be able o

161! provide a continucus service that benefits the traveling public. [d., p. 899: 1. 2-901:24.

17}| 18. Prior tax retums are often requested by the TSA because they are propared erder penaity

18 of perjury. Thus, they ray be used as a “reality check” 1o assess the credibility of financial
19 '

2 documents suppiied by an applicant. [d., p. 905:1. 17 - 906: 2. Moreover, because thesa

21 documents have aiready been prepared and submirted ta a government agency, they genenally

23|} impose no additiogal burden upoa the applicant.

231} 19. The evidence presented also supports Defendants’ position that it is reasonable fora

u regulating body tc restrics the number of vshiclcs a license holder may operate if therois a
25
ag failure to show that such applicant iacks the requisite resources or experiense, [4, p. 904: 1. 16
27 -p. 9110 4, | | .
28 -8 |
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1
! ! 20. Accordingly, the Court tinds [aaz the vanious requesis for financial disetosurs propotased
) i

on Pamtiffs by the TSA pursuant i@ NRS 706.291(2)(a;, ahich ceguires anapplicant 0
3
) demonsmate that he is financialy fif, does 2o, by i1self, constituie & violation of Plainutls’
5'] Dus Process rights under tac 14h Armendraent or the Nevada Censtitution,
6 C. The Intervenors
7 21. A certificated limousine carriar has a dght 1o intervene in the application process where
8
. the carrier has established a direct and subsiannai interest in the procesdings. Seg NRS
10 706.391(2)¢), NAC 706.3966, NAC 706.3967 and NAC 705,5968. However, under the

11|] Nevada Administrative Code, NAC 706.3968; NAC 706.3969, TSA may conetheless resmct

12| the number of intervenors in a particular appiication as well as the role of the intervenors ia

B3 the application process to avoid uaduly broadening the issugs, or 0 otherwise expedite the
14
hearing.
15
16]| 22.In this case, as applied to Plaictiffc Rey Vinole, John West and Ed Wheeler, the Court

17{{ finds that daspirte its authority under the Nevade Administrative Code, the TSA has failed to

18 adequately regulate the number of intervenars in the process, or the scope of the intervenors’

9 N
! involvement in the application process after their Petition for Leave to Intervene had been
20
21 granted,

g9{| 23. Applicants are routipely encouraged to mect with the intervenors (o resoive these concemns

2311 inan agreement to limit the operarional scope of the proposed certification. However, tbe

|| 194 generally remains insctive, and does nct require any standards for intervenors regarding
25
|| the scope or type of operational restrictions they may demand from the applicaats.
26
97 Transcriph; p. 485: 1. 12 - 486:1; p. 495: 1. 11-21; p. 111: L 15-18. Ultimately, the only
23 3
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alternative for many uppl.caats wha 42 not wish tc make such a dea: with the intarvenon i 1@
be “run to death in the saper mui” ofa contcsied application proceading. [d,; p. 205: 13-4
24 Rey Vinole was adv-sed 3y TSA representatives that his chances of cbtaining a CPCN
were gzeater if hs resolved the scoee of his proposed cemuficatior. with the intervening
limousine carriers, [d., p. 325: 1. 3-5.

25, John West was aiso advised by TSA representative Dennis Collings that it wowd be in his
best ictorest to agree to reduce the scope of his proposed certification with the intervenors.
Ig., p- 541: i8-20. TSA subsequently granted a continuance on Plaintff John West’s
application for several mouths so that he could provide more detailed and accurare financial
disclosure. Id., n. 5721 1- 574: 5. However, Mr. West failed to supplcn;cnt bis financial
information, ckoosing nstead 10 stand on what he had already submitted. Id., p. 574: L. 6-17.
Accordingly, Commissioner Bruce Breslow could not recommend approval of Mr. West's
appiication based upon Mr. West's failurc to provide compiete firancial disclosure and the
resulting finding of tack of firiencial ability. 14, p. 504: 1.4 - 506: 9. However, Mr. West
incurred substantial costs during the application process, approximately $30,000, of which he
petsonally paid $14,000. Id., p. S51: 1. 19-21. Because of the inundating requests for
disclosure made by both the TSA as well a3 intervening carmers, Mr. West concluded that he
needed a [awyer and accountant to get through the application process, Id., p. 532: 1. 5-15;
540: 6-8. |

26. Ed Wheeler incurred expenses between $4,000 0 $5,000 during one day of hearings
before the TSA as a result of the various documentary requests made pursuant to NRS
706.391(2)(a) and (c). Yet, despite these costs, the TSA refused to consclidate the iﬁn:rvenors

10
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] in Mr. Wheeler s applicat:on, altiough it 2ad the discretien w do se. In addutian, Canrman |
2
Chriszensen granted 2 tate-filed Petition for Leave ‘o Intervene trom On Damand Sedan over
3 . .
1 the chject:ons of bt Wheeier ¢ counsel. Plaintff's Zxhibit SZA: Transepps, p. 1135:0. 24
gl! tLE6: 11,
61} 27. Defendants’ expen, Professor Paul Cempsey, testified that it is common 1o aliow parties
to interven2 in an admin:serative licensing process in which they have an econemic intercs:,
8 : . .
rofessor Dempsey further testified that, in fact, due process demands that interested paries
9
10 be allowed to iniervene. Id., p- 898 L. 7-16. Nonetheless, tis Cowt finds that the TSA has 2

11{| duty under the statutes and administrative cade sections ta regulate and restict both che

1211 numbe: of intervenors in 2 partcular case; as wcll as the scope of their invelvement in the

13 application process in s manner (bat is f2ir and equitable o both the intervenors as well as the
14
15 applicants seeking a CPCN. The TSA has nonetheless failed to adequately supervise the

16|| 2pplication process in accordance with this duty, and its fatiure, in the applications of Rey
17|] Vinole, John West and Ed Wheeler, resulted in 2 onerous and costly burden on the applicant,

IBil which rises to the level of arbitrary and unreasonable,

19

, 28. Based on the evidence and testimony presented on this issue, the Court finds that while
20
21 intervention by other certificated limousine carriers under NRS 706 and NAC 706 is not

g99|{ facially invalid, as applied to the specified Plaintiffs in this case in conjunction with the

2311 “unresscnable and adverse impsct” and financial fitness requirements, the intervention

b process amounted to an onerous and unduly burdensome process by which the applicants were
:: | forced to sither withdraw theiz applications, agree to limit the operational scope of their
27 proposed CPCNSs, or incur increasing litigation fees and costs in ordér to comply with the
28 Il
RON 0. PARRAGINRRE

DEETIICT RIOGE

DerFarTHENT THrREE .
AB YRUAL, NEVADA S G5



NHT=LI-CUUL [HU UiUE A NEYHUR ATTUNNEY GENERAL 702 486 3415 P. 12

FIAES0L WED 1irlg oAl

aumerous faancial . formaton and diselosure demands mads by the TSA a3 well as the

(5]

| intervening cammers Accordingly, ihe Court fnes that the Due Precess Rigats of Rey Vinale,
John West and £d Wh=2'er undsr ooth the 14" Amendment and she Nevaca Constituticr: were
vioiated in the apglication of the statutory licensing scheme and 15 requizements aader tie :
aforementiomed statuzes and its corresponding adininistrative code provisions.

. Vaguencss: Counts UIand IV

29. Plainriffs allege that TSA's policing and enforcement procedures are vague, and o zot

& @ w3 W e R

10l| give TSA officers and agents notice of what conduct is prehibited under NRS 706, & seq.

11{] 30.Procedural due process tequires the government T0 give notice of Zovernment action

12 whici would interfere with one's life, liberty or property. Schwartz v, Adams, 93 Nev. 240,
241, 563 P24 74, 75 {1977). As announced by both the United States Supreme Court and
Nevada Supreme Cours, a statute is unconstitutionally vague if and only if its termg are “so
16!| vamue that men of common intelligence must necessarily guess as 1o its meanmg and differ as
17]| to its application.” Clark County Shed v, Lugman, 101 Nav. 143, 135, 897 P.2d 107, 111
18} (1985); Connolley v General Consiruction Co, 269 U.S. 385, 391 (1926).

31. Inthais case, TSA officers are not always able 1o determir.e what conduct was specifically
prohsz’ted as well as what class of common carriers were subject to regulation under the

2911 statte without the legal advice of the Attorney's General's office. [d., p. 80 1-12; 14-17.

23| However, it is generally recognized that neither the Nevada Consttution nor the U.S,

2‘\ Constitution require impossible standards of specificity. Luaman at 155; Washoe Couaty
25
25 Sheriff v, Viesik, 111 Nev. 59, 51, 888 P.2d 441 (1995).
97 32. Plaintiff Ed Wheeler was ultimately compelled to stop operating under his interstate 1ICC
28 12
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license bacause e wag unable [0 get a cyrnstent answer Fom the T3A soncaming what jebs

" were inmastate, and therefore regulated by T3A, and which were inferstate, and therefore nct

subject to TSA regulzncn. d., p.d207: L 15 - 1208: 3, 119209 -1 1932, However, Mr.
Wheeler wnuld aficn take trigs to the Arizona-Nevada siate hne and Hoover Dam
deliberately. in order to avoid compliance with TSA regulations and NRS 706, et seq. Id., p.
1205: 1L 19 - 1217 {9

33, Plaintiff jack Hutchers was stopped and searched repeatedly oy TSA officials while
using his limousine for his own personal benefit and that of his family. ld., p. 429:1.3-
434:15. On each of *hese occassions, bowever, Mr. Huichers was never given a citatioa by
TSA officials, nor was he cver arrested or charged with any violatioa. [d., p. 435:1.20- 437
20.

34, Plaintiff and ILOA member Rich Lowre knowingly operated his limousipe in violation of
the statute, and :n fact, did so with the belief :hat NRS 706, e scq. was “ucjust.” Alsq, qther
members of ILOA also knowingly violated the law by operating an uncertificated limousine
service. Id., p. 155:1. 17-21.

35. Accordingly, the Court finds that Plainnffs kave not presented sufficient facts or evidence
to support the aliegation that the enforcement vrovisions of NRS 706, ¢t scq. are
impemi.ssibly vague, Plaiedffs demenstrated a clear understanding of the enforcement
provisions throughout the proceeding, but nonetheless acknowledged throughout tial that
they repearedly hrake the law. Thus, the Court finds that Plsinriffs had notice of what conduct
was prohibitad, and whether the scope of their limousine service and activines fell under TSA
and intrastate regulation. |

13
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1] (iL. Biased Enforcemrnt snd Adjudication: Counts V and VI
2 36. In this case, Plainz tfs alicge that the TSA adjudzative process 15 tantamouss to an
2 unconsticational combiratior, of judicial and executive A:nctions, whieh o wm, creates an
5| impenTissiblc appearance of "bias” on the part of the TSA against those individuals
B[{ prosecured under NRS 706.
7 ! 37. The TSA maintains two maio accounts, sumbered 3522 and 3923, Account 3923 is
: i referred to by the TSA as the “fine account,” and the sale source of funcs for that aceount is
10 proceeds from fines ovied by the TSA. [d., 0 938:1.20-340: 7.
11{| 38. Plaintiffs claim that the amount of &aoney collected in TSA's fine account in the fiscal
120! year from 1998-1999 was $227,086, approximately 14.5% of the TSA's annual budget for
13 that year. Plaintiff’s Exhibit 8. Howcvcr. the Court finds that the funds deposired into the
:: fins acoount are ﬁcsignared solely for enforcemant expenditurss only, and neither the
16|| efosceraent division of the TSA nor the Commissioners have control over how 0 make such
17|| etpenditures. Any increases in those expenditures from the fine account must be submitted to
18| the Govemor for bis approval through the Nevada Department of Adminisvatios, Budget
19 Division pursuant to NRS 353.150. If the requests are approved by the Budget Divisioc, it
z: proceeds to the Legishative Council Bureau, which reviews the rcqtmﬁ o engure there is
99|| sufhicient justification to uss the money. Additionally, pursuant to NRS 353.245, if the
23|} expenditure request is more than 520,000 and exceeds the legislatively spproved budgeted
2 smoant by more than 10% or $50,000, which cver is less, then the request must also be
‘ : wpowved by the Legislative Interim Finance Committee,
' 27 39. Procedural due process guarantees only that government will use a fair MMMg
28 14 )
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1 process befors taking acy actior which weuld impair a person’s i:fe, liberty or property ‘
; miersst. Hemrera v_Colling, 306 U.S. 290, 436 {1993} |
4 40. The standard for a dlased law e.n:’orcemenc claim is the same under both the Nevada
5] Constitution and the U.S. Consututicn, |
61| 41, The cembination of investizative and adjudicative functions does ngt-m and of iwelf
7 create an unconstizstional bias in admunistrative proceedings, Winthrow v. Larkin, 421 U.S.
: { 35, 56,95 S.Ct. 1456 (1975); Laman v, Nevady S:ate Real Estare Advisory Commission, 95

10| Nev- 50, 57 {1967).
11|| 42. There is a general presurption of honesty and integrity in those serving as administrative

12|} adjudicators. Winthrow v. Lagkin, 421 U.S. 35, 56, 95 S.Ct. 1456, 1469 (1975).

3 43. There is no set percentage or other objective szandard for determining when an agency’s
14
15 intevest in the fines it assesses crosses the due process threshold. Rather, the standard is

18|} Wbether the chatlenged procedure is one that would “offer a possivle temptation; to the average
17)] man as judge” 10 abandon neutrality. [n re Ross, 656 P.2d 832, 855 (Nev. 1983). The
Nevada Supreme Court has further acknowledged the danger presented by the possibility an
agency “might be tempted to accumulate from heavy fines a large fund by which the running
expeases™ of the agency could be paid. In 1e Ross, 656 F.2d §32, 835; quoting Dugan v.
Obia, 277 U.S. 61, 64-65 (1928). -

44. In this case, the Court finds that the TSA commissioners do not hava a personal stake in

levying administative fines. The fines levied against individuals found ta be in violation of

NRS 706 are deposited into a separate fund that is designated for cnforcement expenditures

ouly.
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45, The Court further fnds that neisher the enforcemen: division nor the Comemission fas
control over how to spend the money in the fire account. {nstead, in order ¢ use funds fiom
the fine account that are not aiready legislatively approved, it is necessary 1o sesk the
permission of the through the Budges Division pursuant to NRS 353,150, If the requests are
approved by the Budget Division, it proceeds to the Legisiative Counci! Bureau, which
reviews the request to epsure there is sufficient justification to use the money. Additionally,
pwsuant to NRS 353.245, certain requests must also be approved by the Legislative Interim
Finance Commi:téc.. a‘dcpartment of the exzcutive branch, who scrutinizes the request to
ensure the request is for enforcoment purpases.

46. Accordingly, the Court finds lthat the statutory licensing scheme set forth in NRS 706, ot
seq. does not constitute an impermissible combination of executive and adjudicative
functions, and therefore do not constitute &n unconstimtional bias in TSA adjudicative
proceedings.

IV, Privileges or Immunities: Count YII

47. It has been established by the U.S. Supreme Court that the “privileges and immunities”
clanse of the Fourteenth Amendment docs not create a naked right to.conduct business free of
otherwise valid state regulation.” Head dba Lea County Pyblishing Co. v. New Mexico Board
of Examipers & Optometry, 374 U.S. 424, 432, 83 S.Ct. 1759, 1764 (1563). Instead,

aprlication of the privileges and immunities clauge of the Fourteenth Amendment is

cxceptionally limited.

48. In modemn application, the privileges and immumities clause only bars “discrimination
against citizens of other states where there is no substantial reason for the discrimination

16
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| beyond the merz face they arc citizens of other states.™ Luading v, New York Tax Appeals
Tabunal, 522 U.S. 287, 298, 118 8.Ct. 786, 775 (1998).

W N

49. In the facts at hand, the Court agrees with Defendants’ position that PlaintisSs have not

alleged violation of the privileges and immugitics clausc based upon their stats citizenship.

(2

B!} fastcad, Plaint:ffs attempted to perstade this Court that they bave a right to “earn an honest

A |

living in the occupation of their choice.” Plaintiffs’ argument bears no relation to

oo

constitutional precedent,
10|| 350 Accordingly, the Court finds that Plaintiffs bave not sct forth a valid cfaim under the
11}} privileges and immupities clause of the Fourteenth Amendment..

12 V. Interference With Valid Intersiate Charters: Count [X

13 . :
S1. Plaintiffs fuiled to produce credible cvidence that TSA enforcement agent wrongfully

14

15 interfered with valid intrastate charters prior to their completion. As such, the Court finds that

16|{ Flaintiffs failed to demonstrate that the TSA acted without autharity and/or in violation of

17f| Plaintiffs’ ICC licease ox charter,

18 NOW THEREFORE, IT IS HEREBY THE DECISION OF THIS COURT that .-
19]] '
Judgment is rendered in favor of Plaintiffs Rey Vinole, John West and Ed Wheeler in Counts
20§ , :
21 [aud U of the Complaint. Judgmeat is hereby rendered in favor of Defendants as to the
99i] remeining claimg advanced by Plaintiffs hersin.
9 .
osll DATEDmis__/ L4 day of May, 2001,
Al RON PARRAGUIRRE
2511
26 _ RON PARRAGUIRRE
’ District Court Judge
27
28 17
RON 0, PARRAGUIRRS
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