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NEVADA’S LAWS AGAINST
DRIVING UNDER THE INFLUENCE

INTRODUCTION

Nevada's first law concerning driving under the influence of intoxicating liquor
(DUI) was enacted by the Nevada Legislature in 1923. Senate Bill 5" provided that it
was uniawful "for any person, or persons, while either intoxicated or under the influence
of infoxicating liquor, to drive or conduct any vehicle upon any street or highway in this
state.” The bill also stipulated that DUI resulting in the death or bodily injury to any
person was a felony. Two years later, Assembly Bill 37 added "stimulating and
stupefying drugs” to the statute.

In the 70 years since passage of the state’s first DU! law, only the distinction between
misdemeanor and felony DUI has remained relatively unchanged. The exact definition
of the offenses and their respective penalties have been frequently revised.
Occasionally, the penalties were reduced; more frequently, they have been increased.
Nevada's lawmakers have also addressed public awareness of the seriousness of the
offense, prevention programs, and rehabilitation of habitual DUI offenders.

This paper examines the development of certain concepts of DU! iaw in Nevada. When
possible, the rationale for these developments, derived from either literature concerning
national trends or testimony before legislative committees, is provided to enhance the
discussion of the concepts. These suggested explanations are not intended to support
or oppose any particular viewpoint or law.

FIRST EFFORTS TO DEFINE THE OFFENSE:
PRESUMPTIONS OF INTOXICATION

For over 30 years, no Nevada law defined, or otherwise provided direction concerning
what constituted, intoxication or being "under the influence." Like their counterparts in
other states, Nevada's peace officers relied upon observation, certain sobriety tests,
and judgment to determine if drivers were intoxicated.

During the late 1930s and early 1940s, technology to measure the amount of aicohol
in a person’s blood (Blood Alcohol Content or BAC) became readily available. Further,
evidence from the new tests indicated that, at higher BAC levels, drivers were more
likely to be involved in accidents.

In an effort o make the evaluation of DUI more objective and, thus, the enforcement
of DUl laws more effective, states began adopting "presumptive" DUl statutes. That
IS, a person was presumed to be intoxicated at a specified BAC, although the
presumption was rebuttable in court. Indiana passed the first such law in 1939.

! Appendix A to this paper, a chronicle of selected DUI legislation in Nevada, inciudes chapter citations of all bills
referenced.



Similarly, Nevada, in 1957, enacted Assembly Bill 267, which established statutory
presumptions associated with certain BAC levels. Like the presumptive statutes of
most other states, A.B. 267 set what is now generaﬂy considered to be a very
conservative standard for presumed intoxication--0.15.2

A person with a BAC of 0.05 or less was presumed nof to be under the influence of
intoxicating liquor; with a BAC of 0.15 or more, a person was presumed to be
intoxicated. A BAC between 0.05 and 0.15 gave rise to no statutory presumption
concerning whether the person was intoxicated, although the BAC might be considered
with other evidence in making that determination.

Further, the bill specified that the presumptions were not to be "construed as limiting
the introduction of any other competent evidence bearing upon the question of whether
or not the defendant was under the influence of intoxicating liquor." Thus, the
presumption that a driver was infoxicated was rebuttable in court.

By 1967, national attention to the dangers of drunk driving had prompted the
Federal Government to include among its standards for highway safety programs a
presumptive BAC level of 0.10. Two years later, the Nevada Legislature considered
a bill to lower the standard (Assembly Bill 266 of the 1969 Session), but the measure
did not pass. Opponents referred to A.B. 266 as the "two-drink” bill, arguing that "just
two drinks" could result in a BAC of 0.10.

Thus, it was not until 1971 that the Nevada Legislature lowered the presumptive level
from a BAC of 0.15 to 0.10. Accordin? to testimony during legislative hearings, at that
time 25 states had already done so.” The Nevada Safety Councii, one advocate of
lowering the standard for presumed intoxication, conducted an experiment to counter
the "two-drink" argument of the previous session. The council’s testimony included the
results of that (admittedly non-scientific) experiment, in which it found "it takes a
sufficient number of drinks before an average person’s blood-alcohol content registers
0.10."

ILLEGAL PER SE

Nationwide, the presumptive statutes of the 1950s were followed by "per se" statutes
in the 1970s. Although a presumptive law allows a driver with a BAC over the
presumed level of intoxication to rebut the presumption in court, a per se law stipulates
that to drive with a BAC at or above a specified level constitutes an offense in and of
itself. Proponents of the new legislation argued that police officers were not inclined
to arrest drivers for DUI if they believed that the presumption of intoxication would be
successfully rebutted. Further, they suggested that per se laws encouraged arrest and
prosecution and, therefore, deterred drinking and driving.

2 Currently, all 50 states have either presumptive or per se statutes at a BAC no higher than 0.10.

2 See the Legislative History of AB. 24, available in the Research Library of the Legislative Counsel Bureau, for more
information about lowering the presumptive BAC level
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Following passage of a significant piece of DUl legislation, Senate Bill 83 of the
1881 Session, the Nevada Legislature directed a study of the effectiveness of the
state’s drunk driving laws.* The interim subcommittee charged with conducting the
study made several recommendations for legislation, most of which were enacted by
the 1983 Legislature. Included among those recommendations was the adoption of an
"illegal per se" law.

Testimony before the interim subcommittee indicated that per se legislation was
expected not only to deter drivers from operating vehicles after drinking, but also to
result in increased pleas and fewer requests for jury trials from those who nevertheless
drove drunk and were subsequently arrested.

Thus, Nevada, following the example of other states, passed Assembly Bill 167 in 1983.
Among other provisions, the bill provided that it was illegal per se to drive with a
BAC of 0.10 or above. The existing prohibition against driving whiie under the influence
remained, however, and the penalties for conviction under either provision--presumptive
and per se--were the same.’

In 1992, the presumptive statute was found to be unconstitutional as applied, although
the Court declined to address whether it was unconstitutional on its face.®
Nevertheless, the 1993 Legislature, with the passage of Assembly Bill 490, repealed
the section establishing presumptions. The same bill also addressed the use of the
"last gulp defense," in which a person argues that a last drink consumed just prior to
driving caused the BAC to rise to 0.10 at the time of festing, but at the time of driving
the BAC was actually lower. Assembly Bill 490 provides that a person whose
BAC measures 0.10 within 2 hours of driving is guilty of a misdemeanor,

Thus, Nevada’'s misdemeanor DUI law (Nevada Revised Statutes [NRS] 484.379) now
has three separate components. It is unlawful for a person to drive or be in actual
physical control of a vehicle on a highway or on premises to which the public has
access, if the person:

« Is under the influence of intoxicating liquor; or

« Has 0.10 percent or more by weight of alcohol in his blood; or

» s found by measurement within 2 hours after driving or being in actual physical
~ control of a vehicle to have 0.10 percent or more by weight of alcohol in his blood.

4 See LCB Bulletin No. 83-7, Dniving While Intoxicated, for a complete description of the subcommittee’s findings and
recommendations for legislation.

& According to the 1994 Digest of State Alcohol-Highway Safefy Related Legisiation, a publication of the National Highway
Traffic Safety Administration, afl but four states had adopted illegal per se laws by 1993, Like Nevada prior to the
passage of A.B. 490, many states also retain presumptive statutes along with a per se law. An excerpt from the 1994
Digest that summarizes high-interest legislation for the 50 states, the District of Columbia, and Puerto Rico, is included
as Appendix B to this paper.

8 Mclean v. Moran, 963 F.2nd 1306 (9th Cir. 1992).



The penalty for a first misdemeanor DUI offense is: (1) 10 days to 6 months in jail
or 48 hours of community work while dressed in "distinctive garb" identifying the person
as a violator of the DU! law; (2) a fine of not less than $200 nor more than $1,000; and
(3) completion of an educational course on substance abuse (NRS 484.3792). The
sentence may be reduced to 1 day imprisonment or 24 hours of community work if, at
any time prior to sentencing, the offender applies to the court to undergo a 1-year
treatment program for substance abuse (NRS 484.3794).”

LOWERING THE PER SE LIMIT TO 0.08

The 0.10 per se limit, at the time of its adoption in Nevada, was recommended by the
National Highway Transportation Safety Administration (NHTSA) and the Presidential
Commission on Drunk Driving. The NHTSA has since lowered its recommendation for
the per se limit to 0.08. Some states have adopted the lower standard. The earliest
states to do so include Oregon and Utah (1983) and Maine (1988). The states with
more recent 0.08 levels are California, Florida, Kansas, New Hampshire, New Mexico,
North Carolina, and Vermont. The per se limit in 36 states is 0.10.°

In 1991, three bills to revise the illegal per se standard from a BAC of 0.10 to 0.08 were
intfroduced in the Nevada Legislature. The two Senate bills died in the Senate
Committee on Transportation. The third measure, Assembly Bill 749, passed the
Assembly Committee on Judiciary but died in Assembly Ways and Means. During the
1993 Session, legislators took up the issue again; once again, Assembly Bill 246
passed the Assembly Committee on Judiciary, but died in Ways and Means.

Proponents of lowering the limit argue that, for most drivers, serious impairment exists
at a BAC of 0.08. They also argue that 0.08 laws have proven effective in reducing
DUI incidents in those states with the lower limit. In addition, proponents stress that
the legislation is intended to decrease not the consumption of alcohol, but rather the
incidence of drunk driving. Further, to counter opposition to the cost of enforcing
0.08 legislation, proponents suggest that the cost of DUl-related death and injury
(medical and legal costs as well as economic productivity losses) is also significantly
high. Finally, Nevada may lose certain federal funds if it does not adopt the
0.08 standard.’

Opponents of 0.08 legislation argue that the cost (projected at $1 million per bienniumn
during testimony concerning A.B. 246) is prohibitive and that the money could be better
spent on rehabilitation for substance abusers or on housing violent criminals. Further,

7 Nevada Revised Statutes 4843794 requires that the offender be cerified as an alcoholic or abuser of drugs and
agree to pay the cosis of the treatment.

N As of December 1994, Maryland, Massachusetts, South Carolina, and Tennessee had no per se law.
s Appendix C to this paper is a copy of a memorandum dated October 12, 1994, from Maren Schuliz, Highway Safety

Coordinator with Nevada's Office of Traffic Safety, to Paula Winne of the Research Division of the Legislative Counsel
Bureau, concerning the effect of the BAC level on Nevada's receipt of federat funds.



opponents suggest that lowering the limit will deter only social drinkers, not chronic
abusers, and that it is the chronic abusers at 0.10 and above who are responsible for
most DUI accidents. Finally, opponents argue that 0.08 legislation would be harmful
to Nevada's tourist industry.

"SUBSEQUENT"” OFFENSES DEFINED

In 1967, Assembly Bill 71 provided the first time period--within 10 years--within which
a DUI offense was punishable as a "subsequent” offense. Prior to 1967, a subsequent
offense was not specifically defined, although it carried an additional penalty.

In the next 15 years, the definition of "subsequent" was revised periodically, from an
offense occurring within 3 years (Assembly Bill 271 of the 1969 Session) to one
occurring within 5 years {Senate Bili 83 of the 1981 Session) and, finally, to its present
definition of within 7 years (Assembly Bill 167 of the 1983 Session). '

In addition, the 1983 Legislature eliminated a "loophole” in the provisions governing
subsequent offenses. Prior to the passage of A B. 167, a person had to be convicted
of an offense before a later offense could be considered "subsequent," and the time
period linking offenses ran from conviction to conviction. Thus, a person could commit
a second or subsequent offense within the specified time period, but the date of
conviction of the prior offense might be so late as to cause the later occurrence to be
considered a lesser offense.

Testimony indicated that the "loophole” created a significant incentive to delay trials and
also violated the intent of the law, which was to punish repeated offenses more
severely. Assembly Bill 167 stipulated that an offense occurring within 7 years
preceding or after the date of the "principal” offense constitutes a prior offense when
evidenced by a conviction, without regard to the sequence of the offenses and

convictions."

Currently, the penalty for a second offense within 7 years is a fine of not less than
$500 nor more than $1,000 and either residential confinement or imprisonment in jail
from 10 days to 6 months (NRS 484.3792). The sentence may be reduced to 5 days
if, at any time prior to sentencing, the offender applies to the court to undergo a 1-year
treatment program for substance abuse (NRS 484.3794).

e Subsection 8 of NRS 484.3792 provides that "offense” includes the violation of a law of any other jurisdiction which
prohibits the same or similar conduct. Thus, a DUI conviction in another state constitutes a prior offense for purposes
of enhancing the punishment for a BUI committed in Nevada.

 This language is found in Subsection 3 of NRS 484.3792.
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FELONY DUI

The state’s first DUI law provided that a DU! offense resulting in death or bodily harm
to any person constituted a felony. Over the years, that provision evolved to its current
form, found in NRS 484.3795: a person driving while under the influence of intoxicating
liguor or a controlled substance, to a degree which renders him incapable of safely
driving, and "[whose] act or neglect of duty proximately causes the death of, or
substantial bodily harm to, any person other than himself' is guilty of a felony.

In addition, the 1981 Legislature established that a third offense constitutes a felony
(Senate Bill 83). Prior to that time, a third offense not involving death or substantial
bodily harm would have been a misdemeanocr, punishable as a subsequent offense.

Currently, the penalty for felony DUl causing death or substantial bodily harm is
imprisonment from 1 to 20 years and a fine of not iess than $2,000 nor more than
$5,000. The penalty for felony DUl not involving death or substantial bodily harm
(a third offense within 7 years) is imprisonment from 1 to 6 years and a fine of
$2,000 to $5,000. Offenders incarcerated for felony DUI are, to the extent possible,
placed in minimum security facilities and segregated from offenders whose crimes were
violent.

TREATMENT, COUNSELING, AND THE "305" PROGRAM

Over the past decade, Nevada's DUI laws, like those in most states, have become
stricter and the penalties stiffer. Recognizing that harsher penalties may deter some
but not all offenders, however, lawmakers have also stressed the importance of
treatment for chronic abusers of alcohol.

Senate Bill 83 of the 1981 Session

The 1981 Legislature made several changes to the procedures related to treatment for
DUI offenders. Senate Bill 83 stipulated that a first-time DUI offender could elect
substance abuse treatment before sentencing, but after conviction. Prior to the bili's
passage, a person could elect treatment before conviction; upon satisfactory completion
of a treatment program, the charges were dropped. Foliowing enactment of S.B. 83,
a sentence might be reduced but the conviction would remain. In addition, the bill
required that, to be eligible to elect treatment, a person be classified as an alcoholic or
drug abuser.

Senate Bill 83 also provided that a person might elect treatment only once in a 5-year
period. Previously, a person might elect treatment twice within a 2-year period. Finally,
S.B. 83 stipulated that, as a condition of treatment, a person must serve a term of
imprisonment (though significantly reduced from the term of imprisonment without
tfreatment).

Finally, S.B. 83 added a provision requiring a DUl offender to attend an educational
course on the abuse of alcohol and controlled substances.



Assembly Bill 167 of the 1983 Session

The legislative subcommittee formed during the 1981-1982 interim to review the state’s
DUI laws found that the treatment provisions, as amended by S.B. 83, attracted some
opposition from prosecutors. In particular, opponents argued that the law did not permit
a prosecutor to object to treatment if circumstances warranted objection; they also
testified that defense lawyers were preventing the rehabilitative intent of treatment by
advising clients to "save the election of treatment for when you are convicted of a third,
or felony, offense.""

Thus, subcommittee members recommended that the treatment provisions be revised
to preclude election of treatment for a third offense; to permit application for treatment
on both first and second offenses; and to allow prosecutors to object to the application
if an offender fails to complete or did not benefit from prior treatment.
Assembly Bill 167 of the 1983 Session incorporated those recommendations.

Assembly Bill 305 of the 1991 Session

In 1991, an Executive-Legislative Blue Ribbon Commission was formed {o conduct a
study of prison overcrowding. Among the conclusions reached by the committee was
that the state’'s lack of a substance abuse freatment program for prison inmates
contributed to the high rate of re-arrest among DUI offenders.

To address that need, the Governor's committee recommended that the Department
of Prisons create a treatment program for DU! offenders that would include intensive
in-prison treatment (Phase 1), followed by outpatient counseling in conjunction with work
release or house arrest (Phase Il). Accordingly, the 1991 Nevada Legislature enacted
Assembly Bill 305.

During the 1993 Session, legislators concerned with the continuing problem of prison
overcrowding suggested that an interim study be conducted to evaluate the efficacy of
the "305" program and the possibility of its expansion. The Assembly Concurrent
Resolution No. 71 Subcommittee determined that the program was effective, * but that
certain changes would improve iis operation. For example, the subcommittee
recommended that inmates not eligible for residential confinement be allowed to
complete Phase Il of the program in prison, rather than while on parole.™

% LCB Bulletin Ne. 83-7, Driving While intoxicated, pages 15-16,

1 For example, testimony from the Bureau of Alcohol and Drug Abuse indicated that, of the 204 offenders who had
completed Phase i by the end of February 1994, only one had been returned to prison.

¥ gea LCB Bulletin No. 95-9, Drug and Alcohol Abuse Among Criminal Offenders, for a complete description of the
subcommittee’s findings and recommendations.



Assembly Bill 499 of the 1993 Session

Lawmakers in the 1991 Session targeted for treatment not only felony DUI offenders
(A.B. 305), but also those guiity of misdemeanor DUl (A.B. 491). Assembly Bill 491
was vetoed by Governor Bob Miller. The Governor objected to a provision of the bill
that would have given a treatment facility, rather than a judge, the authority to confine
an offender to the facility.

Assembly Bill 499 of the 1993 Session revised and expanded the bill vetoed 2 years
earlier. The 1993 bill established an assessment procedure {o determine whether a
DUI offender is an abuser of alcohol or drugs. Its provisions apply to first-time
offenders whose BAC was 0.18 percent or more and to persons guilty of a second
DUI violation within 7 years. In those cases, the court is required to order an
evaluation to determine if the offender is a substance abuser. The results of the
evaluation and a recommendation for the length and type of any suggested treatment
must be submitted to the court.

MISCELLANEOUS CONCEPTS OF NEVADA’S DUl LAW

Appendix D to this paper is a copy of NRS 484.377 through 484.3947, inclusive,
containing most of the statutes related to DUI (various other provisions concerning
juvenile offenses and drivers’ licenses, for example, are found in other chapters).
Certain concepts contained in those statutes are discussed in more detail below.

Implied Consent

Nevada’s Implied Consent Law originated with Assembly Bill 268 of the
1969 Legislative Session. The bill provided that a person operating a motor vehicle on
the highways of the State was deemed to have consented to a test to determine the
content of ailcohol in the blood. Initially, refusal to submit to such a test was punishable
by suspension of the driver's license for 6 months.

Currently, NRS 484.382 provides that a driver on a highway or on premises to which
the public has access is deemed to have consented to a preliminary test of his breath
if a police officer has an "articulable suspicion” that the person is under the influence
of intoxicating liquor or a controlled substance. Failure to submit to the preliminary test
results in the immediate revocation of the person's driver’s license.

In addition, NRS 484.383 provides that a driver is deemed to have consented to an
evidentiary test of his blood, urine, or breath, when such a test is administered at the
direction of a police officer having reasonable grounds to believe that the person was
operating a vehicle while under the influence of alcohol or a controlled substance.
Failure to submit to the evidentiary test results in revocation of the driver's license. If
a driver refuses to submit to a test, none may be given, unless the police officer has
reasonable cause to believe that the person has caused the death or substantial bodily
harm to another or has been previously convicted of a DUl offense within the past
7 years.



Preliminary Breath Tests (PBTs)

The 1981-1982 interim subcommittee formed to review the state’s DUl laws
recommended the authorization of Preliminary Breath Tests (PBTs). According to
testimony before the subcommittee, the tests "enable an officer in the field to make a
quick and simple determination whether a person is legally intoxicated and probable
cause exists to arrest him * * * * [A PBT] can aiso show that a driver is not impaired,
and can thus be released and not suffer the indignity and inconvenience of an arrest." '
The tests were recommended by the Presidential Commission on Drunk Driving, and
at the time of the study at least 19 states allowed their use.'

Accordingly, Assembly Bill 167 of the 1983 Session authorized the use of a PBT to
determine whether there are "reasonable grounds" to make an arrest for DUIl. The test
is administered by a peace officer with an "articulable suspicion" that a driver to be
tested is under the infiuence of intoxicating liquor. The results of the tests cannot be
used in any criminal action, except to show that there were reasonable grounds to
make an arrest for DUI.

The original implied Consent Law, which applied only to evidentiary chemical tests, was
modified by A.B. 167 to encompass the PBTs.

Administrative "Per Se"

Assembly Bill 187 also added an "administrative per se" provision to the state’s
DUl law. Similar to its criminal per se counterpart, the administrative law provided that
to drive with a BAC of 0.10, as determined by either a PBT or a chemical test, was
punishable "in and of itself" by revocation of the driver’s license.

The administrative per se law was enacted in response o arguments that, {o serve as
a deterrent as well as punishment, a penaity for DUl must be "swift, sure, and certain.”
Prior to passage of the iaw, a license was revoked only upon conviction and at the
discretion of the judge. In addition, testimony indicated that another purpose of the law
was to eliminate a driver's incentive fo delay a DUI trial and thus retain his license to
drive as long as possible.

Currently, NRS 484.385 provides for immediate revocation of the driver's license of a
person who fails to submit to a PBT or an evidentiary test, who has a BAC of
0.10 percent or more, or who has a detectable amount of a controlled substance in his
blood. The statute also establishes a procedure for issuance of a temporary license
and for administrative and judicial review of the order of revocation.

1 Driving While Infoxicated, page 9.

*  See Appendix B for current information about states with PBTs.

9



Driving While Drinking

In 1971, the Legislature passed Assembly Bill 480, which made it unlawful for the driver
of a vehicle to drink an alcoholic beverage while operating the vehicle. Twenty years
later, lawmakers considered testimony that the law was impossible to enforce, since a
driver might argue that a passenger was drinking the beverage. Thus, the
1991 Legislature enacted Senate Bill 120, which prohibits the possession of an open
container of an alcoholic beverage within the passenger section of the car.

Length of Imprisonment

The punishment for DUl in Nevada has been frequently revised and, over the years,
has included imprisonment, afine, driver's license suspension or revocation, community
service, enrolflment in educational courses concerning substance abuse, and
attendance at a victim impact panel. The punishment has often been specified as
either a fine or imprisonment or both.

Appendix A to this paper, which chronicles the history of selected DUl laws in Nevada,
illustrates that lawmakers (and, apparently, their constituencies) have not always
agreed upon the appropriateness or length of imprisonment, particularly for
misdemeanor DUl not involving death or bodily harm. For example, the
18937 Legislature provided that the sentence of imprisonment for a first offense (county
jail for not less than 30 nor more than 80 days) could not be suspended. Two years
later, lawmakers revised the penalty to either imprisonment or loss of the driver's
license. Similarly, the period from 1969 to 1975 saw several changes to the
imprisonment portion of the penalty for subsequent DUI offenses.

In 1981, Senate Bill 83 established a minimum jail term of 10 days for a subsequent
(though still misdemeanor) offense. In addition, the bill prohibited probation or
suspended sentences and limited piea-bargaining for DUI offenses. Senate Bill 83 also
provided that a third or subsequent offense (not involving death or bodily harm)
constituted a felony, punishable by a prison term of not less than 1 year nor more than
6 years. For a DUI offense resulting in death or substantial bodily harm, the penalty
was increased to 1 to 8 years’ imprisonment; previously, a fine alone might be imposed.

in 1983, Assembly Bill 167 increased the penalties for a first misdemeanor offense,

including imprisonment of 2 days to 6 months. Alternatively, an offender might be
sentenced to 48 hours of community service while dressed in "distinctive garb.”

10



CONCLUDING REMARKS

At the time of the 1981-1882 interim study of drunk driving laws, Nevada ranked first
in the Nation for fatal fraffic accidents, and alcohol was a factor in the majority of those
accidents. in 1981, there were 151 alcohol-involved fatal traffic accidents in the state.”’

In 1993, there were 91 alcohol-involved fatal accidents™ in Nevada. Nevada's DUI law
is now considered to be among the "toughest”" in the United States. Increased public
awareness of the seriousness of the offense, as well as more severe penaities, may
have contributed to the significant decline (particularly when population increases are
considered) in the number of drunk driving fatalities. in addition, preliminary results of
the "305" program indicate that the last decade's emphasis on treatment also is
effective in combatting drunk driving.

In the 70 years since passage of the first DUI law, the definition of and penalties for
DUI have been revised many times. Nevertheless, lawmakers continue to wrestle with
the issue; among the bill drafts requested for the 1995 Legislative Session are at least
a dozen that relate to drunk driving.

i Driving While Intoxicated, Appendix C.

®  According to the Office of Traffic Safety of Nevada's Department of Moter Vehicles and Public Safety, "alcohol-
involved” for 1993 was measured at 0.01 and above.
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APPENDIX A

History of Selected DUI Legislation in Nevada

Year

Bili or
Resolution
Number

Statutes of
Nevada
Chapter No.

Description of Bill
{ Comments

1923

SB. 5

13

The bill provides that it is unlawful “for any person, or
persons, while either intoxicated or under the influence of
intoxicating fiquor, to drive or conduct any vehicle upon any
street of highway in this state.”

The bill also stipulates that a driver who, while intoxicated or
under the influence of alcohol, causes the death or bodily
injury to any person is guiity of a felony.

1925

AB. 37

166

The bill includes "stimulating and stupefying drugs” in the
statute prohibiting driving under the influence.

1937

AB. 88

30

The bill specifies penalties for misdemeanor DUI (not
involving death or bodily injury). The penalty for a first
offense is imprisonment in the county jail for not less than
30 nor more than 80 days. The sentence may not be
suspended.

A person convicted of a subsequent offense, in addition to
being imprisoned, 15 deprived of his driver's license for a
period of up to 1 year.

1939

AB. 177

161

The bill revises the penalties for a first offense, to either
imprisonment from 30 to 80 days or loss of the driver's
license for 30 days to 1 year. The penalty for a subsequent
offense remains imprisonment for 30 fo 90 days and loss of
the driver's license for up to 1 year.

The prohibition against suspension of the sentence remains.

1947

AB. 159

110

The bili revises the penalties for a first misdemeanor offense,
to either a fine of up to $500 or imprisonment for up to

6 months, and toss of the driver's license for not less than
10 days nor more than 1 year. The penatfties for a
subsequent offense is unchanged.

1953

S.B. 149

247

The bill revises the penalties for a first misdemeanor offense,
to either a fine of not less than $100 nor more than $500, or
imprisoanment of not less than 30 days nor more than

& months, or both, and by suspension of the driver's license
for not tess than 30 days nor more than 1 year. The
penaities for a subsequent offense are changed to those of a
first offense, except that the period of suspension of the
driver's license is mandated to be 2 years.
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Year

Bill or
Resolution
Number

St-atutes of
Nevada

Chapter No.

Description of Bill
f Comments

1955

AB. 113

106

The bill reduces the penalty for a first misdemeanor offense
and increases it for a subseguent. For a first offense, the
minimum fine is reduced to 3$25; the 30-day minimum term of
imprisonment is removed; and the license suspension is
made optional. For a second offense, hoth imprisonment
and a fine are mandatory, although the minimum term of
imprisonment is reduced from 30 to 10 days.

1957

AB. 267

304

The omnibus traffic bill establishes "presurmnptions” associated
with certain blood alcohol content {BAC) levels:

{1) a person with a BAC of 0.05 or less is presumed to not
be under the influence of intoxicating liquor,

(2) a person with a BAC of more than 0.05 but less than 0.15
is presumed neither to be guilty nor innocent of driving while
intoxicated, although the BAC may be considered along with
other evidence in determining guilt or innocence; and

(3) a person with 2 BAC of 0.15 is presumed to be under the
influence of intoxicating liquor.

The presumptions, however, "shall not be construed as
limiting the introduction of any other competent evidence
bearing upon the guestion whether or not the defendant was
under the influence of intoxicating liquor.”

1967

AB. 71

211

The omnibus crime and punishment bill provides the first
specified penalty for a felony DU offense: either
imprisonment for 1 io 10 years, or a fine of not more than
$5,000, or both.

The specified penalty is, in fact, unchanged, since it is the
same as the penalty for a felony prior to passage of AB. 71.
The bill reduced from 10 to 6 years the maximum term of
imprisonment for a felony whose penalty was not otherwise
specified, however; thus, the felony DUl penalty is now more
severe relative to other, non-specified felony penalties.

A.B. 71 also removes the specified penalties for
misdemeanor DU, other than for suspension of the drivers
license.

Finally, A.B. 71 provides a time period within which an
offense is considered subsequent: within 10 years.

1969

AB. 268

341

The "Implied Consent Law," provides that a person operating
a motor vehicle on the highways of the state is deemed to
have consented to a test to determine the content of alcohol
in the blood. Refusal to submit to such a test is punishable
by suspension of the driver's license for 6 months.
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Year

Bilf or
Resolution
Number

Statutes of
Nevada
Chapter No.

Description of Bill
/ Comments

1989

A.B. 271

875

The bill revises certain penalties for driving under the
influence. For a first misdemeanor offense, the person's
driver's license may be suspended for 30 days to 1 year, in
addition to any other penalties established by law for a
misdemeanor. For a subsequent offense within 3 years, the
bill mandates a fine of $100-$500 or imprisonment for

10 days to 6 months or both a fine and imprisonment.
Previously, a subsequent offense was one occurring within
10 years. in addition, the previous punishment was fine and
imprisonment,

1971

AB. 24

10

The bill revises the level at which one is presumed 1o be
intoxicated from 0.15 to 0.10.

1971

A.B. 480

The bill makes it unfawful for a driver to drink an alcoholic
beverage while operating a vehicle.

1873

AB. 35

412

The bill establishes a time period of more than 3 but less
than 7 years within which a subsequent DU! offense carries a
mandatory 1-year driver's license revocation. The bill does
not alter the definition of subseguent conviction (within

3 years) for purposes of imposing a fine and imprisonment.
The existing 2-year revocation period for a subsequent
conviction within 3 years also remains unchanged,

1873

AB. 43

686

The bill enhances the penalty for a subsequent conviction
within 3 years. Previously, the punishment was a fine of
$100 to $500 or imprisonment for 10 days to 6 months or
both. The bill makes imprisonment mandatory (10 days to
6 months), although the fine is still optional.

1973

A.B. 595

733

The bill brings persons suspected of operating a vehicle while
under the influence of a controlled substance within the
scope of the Implied Consent Law.

1975

AB. 151

493

The bill removes the mandatory prison sentence established
by A.B. 43 of the 1873 Session; the penalties revert to either
a fine or imprisonment or both,

1979

SB. 9

655

The omnibus crime bill, which revises and specifies certain
penalties, includes a section setting forth the penalty for
felony DUI causing the death or substantial bedily harm of
another person. The bill also stipulates a term of
imprisonment 1 to 6 years or a fine of not more than
$5,000 or both fine and imprisonment.
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Year

Bill or
Resolution
Number

1980

ACR. 29

Statutes of
Nevada

Chapter No.

Description of Bill
{ Comments

File 124

The Interim Subcommittee to Study Motor Vehicle Insurance
Rates and Rating Practices (A.C.R. 29) suggests legisiation
increasing the penalties for DUL. It also recommends, for a
first offense, stipulating a mandatory fine of $500 and
authorizing imprisonment of up to 6 months. For a2 second
offense, the subcommittee recommends that imprisonment
and a $500 fine be mandatory, although the minimum term to
be imposed is lowered from 10 days to 2 (previously,
however, either imprisonment or a fine might be imposed,
rather than both).

The subcommitiee considers but does hot approve a
proposal to lower the BACs associated with presumptions
regarding driving under the influence.

1861

SB 83

755

The bill: (1) for a first offense, establishes a mandatory
minimum fine of $100 and requires attendance at an
educational course on substance abuse;

(2) extends the period during which prior offenses are
considered from within 3 years to within 5 years;

(3) for a second offense within 5§ years, establishes a
mandatory minimum fine of $500 and jail term of 10 days;
(4) establishes that a third or subsequent offense within

5 years is a felony, with a minimum fine of $2,000 and
imprisonment for 1 year. (Previously, a third offense would
have been a misdemeanor, punished as a "second or
subsequent” offense.);

(5) for negligent driving while intoxicated which results in
death or substantial bodily harm, stipulates a minimum fine
of $2,600, up to $5,000, and imprisonment of 1 year.
(Previously, punishment was a fine or imprisonment or
both.);

{6) for driving with a suspended or revoked license resulting
from either a DUI offense or a failure fo submit to a test
under the Implied Consent Law, establishes a2 minimum fine
of $500 and a jaill term of 30 days;

(7) for a first failure to submit to a test under Implied Consent
Law, doubles the period of suspension to 1 year, and for a
second failure adds a 3-year revocation period;

(8) prohibits probation or suspended sentences and limits
plea-bargaining for DUl-related offenses;

(9) changes provisions governing deferred prosecution of
DUl offenders under Chapter 458 of the NRS, which resuited
in a dismissal of the charge upon compietion of alcohol
abuse treatment, to specify post-conviction treatment.
Minimum jail sentences of 5 days for a second and 30 days
for a third or subsequent offense are added as a condition of
freatment, and

(10) for civil actions related to personal injury caused by a
DUI offender, authorizes a jury to award punitive and
exemplary damages.
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Year

Bill or
Resolution
Number

Statutes of
Nevada
Chapter No,

Description of Bill
{ Comments

1982

S.B. 83

755

The Legislative Commission creates an interim subcommittee
o study the enforcement of S.B. 83. The subcommittee
recommends legisiation to

(1) authorize preliminary breath testing;

(2} enact "illegal per se" legisiation, providing that it is illegal
per se to be driving with a BAC of 0.10. The suggested new
offense would, in effect, create a new offense separate from
"driving while under the influence of infoxicating Hquor” The
subcommitiee considers that both the National Highway
Traffic Safety Administration and the Presidential

Commission on Drunk Driving recommend each state adopt
0.10 per se legislation, and, at the time of the study, 23 have
done so;

(3) impose upon DUI offenders administrative sanctions
related to driver's licenses;

(4) extend application of DUl law to "on or off the highways";
and (B) extend from 5 to 7 years the period during which prior
offenses are considered.

1883

A.B. 167

426

Based upon the recommendations of the S.B. 83 oversight
subcommittee, this bill:

(1) creates a separate crime of driving with a BAC of 0.10 or
over (illegal per se) and provides that penalties are the same
as those for driving under the influence;

(2) Increases the penalties for first DUl offenses. The bill
requires imprisonment of 2 days to 6 months or performance
of 48 hours of community service work while dressed in
distinctive garb that identifies the offender as having violated
the DUI laws. The first-time offender is also subject to a fine
of not less that $200 nor more than $1,000; driver's license
revocation for 80 days; and mandatory completion of an
educational course on alcoho!l and drug abuse;

(3) increases from 5 to 7 years the time period for
consideration of prior offenses;

{4) establishes a procedure for administering preliminary
breath tests, the results of which may not be used in any
criminal action, except to show that there were reasonable
grounds to make an arrest for DUI,

{5) provides for the summary revocation of the driver's
license of a person who refuses to submit to a preliminary
breath test or evidentiary test or who is found to have a BAC
of 0.10 ar more;

{6} Increases the length of time for which drivers’ licenses are
suspended as a result of violating the DU laws; and

(7) provides that arrests for DUI violations may be made in
parking lots and similar areas.

1883

AB. 49

14

The bill eliminates a conflict between certain statutes
governing the duration of the driver's license suspension for
refusal to submit to chemical tests. By removing the conflict,
the bill permits a 1-year license suspension for first-time
offenders and 3 years for repeat offenders refusing the tests.
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Year

Bill or
Resolution
Number

Statutes of
Nevada
Chapter No.

Description of Bill
! Comments

1983

$.B. 390

597

The bill provides for certification of devices used to determine
the amount of aicohol in a person’s blood in relation to DUL
A commitiee on testing for intoxication is created to adopt
regulations concerning testing devices.

1983

ACR M

File No. 71

This resolution encourages local governments to educate the
public on the dangers of driving while intoxicated.

1985

A.B. 381

273

The bill increases from 6 to 20 years the maximum penalty
for DUI causing death or substantial bodily harm.

1985

AB. 478

249

The bill eliminates the genheral use of urine tests {o determine
the alcoholic content of the blood of a person suspected of
driving while intoxicated. The measure permits urine tests in
the case of a person with hemaphilia or a heart condition or
when an officer has reason to suspect the presence of a
controlled substance in the blood of the person in question.

1985

A.B. 480

430

The bill stipulates that breath tesis may be used as evidence
only if two consecutive samples of the person's breath are
taken and the resuits of the two tests do not differ more than
0.02 percent. The hill provides that the results of a first
breath test may be used if the person refuses to take a
second test or for some other valid reason a second sample
is not obtained.

1989

S.B. 456

527

The bill authorizes a court to suspend the sentence of a
person convicted of DUI involving death or substantial bodily
harm, provided the offender serves at least 1 year in prison
and, upon completion of the term of imprisonment, is placed
under probation for a period not {o exceed 10 years.

1991

S.B. 120

324

The bill makes it unlawful to have an open container of an
alcohalic beverage in the passenger area of a motor vehicle.

1901

AB. 305

297

The bill requires a person convicted of felony DUI to be
evaluated to determine if he is an abuser of alcohol or drugs.
i it is determined that he can be treated successfully, the
offender is placed in a treatment program that begins in
prison and may be completed in residential confinement.

1982

McLean v. Moran: The Nevada Supreme Court finds the
presumptive statute unconstitutional as applied. The Court
declines to address the issue of whether the statute is
unconstitutional on its face.

1993

A.B. 490

249

The bill repeals the presumptive statute. In addition, the bill
clarifies that a BAC of 0.10 found by measurement within

2 hours after driving constitutes an offense. In the event
alcohol was consumed after driving but before testing, the bill
allows a person to offer this defense provided advance
notification is given to the prosecuting atiorney.
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Year

Bill or
Resolution
Number

Statutes of
Nevada
Chapter No.

Description of Bill
{ Comments

1993

A.B. 499

668

The bill:

(1) applies to first offenders whose BAC was 0.18 percent or
more and to persons guiity of a second DUl offense within

7 years. In these cases, the court is required to order an
evaluation to determine if the offender is an abuser of alcohol
or drugs. The results of the evaluation, and the length and
type of any treatment recommended, must be submitted to
the court; and

(2) provides that, if a person is found guilty of a second
offense within 7 years, the court has the option of imposing a
sentence of residential confinement or confinement in jail. In
addition, the court may place the offender under the
supervision of a treatment facility for not less than 30 days
nor more than 6 months. The offender, to the extent of his
financial resources, is required to pay for the treatment.

1883

A.B. 246

The bill proposes to revise the illegal per se limit from

0.10 to 0.08 and is passed out of the Assembly Committee
on Judiciary. The bill's fiscal impact is estimated at $1 million
per biennium; it dies in Assembly Ways and Means.

1993

ACR. 71

File No. 177

This resolution directs an interim study of drug and alcohol
abuse among criminal offenders. The subcommittee adopts
several recommendations.

For details, see .CB Bulfletin 95-9.
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INTRODUCTION

PURPOSE

This Digest is designed for use by anyone interested in State laws related to alcohol/drug use
and highway safety. Except as indicated, it provides the reader with the status of such State
laws as of January 1, 1994,

ORGANIZATION

The Digest is divided into three main areas: (1) Introduction; (2) High Interest Legislation; and
(3) State Law Summary. The Summary is organized by State and then by specific legal topics.
The Summary includes code and, where needed, case law citations; these should help individuals
conducting additional research in this area of the law. It should be noted that the Summary can
be used to facilitate the comparison of State laws in the subject areas.

The Digest’s Appendix, using the State Law Summary’s format, gives the Uniform Vehicle
Code’s provisions on drunk driving, vehicle homicide and driving while license is either
suspended or revoked.

EXPLANATIONS

The following statements clarify the contents of and/or establish certain presumptions used in
the Digest.

1. The term "DWI" is a general {(non legal) term that refers to any criminal action of driving
a motor vehicle either (1) while "illegal per se”, (2) while either impaired or while under the
influence or while intoxicated by either alcohol or other drugs.

2. The term "illegal per se" refers to State laws that make it a criminal offense to operate a
motor vehicle at or above a specified aicohol or drug concentration level in either the blood,
breath or urine.

3. An "administrative per se law" refers to a statute that allows a State’s driver licensing agency
to either suspend or revoke a driver’s license based either on a specific alcohol or drug

concentration level or on some other criteria related to alcohol or drug use and driving. Such
action is completely independent of any licensing action related to a DWI criminal offense

12th Edition
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INTRODUCTION (continued)

conviction.

4. Unless otherwise stated, for illegal per se and administrative per se States, the aicohol
concentration levels in either the blood, breath or urine are based on the following ratio
standards. For alcohol concentration in the blood, the ratio is the number of grams of alcohol
per 100 milliliters of blood. For alcohol concentration in the breath, the ratio is number of
grams of alcohol per 210 liters of breath. And, for alcohol concentration in urine, the ratio is
the number of grams of alcohol per 67 milliliters of urine.

5. The sanctions listed for convictions of alcohol/drug reiated driving offenses (e.g., driving
while impaired, driving while intoxicated, illegal per se, etc.) are those specified by statute. If
a sanction is not specified by law (e.g., community service, et al.), it is not listed.

6. The term "mandatory sanction” means either a criminal sanction (e.g., jail, fine or
community service) or an administrative licensing action (e.g., license suspension or revocation)
which must be imposed by either a court or an administrative agency. That is, statutory law
specifically requires that such sanction be given; this may be accomplished by denying either the
court or the administrative agency the power to either suspend or otherwise prevent the
imposition of such sanction.

7. Uniess otherwise stated, the sanctions are the same for all alcohol and drug driving offenses
{(e.g., driving while under the influence of either alcohol or drugs, illegal per se, et al.).

8. Unless otherwise indicated, a "commercial motor vehicle” (CMV) is defined as one that
either (1) has a gross vehicle weight of 26,001 or more pounds, (2) is designed to transport
either 15/16 or more persons including the driver or (3) transports hazardous materials.

9. For each State in the Summary, in the section on "Driving After License has been Suspended
or Revoked for an Alcohol Driving Offense," the general sanctions for operating a vehicle while
a license is either in a suspended or revoked status are given in the absence of any specific
sanctions dealing with the exact subject in the summary.

10. States without vehicle homicide laws treat deaths, which are caused by
persons while operating motor vehicles, under their general criminal homicide laws such as
manslaughter.

12th Edition
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INTRODUCTION (contnued)

11. A number of States have adopted the concept of a dram shop liability via case law. State
courts making such decisions have used a muitiplicity of legal theories in their opinions.
Citations to the major decisions are given in this Digest. Note: Some States have dram shop
liability via both statutory and case law.

12. A statute or regulation banning "Happy Hours" means one that prohibits the sale of
alcohotic beverages below the price per quantity normally charged for such beverages.

13. The sanctions given in the Digest for criminal offenses are those that would normally apply
to adult offenders. However, it should be noted, that for juvenile offenders (persons under 13
years old), the law may limit a court’s ability to assign such punishment.

14. Unless otherwise noted, Table 2 lists the minimum mandatory sanctions for non-injury and
non-death refated driving while under the influence (alcohol/drugs) and illegal per se offenses.

15. The term "Preliminary Breath Test" (PBT) refers to a breath test given by a law
enforcement officer to a suspected drunk driver prior to an arrest for a DWI offense. The
results of this test are used along with other evidence by the officer to determine if there is
probable cause to arrest the driver for DWI. The results of a PBT are usually non-evidentiary.
That is, the test’s results cannot be admitted into evidence at a DWT trial.

16. The term "Implied Consent Law" refers to a law that provides that a person impliedly
comsents to submit to a test for either an alcohol or drug content in their body if they are
arrested or otherwise detained for a DWI offense. If the person refuses to submit to such a test,
the law usually provides that their driving privileges will be either suspended or revoked. The
results obtained from a test based upon the implied consent law are evidentiary. That is, the
test’s resuits can be admitted into evidence at a DWI trial.

LEGISLATIVE SUBJECT AREAS
o Basis for a DWI Charge (e.g., Blood Alcohol Concentration,
Types of Drugs)
o Chemical Breath Tests
o Preliminary
o Evidential (Implied Consent Law)

12th Edition
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INTRODUCTION (continued)

o Chemical Tests of Other Substances for Alcohol/Drugs Under the Implied
Consent Law ,
o Adjudication of Alcohol Driving Offenses
o Mandatory Adjudication
o Anti-Plea Bargaining Statutes
o Pre-Sentence Investigation
o Sanctions for Refusal to Submit to a Chemical Test
o Sanctions Following a Conviction for an Alcohol Driving Offense
o Criminal
o Administrative (Licensing Action)
o Rehabilitation
o Vehicie Impoundment
o Homicide by Vehicle
o Driving While License Suspended or Revoked Where the Basis
was an Alcchol Driving Offense
o Habiwal Offender Laws
o BAC Tests Required for Persons Killed as a Resuit of a Traffic Crash
o Laws Establishing Minimum Ages Concerning the Use of
Alcohol Beverages
o0 Dram Shop Laws and Related Legal Actions
o Laws Concemning Criminal/ Administrative Actions Against
Employees/Owners of Licensed Liquor Establishments who
Sell Alcoholic Beverages to Persons who are under the
Legal Drinking Age or who are Intoxicated
o Laws Prohibiting "Happy Hours"
o Laws Prohibiting the Possession of Open Containers of
Alcoholic Beverages in the Passenger Compartment of a Motor Vehicle
o Laws Prohibiting the Consumption of Alcoholic Beverages in Motor Vehicles

12th Edition
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INTRODUCTION (continued)

ABBREVIATIONS

BAC = blood alcohol concentration
BrAC = breath alcohol concentration
CDL = Commercial Drivers License
¢l = class

CMV = Commercial Motor Vehicle
cons = consecutive

dy = day
dys = days
hr = hour
hrs = hours

mand = mandatory
misd = misdemeanor
mo = month

FEEDBACK

mos = months

N/A = not applicable

n.a. = not available

off(s) = offense(s)

pkg = package

rev = revocation

susp = suspension

UrAC = urine alcohol concentration
UVC = Uniform Vehicle Code

veh = vehicle

w/n = within
YI = year
yIS = years

We intend, of course, to update this publication periodically. Accordingly, the NHTSA staff
would appreciate receiving any comments that you might have concerning improving any future

digest’s readability or accuracy.

Any comments, corrections or new information should be sent to:

National Highway Traffic Safety Administration
Office of Alcohol and State Programs - Code NTS-20
400 7th Street, S.W.

Washington, D.C. 20590
Anention: Legislative Resource Center
Telephone: (202) 366-2729

Finally, NHTSA staff hopes that this document will be useful to you. If you are interested in
receiving updates to this Digest, please let us know via either telephone or letter.

12th Edition
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TABLE | {condinued)
ANALYBIS BY STATES — HIGH INTEREST LEGISLATION

1Preliminary Breath Test (Pro-asrestmonevidentinry breath 1eat) Law
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drwm ahop linbility sclions.

©BAC lovel of tevels which indicale prima focie evidence of a driving while under the influence offense.

HNot mandatory in all sinations,

HaApplics only to the actions of intoxicated minors or perons known to be habituslly sddicted to alcohol.

P The statiils sppesrs o bave bimited actions to those commited by minors.

WEhe lower of the two awmbers is prima facie evidence of driving while under the influcnce. The higher

oumber is prima facle evidence of driving while intoxicaved.
BLimited application.

B Caure of action limited 1o Licensees who have been convictod of the offcnae of ecHing sfcobolic beverages

eithet 10 minom of 1o intoxicated individuals.

YThe statute applics specilicelly 10 the actiona of inloxicated minors, but the faw does not forecluse
doveloping case law 1 1o other types of dram shop sctions.

¥Not fens than 0.08 constingtes being under the influence of intoxicating liquer.

™A ptrion may fecoive n “special pérmit’ based on » showing of *extreme bardship®. Under proposed
regulntions dated 9/13/93, there would be & 30 dy mend. susp,

¥ Applics only o the actions of (1) intoxicsted minon and/or (2) adults who have lost their wilt 4o stop
drinking.

"'This state hos both prima fircie and presurnptive evidence laws with BAC kevels of 8,10,

HStatutory law s limited drsm shop actions.

Mliability fimited paly 10 the actions of persons who are under 2} yeam old,

“90 days if the pemon pleads guilty o 0 DWT charge at the time of fiest armignment with counsel,
HProvided there s wlso x 2nd or sub. DWI conviction.

“This BAC level is an infesence of DWI.

PPosible casc luw,

BPrima facie cvidence of impainnent.

®Applics 1o actions of intoxicated minom.

*0.05 for perwons who operate busaes, trucks or other large motor vohicles.

A DWI conviction following an admin, revocntion cancels the admin. revocation action. Therenfter, the
licensing sanctions for s DW] offense apply; this includes the right to obtain restricted driving privileges.
*Provided the porson panticipates in the ignition intcclock progmm.

“in & Ind off-0.10; 3rd or subsequent off-0.08.

“This revocation is based on sdminisisative sotion.

“The Administrative Per So Law was effective July |, 1993,

“Applics only if there was & prior DWI offense conviction.

Y Applies only if there were twe prior DWT offense convictions,

¥0.10 is prima facie evidence for 1st wnd 2nd offa, 0,08 iy prima fadie evidence for 3rd and sub. offs.
A peraon may be issucd a restrictod license notwithataling this revocation if centain conditions are
wtisfind,

HApplics only to persons 21 years old and above.

MERective July 1, 1994,

MEfective January 1, 1995,
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TABRLE 2
ANALYSIS BY STATES -- HIGH INTFREST LREGISLATION

] Mandatory Fine {3} -- DWI Conviction Mundatsry Imprisonment - DWI Conviction Community Service in Licu of Mandsiory fail Mandstory ing Action -- DWE Conviction

5

T o Ind Ind st Ind 3d s Ind 3d Iat nd 3

E
AL - 48 CH oD wop S0 D R1Y Y
AK 250 o0 1,000 1o 0D b RIOD RIR R-10 ¥
AZ 750 00 - - 0 op 6M - $.90 RY" RIY
AR 150 400 S 1D %0 D S51Y I
CcA 0 118 390 - S HY 0 p o . s.30D R3Y
oo - - - 5p¥ 1D 1D {48 H)? (o0 H)" 160 Hy"* RiY R2Y
cr - - - 43 CH oD 120 100H -~ A . A
DE e - - M P . H [ N
pet - - - - - - R-6 M REY R1Y
L - 03] w0 (50 Hy* - R-E2 M R24 M
GA 300 600 §,000 - 48 H 10D MH np s1wD R5Y
HI 150¢ 300 500 @ 4 CH A8 CH T H ECH 530D §51Y R Y
4] - 10 D - 3D 51y 51 ¥
il - - - 4t CH A8 CH 100 H kLR -
™ - - - - s p* wo 10D 330D 51y 51¥
A 00t 750 130 - T 0o - - - R3 Ve R Y™
K$ 500 - 4y 48 CH™ 44 CH™ 100 §§ - 5300 59Y Sy
KY 00 - - 4 W 1 0D 481 ~ 5300 RATM R24M
A - - - bR 15 pH 6 MM L b - 512 M0 524 M4
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TABLE 2 {oont Luyed)
ANALYSIS BY STATFS ~ 1BGH-INTERFAT | ECIST.ATION

s Mundstory Fine (3} -- DWI Conviction Mandstory Imprisonment — DWE C ity Service in Licu of Mandatory Jail Mundatory Licenaing Action - DWT Conviction

:

T s 2ok Ink {1} Tad Ind 1a1 nd 3 bt Teut Sed

E
ME 300 bl 150 48 CH" 1D 0D - 5-60 D 51y s2y"
MD* - - - - 44 CH 48 CH - #0H 8 H - -
MA - - - - 14t 60 543D R1Y RYY
Mt 100" 100" Sept - 48 CH 1y - 10D R1Y S5y
MN 140 600 600 . el > - e el RIS D RIS D R15 D
MS 200 400 500 - B - - - - 53D LR S3Y
MO - - - - 48 CH - - 3-3p p** R-2¥" R Y
MT - - HcH Ipe 10 DM - - B3 M™ 3 M,
NE B 48 HY D" E R3O D™ RoM™ R Y'_"W
NV 100 5c0 1,000 2D" 19 b 1ye 4H - R45 I+ Ry nESY
NH 100 500 506 - HY DM 10 p" - - - R-90 D 23y R3Y
213 150 300 1,000 - 48 Cit %0 DY (30 gyt {90 Dy R-&6 M R2Y" R0 ¥P
NM - - 4 CH 48 Cit R1Y L RSY__
NY? 500 1.000 i.000 - o - R1Y Riy
NC 10 LR RYY i E LI ¢ -
HD 350 soo 000 - 4D &0 Dt 1D 3D 5368 0 5:Y
olt 190 plo] 500 $CD 15Cb 515D S 30D X S I8e
oK - = i B I REY R-E8 M
OR 300 00 o 48 CH asCH 48 CH 80 H BH WH 590D 51y
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TABLE 2 (comtinued)
ANALYSIS BY STATES . IHGHLINTEREST 1L FGISEATION

s Mandutory Fine ($) -- DWI Convicli Mandstory Impei « DWW Conviction Conununity Service in Licu of Mandatary fail Mandutory Licensing Activa - DW! Conviction

T

A

T T Tnd ha et Ind Ini tat I 3 i il Int

E
PA 300% 300" Joo o no %D 511 M SHM S92
PR - - - - Mol 0D - 10D . -
rr 160 400 4090 -- 10 p* &M - - - 53M 51y 51Y
sC 100 1.000 3.400 a8 Y 43 p [0 44" 16 Y - - 5ty 31Y
sp - - . - . - - - - REY R1Y
™ 130 500 1.000 48 H LEN 10D R2Y 3y
1w . - - - TR 10 D» -
Ut - B 1,000 45 CH MOLCH ™MD MU 80 H o H 5.90p REY RI1Y
YT - -- - - 48 CH . - - s90p FRLES RIY
VA - 48 H p Y R3Y
Wa 150 500 500 UCH 1t 1D - - -3 D RIY RIY
wy 100 L,000™ 3.000" HnY M [ - - - R3O0 " Rt Y™ R1Y*
wi 150 0 Lo - 50 wp R-60 1} R-w D
wY - - . - D 0 . - - Sy R3Y
T 26 26 15 14 44 44 9 14 & 518 518 §.14
Q k-3 L8} R332
T
A
L
5

“Mundatory sanctions for the offenses of driving while under the influence and ifegal per se. C=Conntcutive, H= Hour(s), 12=Duyla), M=Monthia}, ¥ = Years), 5= Suspension. f = Revocation

¥YMandstary sanctions for the offensz of driving white intoxicated,
Mundatory nanctions for the oflenses of driving whike intoxicwed and itkega) per sc.
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TABLE 2 {continued)
ANALYSIS BY STATES . INGH-INTEREST LEGISLATION

The 4% hours {Ind off) and 30 days (Ind off) wre not necensarily scrved ively. The U
listed ars for non-injury offenscs.
148 co ive hours of impri or 10 days of communily scrvice became mandatory when the

Dept. of Motor Vehicles centified that an appli for 23 USC §408 grant funds has boen submitted 1o
the 11.5. Depl. of Tranportation,

*The coust muat sentence defendants to st Jeast one of theat sagctions butl may setence them to more than
one such sanction.

‘Must perve at feaal 48 consecutive hours.

*Could be 3 yra wder the habibual offeeder faw.

*Not more than 200 houss of commumity service in liew of the fine.

'This seniteace may not be suspendod; however, the atatute i s llent as to probation.

*Or 14 duys in & treatment fucility,

*This sanction only applics to driviag while under thie influence offenses,

"Must serve 48 copsecutive hours,

"One day imprisonment or 24 hrs of ity service if rchabilitation ia takea.

Y48 hours must be served consecutively. Howevey, if the defendant syroes W participate in x 1 yr
tremiment progeam, the juil teem i reduced to 1 dy of, a an altemative, the offender may porform 24 hre
of community service.

48 con b if the defendant in eligible for the work relense program.

“Three (3) conseculive 24 hour periods in & house of correction and seven (7) conaccutive 24 hour periods
in & DW1 detention center.

PMandstory treatment of not leas than 12 nor mote than 48 hours; this time is to be apeat in an intoxicated
drives rosaurce cenler.

Az & part of communily supervision.

YPravided the defendunt cither (1) had 0 BAC fevel uf 0.15 or inose, {2) was driving 30 MPH over the
speed and had 8 BAC level of 0.08 or more, (3} was  cluding & police officor and had & BAC level of
008 or more, (4) refused 1o submit to # chernicsl test or {5) was driving n vehicle with » passenger

under 16 year old.

"Mandatary community service regerdless of whether there s dntory imprh 1
YApplics 1o DWI offs that are not related o injury or death,

¥May not apply to certein offenders who have been suspoidod purtuant o the sdiministrative per 1e Iaw,
MApplics only to driving whils intoricstod offeases,

T1he law states Lhst the right to operle » motar vehicle in *forfeiled.”

MHotne incarceration it possible.

¥Temporary restricted ticense may be issued only for the purpose of attending cither an aleohol education
oF iresument program.

BWork relesse is available for this period of time.

MFor 2nd & subscquent offa, the court may sentence o person withust regant to cortain imendatory
sanctions if mitigating circunutances exist or if the  person is asigned to inensive probation,

¥Not more than 99 dys ms an altemative o imprisonment.

VI there is o imprisonment senction, the defendund must sceve cithes 48 con, lrs. ol inpnticnt
rehabilitation/treatnent or 10 dys of community service,

®This revocution may rot be mandstory if the defendant mecta cortain eligibility requirements for and docs
pasticipsic in » driver rehabilnation or  improvement progrun,

"A person may be issued & restricted livense notwithsanding this sevocation if certsin combitiong ure
satisfied.

“Applics only to & 18t illegat per sz conviction.

“Pauiblc

PFollowed by » period of “house arrent” with elecironic monitoring.

**House neteal” or the use of an "ignition” interlock” device may be orderod in Hew of & jail sentence.
Yt appears that & court may order the s of un “ignition interlock® device in liew of mandstory ticensing
action,

"Eotlomed by work relesse for 3 dys for n Tnd off and 88 dyu for 2 3nd off.

"Plus the {ollowing mesdatory surcheegea: lst off $306; 2nd of1-3100; and, 3w off 5200

“The mandatory sanctions given are based upon & person receiving probation.

310 dyn imprisonment unless the court erders s probation rehabilitation progmm.

“Applics only 10 DWI offensca that sre not reloted (o injury or death snd provided the presoa pustivipstes
in the ignition interlock program.

“Not mandatory in elf sitwetions.

“Liccnae suspension i not datory in all situstions. A “specinl permit’ may be issued in vasca of
*significant hardship®.

“Home detention may be wyod in liey of thia sanction,

“An amendment to the law in 1993 may have eliminatod this mandatory 1evocation.
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Memorandum to Paula Winne of the Research Division
of the Legislative Counsel Bureau, from
Marlen Schultz, Highway Safety Coordinator with Nevada’s Office of Traffic Safety,
dated October 12, 1994
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OB MILLER STATE OF NEVADA JAMES P. WELLER

Governor Director

DEPARTMENT OF MOTOR VERICLES AND PUBLIC SAFETY
DIVISION OF SPECIAL SERVICES
OFFICE OF TRAFFIC SAFETY
555 Wright Way
Carson City, Nevada 89711-0999
(702) 687-5720 . Fax {(702) 687-5328

October 12, 1994
MEMORANDUM
TO: Paula Winne, Res. Division, L.C.B. 1}’
FROM: Marlen Schultz, Highway Safety Coordinator 'CL}J

SUBJECT: Effect on Federal Funding if B.A.C. is Lowered

In response to your request to address the subject ramifications, I contacted the National Highway
Traffic Safety Administration (NHTSA) and asked them to provide an official analysis of the
impact to Title 23 U.S.C., Section 410 for Nevada. Attached is a copy of their memo to the
Office of Traffic Safety.

As you know, our state receives both supplemental and basic grant funding as a result of strong
legal provisions against the drunk and drugged driver. Congress enacted Section 410 to "reward”
states for implementing aggressive laws, rather than "sanction" or punish states for failing to
meet certain guidelines. (Although there have been recent instances where sanctioning has
adversely affected states' highway construction funds. Most notably, Section 153 in the same
title, penalizes states that don't implement motorcycle helmet and seat belt laws. Fortunately, we
had acceptable provisions for both and therefore, NDOT's funding was not reduced by 2 1/2
percent.) To my knowledge, there is no such clause in Section 410, but please check with Ron

Hiil, NDOT's Deputy Director.

To date, our office has received $654,905 in Section 410 Incentive Grant monies. We would be
eligible for at least $266,000 per year for FY96 and FY97, (we could receive as much as
$350,00 per year) if the State reduced the legal level of intoxication to .08 percent. Without
such an enhancement, my office will cease to receive this money after FY95.

I hope this explanation and the summarized analysis provided by NHTSA answers your concerns.
Don't hesitate to call me if you have additional questions.

Attachment

cc: James Hawke, Chief, SSD



MEMO: October 13, 1994

Subj: 410 Grant and .08 BAC in Nevada

From: Paui Snodgrass, 410 CQor&inator? Z S
*

To: Al brancer, MHTSA Region 9
Marlene Schultz, Nevada OTS

Nevada inéuired how much more 410 money they might get if they
enacted a .08 BAC Per Se law next year (meeting the 410 Rule
Criteria, which applies to both Basic and Supplemental Grants.)

After checking with Marlene Markison in NRO, here's opur best
estimate:

Supplemental "5 per cent” Grant: Supplemental (additional,
bonus ¥5%" grants) for .08 BAC Per Se laws are available only
the first three years. All our States qualified at the end of
F¥92, but their "first year™ is considered FY93, because law
was re-enacted in FYg2, starting 5-year "clock”™ in FY93. (FY92
was a "freebie" 410 grant for our States.)

So, the 5% Grant for a .08 BAC Per Se law is available to NV
{and AZ, CA, HI) in FY93, FY94 and FY95. N~V. could get this
grant only in FY95, and only if law became gffective before
September 30, 1%95.

The amount of the grant we can only estimate. The amount of

410 funds available in FY95 is the same as FY94: $25 Million.
But the number of States gualifying (26 in FY¥94) which divide
up the $25 Million "“pie® could change in FY¥85.

At the F¥Y95 level each 5% suppliemental grant was theoretically
worth up to $43,225 for Nevada. However, at the 77% funding
level ($25 Million divided by 26 qualifying States) it was only
$33,283 for each Supplemental for Nevada. If more States.
qualify for 410 grants in FY95, it could be slightly less,
perhaps around $30,000.

Basic Grant:

A more important poirt to make about the fiscal jimpact on 410
funding, relating to enacting a .08 BAC Per Se law, is that it
is one of the 6 Basic Criteria to receive any 410 funding.
This would become effective in F¥96. To receive 410 grants
{estimated at the FY94 level of $266,033) in FY96 and FY97,

42



Nevada would have to have a .08 BAC Illegal Per Se law in
effect. They could, pessibly, try to meet another Basic
Criteria, which for them would have to be Self-Sustaining
Community BUI Progams. But whether they could “switch" to this
Criteria ig uncertain (it hasn't been determined in writing

yet by 0CC) and whether they could meet this complex Criteria,
which involves tracking all fines/fees from DUI's which support
local DUI programs, is also uncertain.

Summary:

The best statement we can make on this complex question is that
if Nevada enacted a .08 law which was effective by 9/30/95 they
could receive another approx. $30,000 in 410 funds in FY95. If
they did not enact a .08 law which was effective by 9/30/96 it
would place in jeopardy their total 410 grants (approx.
$266,000) in FY96 and FY97. (Their last two years of 410
grants.)

cc: J. cindrich, RA
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APPENDIX D

DUl Statutes, NRS 484.377 through 484.3947, inclusive
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TRAFFIC LAWS 484.377

RECKZESS DRIVING; DRIVING UNDER THE INFLUENCE OF
INTOXICATING LIQUOR OR CONTROLLED SUBSTANCE

484.377 Reckless driving; penalty for willful or wanton disregard for safety
causing death er substantial bedily harm.

1. It is unlawful for any person to:

(a) Drive a vehicle in willful or wanton disregard of the safety of persons or
property.

(b) Drive a vehicle in an unauthorized speed contest on a public highway.

A violation of this subsection or subsection 1 of NRS 484.348 constitutes reckless
driving.

2. Any person who does any act or neglects any duty imposed by law while
driving or in actual physical control of any vehicle in willful or wanton disregard of
the safety of persons or property, if the act or neglect of duty proximately causes the
death of or substantial bodily harm to any person other than himself, shall be
punished by imprisonment in the state prison for not less than 1 year nor more than 6

years, or by a fine of not more than $5,000, or by both fine and imprisonment.
(Added to NRS by 1969, 1486; A 1981, 866; 1983, 1015; 1993, 524)

WEST PUBLISHING CO.
Automobiles = 330.
WESTLAW Topic No. 48A.
C.1.5. Motor Vehicles §§ 609 et seq.

NEVADA CASES.

Particular manner of driving need not be
alleged in indictment or information charg-
ing violation of section. Under sec. 1, ch. 166,
Stats. 1925 (cf. NRS 484.377), which makes it
unlawful to drive in reckless manner, allegation
in information is sufficient allegation of one of
essential elements of offense if it charges that
vehicle was operated in reckless and dangerous
manner, Particular manner of driving which is
charged as being reckless need not be stated in
information or indictment. State v. Mills, 52
Nev. 10, 279 Pac. 759 (1929), cired, Logarn v.
Warden, 86 Nev. 511, at 514, 471 P.2d 249
(1970)

Probable cause to believe section violated
where driver crossed center line and collided
with oncoming car. In habeas corpus proceed-
ing, where petitioner was charged with involun-
tary manslaughter as result of automobile
coliision in which his automobile crossed cen-
terline in twilight of dawn and collided with
another vehicie proceeding in ks own lane,
defendant had to be held o answer under pre-
fiminary examination statute, former NRS
171.455 (cf. NRS 171.206), if it appeared that
public offense had been committed and there
was sufficient cause to believe him guilty, and
under former NRS 484.127 {cf. NRS 484.305),
making it misdemeanor to drive vehicle outside
of lane unless this can be done safely, and for-
mer NRS 484,060 {cf. NRS 484.377), making

89

(1993}

47

it misdemeanor to operate recklessly, offense
appeared without negation of possible justifying
clrcumstances, because proof beyond reasona-
ble doubt is not required at this stage, and
examining magistrate is not required to distin-
ﬁuish degrees of negligence. In re Goldbiatt, 74

ev. 74, 322 P.2d 902 (1958), cited, In re
Bennett, 77 Nev. 429, at 431, 366 P.2d 343
{1961), In re Beasley, 79 Nev. 78, at 8], 378
P.2d 524 (1963}, Shetby v. Sixth Judicial Dist.
Court, 82 Nev. 204, at 208, 414 P.2d 942
(1966), Hanley v. State, 85 Nev. 154, at 156,
451 P.2d 852 {1969), Goldsmith v. Sheriff,
Lyon County, 85 Nev. 295, at 302, 454 P.2d 86
(1969)

Investigation after stop of vehicle for vio-
lation of section reasomable. Where automo-
bile was stopped because of observable traffic
offenses, including violation of NRS 482.275,
relating to absence of license plates, former
NRS 484.060 (cf. NRS 484.377), relating to
careless driving, and former NRS 484.154 (cf.
NRS 484.343), relating to changing lanes with-
out signals, probable cause was established for
such stopping, and where driver was found to
be without license, in wviolation of NRS
483.230, and could show no registration or
report of deazler, pursuant to former NRS
482.403 {cf. NRS 482.424 and 482.426), and
where radio report from police headquarters
advised of gramf theft auto and burglary, inves-
tigation following stopping was reasonable and
established probable cause for felony arrests
without warrant, Harper v. State, 84 Nev. 233,
440 P.2d 893 (1968), cited, Robertson v. State,
84 Nev. 559, at 562, 445 P.2d 352 (1958),
Gebert v. State, 85 Nev. 331, at 334, 454 P.2d



484.379

TRAFFIC L.AWS

897 (1969), Sharkey v. State, 85 Nev. 574, at
575, 459 P.2d 769 {1969), Johnson v. State, 86
Nev. 52, at 54, 464 P.2d 465 (1970), Hughes v.
State, 86 Nev. 584, at 586, 471 P.Zd 245

477 P.2d 595 (1970), Singleton v. State, 87
Nev. 53, at 54, 482 P.2d 288 (1971), Wright v,
State, 88 Nev. 460, at 464, 499 P.2d 1216
(1972), Washington v. State, 94 Nev. 181, at

(1970), Anderson v. State, 86 Nev. 829, at 834, 184, 576 P.2d 1126 (1978)

484.379 Driving under the influence of intexicating liquer or controlled sub-
stance; Unlawful acts; affirmative defense.

1. It is unlawful for any person who:

(a) Is under the influence of intoxicating liquor;

{b) Has 0.10 percent or more by weight of alcohol in his blood; or

{c} Is found by measurement within 2 hours after driving or being in actual
physical control of a vehicle to have 0.10 percent or more by weight of alcohol in his
blood,
to drive or be in actual physical control of a vehicle on a highway or on premises to
which the public has access.

2. It is unlawful for any person who is an habitual user of or under the influence
of any controlled substance, or is under the combined influence of intoxicating liquor
and a controlled substance, or any person who inhales, ingests, applies or otherwise
uses any chemical, poison or organic solvent, or any compound or combination of
any of these, to a degree which renders him incapable of safely driving or exercising
actual physical control of a vehicle to drive or be in actual physical control of a
vehicle on a highway or on premises to which the public has access. The fact that
any person charged with a violation of this subsection is or has been entitled to use
that drug under the laws of this state is not a defense against any charge of violating
this subsection.

3. If consumption is proven by a preponderance of the evidence, it is an affirma-
tive defense under paragraph (c) of subsection 1 that the defendant consumed a
sufficient quantity of alcohol after driving or being in actual physical control of the
vehicle, and before his blood was tested, to cause the alcohol in his blood to equal or
exceed 0.10 percent, A defendant who intends to offer this defense at a trial or
preliminary hearing must, not less than 14 days before the trial or hearing or at such
other time as the court may direct, file and serve on the prosecuting attorney a

written notice of that intent.

(Added to NRS by 1969, 1485; A 1971, 2030; 1973, 587, 1277, 1501; 1975,

788; 1981, 1924; 1983, 1068; 1993, 539)

WEST PUBLISHING CO.
Automobiles &= 332,
WESTLAW Topic No. 48A.
C.1.S. Motor Vehicles §§ 625 et seq.

NEVADA CASES,

Factors to be considered in determining if
there is interrogation. Where defendant, after
striking motorcycle with his truck, was beaten
by husband of victim and hospitalized, and,
without being advised of his right to remain
silent, admitted to police officer sent to hospital
10 investigate battery that he had consumed
some alcohol before accident, siatements were
not product of custodial interrogation and were
admissible in trial of defendant for felony driv-
ing while intoxicated in violation of NRS

(1993}

484.379. ““Interrogation™ consists of express
questioning and other acts designed to elicit
incriminating statements. Police officer was
investigating battery on defendant, did not
know defendant was suspect in other crime and
therefore, could not have intended to elicit
incriminating responses. Pendleton v. State,
103 Nev. 95, 734 P.2d 693 (1987)

Jurisdiction over crimes committed on
iand owned by Federal Government. Where
incident for which defendamt was accused of
felony driving while intoxicated (see NRS
484.379), vecurred on land owned by Federal
Government, courts of this state had jurisdiction
to try case because NRS 171.010 gives district
court jurisdiction over crimes committed in

48
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484,379

county cxcept where United States has exclo-
sive jurisdiciion, Nevada Admission Acts
revealed no retention of jurisdiction by United
States over land in question, there was no
affirmative cessation of jurisdiction by Nevada
and affirmative acceptance by United States and
NRS 328.110 requires recording in office of
county recorder 10 effectuate cessation of juris-
diction. Pendleton v. State, 103 Nev, 95, 734
P.2d 693 (1987)

Person charged with misdemeanor driving
under influence has no right to jury trial, In
consolidated appceals and petitions arising from
denial of jury trials by municipal courts of cities
of Las Vegas and North Las Vegas for persons
charged with driving under influence of alcohol
(sce NRS 484.379), court held that right 1o trial
by jury guaranteed by Nev. Art. 1, § 3 is coex-
tensive with that guaranteed by U.S. Constitu-
tion and that U.S. 6th amendment right to trial
by jury does not extend to every criminal pro-
ceeding. Court concluded that no constitutional
right 1o trial by jury antaches to first time driv-
ing under infiuence offense where maximum
penalty is misdemeanor (see NRS 484.3792).
Blanion v. North Las Vegas Mun. Count, 103
Nev, 623, 748 P.2d 494 (1987), aff’d, Blanton
v. City of N. Las Vegas, 109 §. Ci. 1289
{1989), cited, State v. Ninth Judicial Dist.
Court, 104 Nev, 91, at 92, 752 p.2d 238
{1988), Pettipas v. State, 106 Nev, 377, at 379,
794 P.2d 705 {1990), see also McLean v.
Moran, 963 F.2d 1306 (8th Cir, 1992)

Person charged in justice’s court with mis-
demeanor driving under influence has no
right to jury trial. When charged as misde-
meanor, driving under influence of alechol in
violation of NRS 484.379 is petty offense for
which 1rial by jury is no: constitutionzlly man-
dated, regardicss of whether defendant is
charged in municipal court or justice’s court.
State v. Ninth Judicial Dist. Court, 104 Nev,
91, 752 P.2d 238 (1988}

Implied consent statute and driving under
influence statute are separate and distinct
and should be enforced independently of one
another. Respondent was arrested for driving
under influence of alcchol and because he
refused 10 take evidentiary blood-alcohol test
pursuani to implied consent law (see NRS
484.383), his driver’s license was revoked for
statutory 1-vcar period. Respondent argued that
when he picaded guilty to offense of driving
under influence of intoxicaiing liquor, revoca-
tion of his license no longer served purpose.
Court held that although implied consen: statute
is clearly intended to promote enforcement of
statute relating to driving under influence, stat-
utcs are separaie and distinet and, in absence of
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any evidence of legislative intent 1o contrary,
should be enforced independently of one
another. State, Dep’t of Moter Vehicles & Pub-
lic Safety v. Brown, 104 Nev. 524, 762 P.2d
882 (1988)

Court erred by refusing to give instruction
of respondent’s statutory doty to remain ofl
highway while intoxicated while giving
instruction refating to appellant’s driving
under influence. On appeal from judgment
against appellant in civil action arising ount of
collision of metorcycle with pedesirian, where
evidence showed that respondent had been neg-
ligent as matter of law by virue of being intoxi-
cated pedestrian in traveled portion of highway,
trial court erred in refusing to instruct jury on
respondent’s statutory duty as pedesirian to
remain off highway while intoxicated (sec NRS
484.331), while at same time giving compara-
ble instruction on unlawfulness of appellant’s
driving while under influence (see former NRS
484.381; of. NRS 484,379). Because evidence
clearly showed that respondent’s negligence
contributed to collision, judgment of trial court
was reversed, Meyer v. Swain, 104 Nev. 595,
763 P.2d 350 (1988)

“Actual physical control”® defined; facts to
consider in making determination, Person is
in *‘actual physical control’” of vehicle pursvant
to NRS 484.379 when he has existing or present
bodily restraint, directing influence, domination
or regulation of vehicle. In deciding whether, at
time of his apprehension, person bkad actual
physical control of vehicte, court must con-
sider: (1) where and in what position he was
found in vehicle; {2) whether vehicle’s engine
was runping; {3) whether he was awake or
asleep; (4) if he was apprehended ar night,
whether vehicle’s lights were on; (5) location of
vehicle’s keys; {§) whether he was trying to
move or bad moved vehicle; (7) whether vehi-
cle was located on public or private property:
and (8) whether he must, of necessity, have
driven to location where apprehended. Rogers
v, State, 105 Nev. 230, 773 P.2d 1226 {1989),
cited, Bullock v. State, Dep’t of Motor Vehicles
& Public Safety, 105 Nev. 326, at 328, 775
P.2d 225 (1989), Isom v. State, 105 Nev. 391,
at 393, 776 P.2d 543 (1989), Statc, Dep’t of
Motor Vehicles & Public Safety v. Torres. 105
Nev. 558, at 561, 779 P.2d 955 (1989)

Defendant was in actual physical control
of vehicle under circumstances. Where defen-
dant {1) was found aslecp in driver’s sear with
engine runniing, {2) was on private property but
had driven there on pubiic highway and could
have returned 1o highway at any time, and (3}
when awakened by police officer, attempted to
restart car and drive off, defendant was in actual
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physical comtrol of vehicle pursuand to NRS
484 379, Isom v. State, 105 Nev, 391, 776
P.2d 543 (1989}, cited, State, Dep’t of Motor
Vehicles & Public Safety v. Torres, 105 Nev.
558, at 561, 779 P.2d 959 (1989

Defendant was not competent to testify
regarding what he believed his blood-alcohol
level was at time of accident. Where defendant
was charged with felony for third offense of
driving under influence (see NRS 484.3792),
trial court did not err in finding that he was not
competent to testify regarding what he believed
his blood-alcohol level was at time of accident
{sec former NRS 484.381; f. NRS 484.379).
Slinkard v. State, 106 Nev. 393, 793 P.2d 1330
{1990)

Under wvnique facts of case, refusal of
defendant to submit to evidentiary test of
breath or blood unti! after examination by
doctor constituted grounds for revocation of
driver’s license. Defendant was arrested for
driving under influence of alcohol (see NRS
484.379), transported 1o jail, allegedly bumped
head while getting out of police car, began
breath test but said it was making him dizzy and
that he did not want 1o take test. Police officer
asked defendant if he wanted to take blood test
at jail before being examined a! hospital and
defendant said he wanted to wait until he was
first examined by doctor. Approximately 5
hours after his arrest, defendant was examined
by doctor who found ro injury. Defendant’s
driver’s license was revoked pursuant to NRS
484.385 for failure to submit 1o evidentiary test.
Under unigue facts of this case, supreme court
held that failure by defendant to submit 1o test
before examination by doctor constituted refusal
10 submit to required evidentiary test pursuant
1o subsection 3 of NRS 484.386, bul stressed
that holding does not apply to those situations
where person is injured or il and in need of
medical attention. State, Dep’t of Motor Vehi-
cies & Public Safety v. Brough, 106 Nev. 492,
796 P.2d 1089 {1990)

FEDERAI AND OTHER CASES.

Right to jury trial of person charged with
driving while intoxicated. Notwithstanding
provisions of NRS 266.550 which prohibit trial
by jury in municipal courts, person charged
with driving while intoxicated in violation of
NRS 484.379 has constitutional right to trial by
jury because under Nevada law offense is seri-
ous in that {1) NRS 484.3792 provides that pes-
alties vpon conviction include mandatory term
in jai, payment for and attendance at educa-
tional course on substance abuse and maximum
fine of $1,000, provides system for increasing
mimmum punishments for subsequent convic-

{1994) R1

tions, and prohibits probation, suspension of
sentence and plea bargaining and (2) collateral
consequences include loss of driver’s license
{see NRS 484.384), and driving is nearly
imperative to ability of many people to earn
living. Bronson v. Swinney, 648 F. Supp. 1094
{D. Nev. 1986}

No right to tria! by jury for driving under
influence. Based on severity of maximum
authorized penalty as major criterion, there is
no constitutioral tight to trial by jury for person
charped under Nevada law with driving under
influence of alcohol (sec NRS 484.379) since:
{1} with maximum prison term being 6 months
{see NRS 484.3792), presumption exisis that
Nevada legisiature views it as “‘petty” offense
for purposes of U.S, 6th amendment {cf. Nev.
Art. 1, § 3 and NRS 266.550), and (2) defen-
dant did not demonstrate that additional statu-
tory penaities {see NRS 483.460, 484.3792 and
484 384) reflect legislative determination that
offense in question 1s *“serious’ one. Blanton v.
City of N. Las Vegas, 109 5. Ct. 1289 (1989).
cited, Westmoreland v. Demosthenes, 737 F.
Supp. 1127, at 1129 (D. Nev. 1990), McLean
v. Moran, 963 F.2d 1306, at 1311 (5th Cir.
1992)

Convictions of driving under influence,
obtained without jury triai, may be used to
enhance penalty for subseguent convictions,
Previous convictions for driving under influence
pursuant to NRS 484,379, where defendant was
not provided with jury wial, may be used to
enhance penalty for subsequent convictions pur-
suant to NRS 484.3792. Westmoreland v.
Demosthenes, 737 F. Supp. 1127 (D. Nev.
1990)

Former presumption concerning alcohol
content of defendant’s blood was unconstitu-
tional as appfied. Where judge, during bench
trial of defendant charged with driving under
influence of alcohol in violation of NRS
484,379, applied presumption created in former
NRS 484,381 (amount of alcohol shows by
chemical analysis of blood is presumed to be no
less than amount present at time of alleged vie-
lation) as mandatory conclusive presumption,
court of appeals ruled that former NRS 484.381
was unconstitutional as applicd. Absent staw-
tory presumption, evidence presented ai trial
may have failed to establish beyond reasonable
doubt that defendant’s blood-alcohel content at
time of driving was at least (.10 percent, and
therefore, defendant’s constitutional right of
due process {see U.S. 14th amendment and
Nev. Art. 1, § 8) to have state prove every
element of crime beyond reasonable doubt was
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violated by conclusive presumption applied by  tonality of statute. McLean v. Moran, 963
fudge. Court declined to address facial constitu-  F.2d 1306 (9th Cir. 1992)

484.3791 Driving under the influence of intoxicating liguor or controlled
substance: Civil penaity.

1. In addition to any other penalty provided by law, a person convicted of a
violation of NRS 484.379 is liable to the state for a civil penalty of $35, payable to
the department.

2. The department shall not issue any license to drive a motor vehicle to a person
convicted of a vielation of NRS 484.379 until the civil penalty is paid.

3. Any money received by the department pursuant to subsection 1 must be
deposited with the state treasurer for credit to the fund for the compensation of
victims of crime.

{Added to NRS by 1987, 2273)

REVISER’S NOTE. WEST PUBLISHING CO.
Ch. 814, Stats. 1987, contains the following Automobiles ¢= 359,
provision not included in NRS: WESTLAW Topic No. 48A.

““The provisions of {NRS 484.3791] do not C.1.S. Motor Vehicles §§ 596 et seq.
apply with respect o any conviction obtained
before July 1, 1987.”

484.3792 Driving under the influence of intoxicating liquor or controlled
substance: Penalties; segregation of offender; probation, suspension of sentence
and plea bargaining restricted; intermittent confinement; censecutive sentences.

1. Any person who violates the provisions of NRS 484.379:

{a) For the first offense within 7 years, is guilty of a misdemeanor. Unless he is
aliowed to undergo treatment as provided in NRS 484.3794, the court shall:

(1) Except as otherwise provided in subsection 6, order him to pay tuition for
an educational course on the abuse of alcohol and controlied substances approved by
the department and complete the course within the time specified in the order, and
the court shall notify the department if he fails to complete the course within the
specified time;

(2) Unless the sentence is reduced pursuant to NRS 484.3794, sentence him to
imprisonment for not less than 2 days nor more than 6 months in jail, or to perform
48 hours of work for the community while dressed in distinctive garb which identi-
fies him as having violated the provisions of NRS 484.379: and

(3) Fine him not less than $200 nor more than $1,000.

(b} For a second offense within 7 years, is guilty of a misdemeanor. Unless the
sentence is reduced pursuant to NRS 484.3794, the court:

(1) Shall sentence him to:

(I) Imprisonment for not less than 10 days nor more than 6 months in jail; or

(II} Residential confinement for not less than 10 days nor more than 6 months,
in the manner provided in NRS 4.376 to 4.3768, inclusive, or 5.0755 to 5.079,
inclusive;

{2) Shall fine him not less than $500 nor more than $1,000; and

(3) May order him to attend a program of treatment for the abuse of alcohol or
drugs pursuant to the provisions of NRS 484,37945.

A person who willfully fails or refuses to complete successfully a term of residential
confinement or & program of treatment ordered pursuant to this paragraph is guilty of
a misdemeanor.

{3994) R1
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fc) For a third or subsequent offense within 7 years, shall be punished by impris-
onment in the state prison for not less than 1 year nor more than 6 years and must be
further punished by a fine of not less than $2,000 nor mote than $5,000. An offender
so imprisoned must, insofar as practicable, be segregated from offenders whose
crimes were violent and, insofar as practicable, be assigned to an institution or
facility of minimum security.

2. Any offense which occurred within 7 years immediately preceding the date of
the principal offense or after the principal offense constitutes a prior offense for the
purposes of this section when evidenced by a comviction, without regard to the
sequence of the offenses and convictions. The facts concerning a prior offense must
be alleged in the complaint, indictment or information, must not be read to the jury
or proved at trial but must be proved at the time of sentencing and, if the principal
offense is alleged to be a felony, must also be shown at the preliminary examination
or presented to the grand jury.

3. No person convicted of violating the provisions of NRS 484.379 may be
released on probation, and no sentence imposed for violating those provisions may
be suspended except, as provided in NRS 4.373, 5.055 and 484,3794, that portion of
the sentence imposed that exceeds the mandatory minimum. No prosecuting attorney
may dismiss a charge of violating the provisions of NRS 484.379 in exchange for a
plea of guilty or nolo contendere to a lesser charge or for any other reason unless he
knows or it is obvious that the charge is not supported by probable cause or cannot
be proved at the time of trial.

4. Any term of confinement imposed under the provisions of this section may be
served intermittently at the discretion of the judge or justice of the peace, except that
a person who is convicted of a second or subsequent offense within 7 years must be
confined for at least one segment of not less than 48 consecutive hours. This
discretion must be exercised after considering zll the circumstances surrounding the
offense, and the family and employment of the offender, but any sentence of 30 days
or less must be served within 6 months after the date of conviction or, if the offender
was sentenced pursuant to NRS 484.3794 and the suspension of his sentence was
revoked, within 6 months after the date of revocation. Any time for which the
offender is confined must consist of not less than 24 consecutive hours.

5. Jail sentences simultaneously imposed under this section and NRS 483.560 or
485.330 must run consecutively.

6. If the person who violated the provisions of NRS 484.379 possesses a driver’s
license issued by a state other than Nevada and does not reside in Nevada, in
carrying out the provisions of subparagraph (1) of paragraph (a) or (b) of subsection
1, the court shall: .

(a) Order the person to pay tuition for and submit evidence of completion of an
educational course on the abuse of alcohol and controlled substances approved by a
governmental agency of the state of his residence within the time specified in the
order; or

{b) Order him to complete an educational course by correspondence on the abuse
of aicohol and controlled substances approved by the department within the time
specified in the order,
and the court shall notify the department if the person fails to complete the assigned
course within the specified time.

7. 1f the defendant was transporting a person who is less than 15 years of age in
the motor vehicie at the time of the violation, the court shall consider that fact as an
aggravating factor in determining the sentence of the defendant.

(5994) R1
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8. As used in this section, unless the context otherwise requires, “‘offense”
means a violation of NRS 484.379 or 484.3795 or homicide resulting from the
driving of a vehicle while under the influence of intoxicating liquor or a controlled
substance, or the violation of a law of any other jurisdiction which prohibits the same

or similar conduct,

{Added to NRS by 1983, 1070; A 1985, 1946; 1987, 907, 1136; 1989, 195,

2046; 1991, 218, 836; 1993, 2262, 2892)

WEST PUBLISHING CO.
Automobites ¢= 359.
Criminal Law ¢ 982.4(1), 1208.6(1).
WESTLAW Topic Nos. 48A, 110,
C.1.5. Criminel Law §§ 1465, 1526, 1553.
C.1.5. Maotor Vehicles §§ 596 et seq.

NEVADA CASKES,

Pretriai petition for habeas corpus not
appropriate, in prosecution for third-offense
viglation, te challenge ruling of trial court
concerning use of prior convictions. In prose-
cution for driving under influence of intoxicat-
ing liquor where information alleged that this
was defendant’s third offense within 3 years and
that offense was therefore feiony under former
provisions of NRS 484,379 (¢f. NRS
484.3792), pretrial petition for habeas corpus
was not appropriate means of challenging ruling
of district court that prior convictions would be
used as substantive proof of crime charged
rather than solely for purposes of enhancement
during sentencing, because even if defendant
were To prevail in his argument as to how prior
convictions were to be nsed at trial, he would
not be entitled to immediate release from cus-
tody. Issue could be raised on direct appeal if
defendant was convicted. Hardin v. Griffin, 98
Nev, 302, 646 P.2d 1216 (1982}

Admissibility of prior convictions to be
chalienged by motion to suppress evidence,
with review available only zfter trial. In pros-
ccution for driving under infiuence of intoxicat-
ing liquor where information alleged that this
was defendant’s third offense within 5 years and
that offense was therefore felony under former
provisions of NRS 484.379 (cf. NRS
484.3792), supreme <ourt, on petition for man-
damus or prohibition, declined to review dis-
trict court’s denial of pretrial petition for habeas
corpus challenging probable capse where defen-
dant’s contertion was that records of prior con-
victions were iradmissible at preliminary
hearing because they did not show waiver of
counsel or voluntariness of plea. Challenge to
admissibitity of evidence on constitutional
grounds should have been made in motion 10
suppress evidence, with review available only
after trial. Hardin v. Griffin, 98 Nev. 302, 646
P.2d 1216 (1982)

(19694) Rt
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Proper to enhance sentence based upon
prior misdemeanor convictions. In prosecu-
tion for driving motor vehicle while under infiu-
ence of intoxXicating liquor, where defendant
had two or more prior convictions for same or
similar offense in 5 years, it was proper for trial
court 1o use defendant’s prior convictions for
misdemeanors as basis to enhance penalty under
former provisions of NRS 484.379 {(cf. NRS
484.3792) because, a3 used therein, prior con-
viction includes conviction for violation of sub-
section 1 or 2 of that statute as well as NRS
484.3795 or law which prohibits same conduct.
Koenig v. State, 99 Nev. 780, 672 P.2d 37
(1983), cited, State v. Smith, 105 Nev. 293, at
298, 774 P.2d 1037 (1989)

Prior convictions not element of offense,
but basis for enhancement of sentence upon
conviction. In prosecution under former provi-
sions of NRS 484.379 (cf. NRS 484.3792) for
driving motor vehicle while under influence of
intoxicating lquor, where defendant had two or
more prior convictions for same or similar
offense in 3 years, trial court correcilly pre-
clueded jury from considering those convictions
in determining verdict because statute does not
establish prior convictions as separate elements
of offense charged but is intended to provide for
enhancement of penalty for subsequent convic-
tions of same or similar offense which is gues-
tion of law for court. Koemig v. State, 99 Nev,
780, 672 P.2d 37 (1983), ciled, Jones v. State,
105 Nev, 124, at 127, 771 P.2d 154 (1989}

Evidence of prior misdemeanor convic-
tion, entered upon guilty plea, admissible if
“spirit of constitutional principles™
respected in taking of plea. In prosecution for
driving while under influence of intoxicating
liquor, where defendant kad rwo or more prior
convictions for same or similar offense within 5
vears, court records of defendant’s convictions
for misderneanors based on guilty pleas were
not constitutionally inadequate and convictions
could be used as basis to enhance penalty under
former provisions of NRS 484.379 (cf. NRS
484.3792), without full showing of requisites
for use of such pleas when entered in district
court. While records of felonv conviction based
on guilty plea are constitutionally adequate only
if they show that (1) defendant was apprised of
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his constitutional rights, (2) he undersiood and
waived those rights, (3} there were no threats or
promises that indeced guilty plea, and (4)
defendant understood consequences of plea and
eiements of offense, such records from misde-
meanor conviction in justice’s or municipal
court are constitutionally adequate if they show
that spirit of constitutional principles concern-
ing tendering of guilty plea was respected. Koe-
aig v. State, 99 Nev. 780, 672 P.2d 37 (1983),
cited, Jones v, State, 105 Nev, 124, at 126, 771
P.2d 154 (1989), State v. Smith, 105 Nev. 203,
at 298, 774 P.2d 1037 (1989), Bonds v. State,
105 Nev, 827, at 829, 784 P.2d 1 {1989),
Dressler v. State, 107 Nev. 686, at 695, 819
P.2d 1288 {1991), Polson v. State, 108 Nev.
1044, at 1049, 843 P.2d 825 (1992), sec also
Pettipas v. State, 106 Nev. 377, 794 P.2d 705
{1998}

Error for court to refer to prior convic-
tions of defendant; error harmiless where evi-
dence of guilt overwhelming. In prosecution
for driving motor vehicle while under influence
of intoxicating liquor, in violation of former
provisions of NRS 484.379 (cf. NRS
484.3792), where defendant had previously
been convicted of same or similar offenses, it
was error for trial court to mention that defen-
dant had two Of more prior convictions but this
reference did not constitute reversible error
since evidence of guilt was overwheiming. Koe-
nig v. State, 99 Nev. 780, 672 P.2d 37 (1983)

Prior misdemeanor convictions in which
right to counsel waived may be used to
enhance penalty. Where defendant had waived
any right to counsel in prior misdemeanor pro-
ceedings, convictions could be used as basis 1o
enhance penalty under former provisions of
NRS 484.379 {cf. NRS 484.3792}. Koenig v.
State, 99 Nev. 780, 672 P.2d 37 (1983), cited,
Dixon v. State, 103 Nev. 272, at 274, 737 P.2d
1162 (1987), Pettipas v. State, 106 Nev. 377, at
380, 794 P.2d 705 (1990)

Neo statutory right to trial by jury in prose.
cution for driving under influence. In prose-
cution under former provisions of NRS 484,379
{cf. NRS 484.3792) for driving motor vehicle
while under influence of intoxicating liguor,
district court erred in holding thar subsection 2
of NRS 175.011 created statutory right to trial
by jury upon demand in every case because
statute does not express in plain, explicit lan-
guage, legislative intention to grant substantive
right 1o trial by jury, but is intended to establish
anly procedural requirements related thereto.
State v. Smith, 99 Nev, 806, 672 P.2d 631
{1983}

{1994) Ri

No constitutional right to jury trial in mis-
demeanor prosecution for driving under
infinence. In prosecution under fermer provi-
sions of NRS 484,379 (cf. NRS 484.3792} for
driving motor vehicle while under influence of
intoxicating liquor, defendant was not entitled
1o trial by jury under U.S. Constitution or Nev.
Art. 1, § 3, because, as maximum possible pen-
alty for offense charged was not more than &
months imprisonment, offense was petty offense
for which no constitutional right fo trial by jury
has been conferred. State v. Smith, 99 Nev.
806, 672 P.2d 631 (1983), cited, Blanton v.
Norsh Las Vegas Mun. Court, 103 Nev. 623, at
631, 748 P.2d 494 (1987), State v. Ninth Judi-
¢ial Dist. Court, 104 Nev. 91, at 82, 752 P.2d
238 (1988), distinguished, Bronson v. Swinney,
648 F. Supp. 1094, at 1100 (D. Nev, 1986)

Felony provision for third offense not ex
post facto law where carlier convictions
occurred before enactment. Provision of NRS
484.3792 making third offense for driving
upder influence of intoxicating liquor or con-
trolled substance felony is not ex post facto law
simply because defendant’s earlier convictions
antedated its enactment. On day defendant
committed third offense, reference to statute
would have indicated precisely penalty he
risked. Dixon v, State, 103 Nev, 275, 737P.2d
1162 (1987)

Prosecutor prohibited from engaging in
piea bargaining. Court consolidated appeals
and petitions arising from denial of jury trials
by municipal cournts of cities of Las Vegas and
North Las Vegas for persons charged with driv-
ing under influence of aleohol. In driving under
influence of alcohol cases, prosecutor is prohib-
ited by statute from engaging in plea bargain-
ing. Blanton v. North Las Vegas Mun. Ct.,
103 Nev. 623, 748 P.2d 494 {1987)

Person charged with misdemeanor driving
under influence has no right to jury trial. In
consolidated appeals and petitions arising from
denial of jury trials by municipal courts of cities
of Las Vegas and North Las Vegas for persons
charged with driving under influence of alcohol
{see NRS 484.379), court held that right to trial
by jury puaranieed by Nev. Ast. 1, § 3 is coex-
tenstve with that guaranteed by U.S. Constitu-
tion and that U.S. 6th amendment right to trial
by jury does not extend to every criminal pro-
ceeding. Court concluded that no constitutional
right 10 trial by jury attaches to first time driv-
ing under influence offense where maximum
penalty is misdemeanor (see NRS 484.3792).
Blanton v. North Las Vegas Mun. Court, 103
Nev, 623, 748 P.2d 494 (1987), aff'd, Blanton
v, City of N. Las Vegas, 109 §. Ct. 1289
(1989), cited, State v. Ninth Judicizl Dist.
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Court, 104 Nev, 91, at 92, 752 P.,2d 238
{1988), Pettipas v. State, 106 Nev. 377, at 379,
794 P.2d 705 {1990}, see also McLean v.
Moran, 963 F.2d 1306 (91h Cir. 1992)

Person charged in justice’s court with mis-
demeanor driving under influence has ne
right to jury trial. When charged as misde-
meaner, driving under influence of alcohol in
violation of NRS 484.379 is petty offense for
which trial by jury is not constitutionally man-
dated, regardless of whether defendant is
charged in municipal cour: or justice’s court.
State v. Ninth Judicial Dist. Court, 104 Nev.
91, 752 P.2d 238 (1988)

Phrase “‘same conduct®® refers to conduct
of driving under influence, regardless of
whether particulars are identical. Phrase
“‘same conduct’ as used in subsection 7 of NRS
484.3792 refers 1o conduct of driving under
influence of intoxicating liguor or controlled
substance regardless of whether particulars are
identical. Jones v. State, 105 Nev. 124, 771
P.2d 154 {1989}

Evidence of plea of nolo contendere is
admissible for purpose of enhancing penalty
for driving under influence. Where defendant
entered plea of guilty to charge of driving under
influence, it was proper for purpose of enhanc-
ing penalty pursuant to NRS 484.3792, notwith-
standing provisions of NRS 48.125 or 51.295 to
contrary, for trial court to admit evidence of his
two prior California conviclions entered upon
pleas of nole contendere. 11 is conviction itseif
that is relevant factor, and no distinction is
drawn between conviction entered upon plea of
guilty, plea of not guilty or plea of nolo con-
tendere. Jones v. State, 105 Nev. 124, 771 P.2d
134 {1989)

State preciuded from using previous con-
viction that was reduced to first offense pur-
suant to piea bargain to enhance subsequent
offense to felony status. Where defendant,
upcn second arrest for driving under influence,
entered into plea bargain and agreed to plead
guilty in exchange for charge being reduced 1o
- first offense, state was precluded from using
conviction to enhance subsequent offense to fel-
ony staius (see NRS 484.3792). State is held 10
most meticuious standards of promise and per-
formance concerning fulfiliment of its part of
pica bargain, and court will specifically enforce
plea bargain when enforcement will carry out
rcascnable expectations of parties without biad-
ing trial judge to unsuitable disposition. State v.
Smith, 105 Nev. 293, 774 P.2d 1037 (1989),
cited, Perry v. State, 106 Nev. 436, at 437, 794
P.2d 723 {1990), State v. Crist, 108 Nev. 1058,
at 1059, 843 P.2d 368 (1992)

{1994y R}
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Evidence sufficient to establisk prior viola-
tions, In felony prosecution for third offense
driving under inficence {see NRS 484.3792),
where state presented (1) for first offense, evi-
dence that defendant had received citation and
entered plea of nolo contendere, and (2) for
second offense, complaint, defendant’s guilty
plea and sentence received, evidence was suffi-
cient to establish that defendant had been con-
victed of two prior violations for driving under
influence. Isom v. Siate, 105 Nev. 391, 776
P.2d 543 (1989), cited, Polson v. State, 108
Nev, 1044, a1 1049, 843 P.2d 825 {1992}

Evidence of prior conviction does not have
to be formatl, written judgment of conviction.
Subsection 2 of NRS 484.3792, which provides
that certain offenses constinute prior offense for
purpose of section if evidenced by conviction,
does not require that prior conviction be evi-
denced by formal, writter: judgment of convic-
tion. Where appellant’s prior convictions were
evidenced by cenified copies of docket sheets
and other court documents, such documents
were sufficient 1o show that appellant was actu-
ally convicted of misdemeanor driving under
influence in those proceedings. Pettipas v.
State, 106 Nev, 377, 794 P.2d 705 (1990),
cited, Polson v. Siate, 108 Nev, 1044, at 1049,
843 P.2d 825 (1992)

Conviction where defendant was not rep-
resented by counsel could not be used as
prior offense where documents supporting
conviction did net contain formal waiver of
counsel. Where one of prior convictions relied
on by prosecution pursuant to NRS 484.3792
was result of trial at which appellant was not
represented by counsel, and docurnents support-
ing conviction did rot contain formal waiver of
counsel by appellant, district court erred when
it used conviction to enhance appellant’s present
conviction of driving under influence to felony.
Pettipas v. State, 106 Nev. 377, 794 P.2d 705
(1990}

Post-conviction relief was not available to
person convicted of misdemeanor driving
under influence. Where appellant was con-
victed of misderneanor driving under influence
(see NRS 484.3792), he could not challenge his
conviction by filing petition for post-conviction
relief pursuant to former NRS 177.315 because
that section indicated clear legislative intent to
make post-conviction relief available only to
person who was convicted of felony offense and
who was under sentence of death or imprison-
ment for that offense. Ferreira v. City of Las
Vegas, 106 Nev. 385, 793 P.2d 1328 (1990}
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Defendant was not competent to testify
regarding what he believed his biood-alcohol
level was at time of accident. Where defendant
was charged with felony for third offense of
driving under influence (see NRS 484.3792),
trial court did not err in finding that he was not
competent to testify regarding what he believed
his blood-alcohol level was at time of acciden:
(see former NRS 484.381; cf. NRS 484.379).
Shinkard v. State, 106 Nev. 393, 793 P.2d 1330
{1990}

Conviction of first offense pursuant to plea
bargain must be treated as first offense for all
purposes. When person pleads guilty to first
offensc of driving under influence (see NRS
484.3792), conviction must be treated as first
offensc for all purposes, including sentencing
for later convictions. Perry v. State, 106 Nev.
436, 794 P.2d 723 (1990}, cited, State v. Crist,
108 Nev. 1058, at 1059, 843 P.2d 368 (1992)

Date of offense, not date of conviction,
determines whether prior offense may be
used to enhance penalty. Offense of driving
under influence which occurred more than 7
years before current offense, but for which date
of conviction was within 7 years of current
offense, did not constitute prior offense for pur-
poscs of enhancing penalty of offender pursuant
1o NRS 484.3792 because unambiguous lan-
guage of statute refers 10 occurrences rather
than convictions. Pfohlman v. State, 107 Nev.
552, 816 P.2d 450 (1991)

Error in deseription of prior cenviction
that does not prejudice defendant does not
preciude use of that conviction to enhance
punishment. Where appellant was charged
with third offense of driving under influence of
alcohol and, in alleging county in which previ-
aus conviction had occurred, prosecution listed
wrong county, error did not require reversal
because although pursuant to NRS 484.3792
prosecution must in geod faith include in infor-
mation description of each prior conviction that
is as complete and accuraie as possibie, error in
description of prior copviction does not aute-
maticaily preclude its use for purposes of
enhancement of punishment. Unless criminal
defendant can show that omission or inaccuracy
in describing prior conviction has prejudiced
him, prosccution is not precluded from using
that prior conviction in seeking enhancement of
defendant’s punishment. Dressler v. Siate, 107
Nev. 686, 819 P.2d 1288 (1991), cited,
McAnulty v, State, 108 Nev. 179, at 181, 826
P.2d 567 (1992)

{1994) R1

FEDERAL AND OTHER CASES,

Right to jury trial of person charged with
driving while intoxicated. Notwithstanding
provisions of NRS 266.530 which prohibit trial
by jury in municipal courts, persor charged
with driving while intoxicated in violation of
NRS 484.379 has constitutional right 10 trial by
jury because under Nevada law offense is seni-
ous in that (1) NRS 484.3792 provides that pen-
alties upon conviction include mandatory term
i jail, payment for and aftendance at educa-
tional course on substance abuse and maximum
fine of $1,000, provides sysiem for increasing
minimum punisbments for subseguent convic-
tions, and prehibits probation, suspension of
sentence and plea bargaining and (2) collateral
consequences include loss of driver’s license
(see NRS 484.384), and driving is nearly
imperative 10 ability of many people to earn
living. Bronson v. Swinney, 648 F. Supp. 1094
{D. Nev. 1986)

No right to trial by jury for driving under
influence. Based on severity of maximum
authorized penalty as major criterion, there is
no constitutional right to trial by jury for person
charged vnder Nevada law with driving under
influence of alcohot (sec NRS 484.379) since:
1} with maximum prison term being 6 months
see NRS 484.3792), presumption exists that
Nevada legislature views it as ““petty”” offense
for purposes of U.S. 6th amendment {¢f, Nev,
Art. 1, § 3 and NRS 266.550), and (2) defen-
dant did not demonstrate that additional statu-
tory penalties (see NRS 483.460, 484.3792 and
484 384) reflect legislative determination that
offense in question is ““serious’ one. Blanton v,
City of N. Las Vegas, 109 8, Ct. 1289 {1989),
cited, Westmoreland v. Demosthenes, 737 F,
Supp. 1127, at 1129 (D. Nev. 1990), Mclean
v. Moran, 963 F.2d 1306, at 1311 (9th Cir.
1992)

Convictions of driving under infiuence,
obtained without jury trial, may be used to
enhance penalty for subseguent convictions.
Previous convictions for driving under influence
pursuant jo NRS 484 379, where defendant was
not provided with jury trial, may be used 10
enhance penalty for subsequent convictions pur-
suant t¢ NRS 484.3792. Westmoreiand v.
Demosthenes, 737 F. Supp. 1127 (D. Nev.
1990)

ATTORNEY GENERAL’S OPINIONS.

Punishment prescribed by section applies
to both resident and nonresident drivers.
Punishment prescribed for drunken driving
under ch. 166, Stats. 1925 (cf. NRS 484.3752),
applies to both resident and nonresident drivers.
AGQ 324 (10-18-1941)
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Revocation of driver’s license for convic-
tien. NCL §8 4351 and 4442.32 (cf. NRS
484.3792 and 483.460) dealing with punish-
ment for driviag motor vehicle while under
infleence of imoxicating liquor, should be con-
sidered together so far as they are consistent.
Thus, court has power to revoke driver’s
license under NCL § 4351 (cf. NRS 484.3792),

but license is automatically revoked by NCL §
4442 32 (cf. NRS 483.460). AGO 256 (12-26-
1945)

Convictions subject to enhanced punish-
ment. Under stawte calling for more severe
penalty for “‘subsequent conviction,” date of
last amendmen: thereto determines time after
which first offense can take place, notwithstand-

The next page is 11613

(1994) 21
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ing convictions prior to amendment. AGO 460
(3-28-1947)

Amount of fine to be assessed. When
assessing fine under penal statutes, it is
mandatory to assess not less than minimum nor
more than maximum amount prescribed. AGO
262 (6-8-1953)

Provision for enbancement of penalty not

NRS 484.379 (cf. NRS 484.3792) which
imposed additional mandatory minimum 10-day
jail sentence for second conviction within 3
years of driving under infiuence of intoxicating
liquor, applied where first conviction occurred
prior to enactment of provision, and was pot ex

st facto law because additional punishment

ing inflicted was for current offense. AGO
153 {12-4-1973)

invalid ex post facto law. Former provision of

484.3793 Evaluation and treatment for alcohol or drug abuse: Definitions.
As used in NRS 484.3793 to 484,37947, inclusive:

1. “*Evaluation center” means a facility which is approved by the bureau of
alcohol and drug abuse of the rehabilitation division of the department of employ-
ment, training and rehabilitation to provide an evaluation of an offender to a court in
order to determine if the offender is an abuser of alcohol or another drug. The term
includes a facility operated by a court or other governmental agency.

2. **Treatment facility’” means a facility for the treatment of abuse of alcohol or
drugs, which is certified by the bureau of alcohol and drug abuse of the rehabilitation
division of the department of employment, training and rehabilitation.

{Added to NRS by 1993, 2890)

484.37935 Evaluation and treatment for alcohol or drug abuse: Standards
for approval of evaluation center. The bureau of alcohol and drug abuse of the
rehabilitation division of the department of employment, training and rehabilitation
shall adopt by regulation the standards to be used for approving the operation of a
facility as an evaluation center for the purposes of NRS 484.3794, 484.37943 and
484.37945.

(Added to NRS by 1993, 2890)

484.3794 Evaluation and treatment for alcobol or drug abuse: Application to
undergo program of treatment; sentencing of offender and conditional suspen-
sion of sentence; notice to department.

1. A person who is found guilty of a first or second violation of NRS 484.379
within 7 years may, at that time or any time until he is sentenced, apply to the court
to undergo a program of treatment for alcoholism or drug abuse for at least 1 year if:

{(a) He is classified as an alcoholic or abuser of drugs by a:

(1) Counselor certified to make that classification by the bureau of alcohol and
drug abuse of the rehabilitation division of the department of employment, training
and rehabilitation; or

{(2) Physician certified to make that classification by the board of medical
examiners;

{b) He agrees to pay the costs of the treatment; and

{c) He has served or will serve a term of imprisonment in jail of:

(1) One day, or has performed or will perform 24 hours of work for the
community, if it is his first offense within 7 years; or

{2} Five days if it is his second offense within 7 years.

2. A prosecuting attorney may, within 10 days after receiving notice of an
application for treatment pursuant to this section, request a hearing on the matter.
The court shall order a hearing on the application if the prosecuting attorney requests
it or may order 2 hearing on its own motion.

(1993
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3. At the hearing on the application for treatment the prosecuting attorney may
present the court with any relevant evidence on the matter. If a hearing is not held,
the court shall decide the matter upon affidavits and other information before it.

4. In granting an application for treatment the court shall:

(a) Immediately sentence the offender and enter judgment accordingly.

{b) Suspend the sentence for not more than 3 vears upon the condition that the
offender be accepted for treatment by a treatment facility, that he complete the
treatment satisfactorily and that he comply with any other condition ordered by the
court.

(c) Advise the offender that;

(1) If he is accepted for treatment by such a facility, he may be placed under
the supervision of the facility for a period not to exceed 3 years and during treatment
he may be confined in an institution or, at the discretion of the facility, released for
treatment or supervised aftercare in the community.

{2) If he 15 not accepted for treatment by such a facility or fails to complete the
treatment satisfactorily, he shall serve the sentence imposed by the court. Any
sentence of imprisonment must be reduced by a time equal to that which he served
before beginning treatment.

(3) If he completes the treatment satisfactorily, his sentence will be reduced to
a term of imprisonment which is no longer than that provided for the offense in
paragraph {c) of subsection 1 and a fine of not more than the minimum provided for
the offense in NRS 484.3792, but the conviction remains on his record of criminal
history.

5. The court shall administer the program of treatment pursuant to the proce-
dures provided in NRS 458.320 and 458.330, except that the court:

{a) Shall not defer the sentence, set aside the conviction or impose conditions
upon the election of treatment not provided in this section.

(b} May immediately revoke the suspension of sentence for a violation of any
condition of the suspension.

6. The court shall notify the department, on a form approved by the department,
upon granting the offender’s application for treatment and his failure to be accepted
for or complete treatment.

{Added to NRS by 1983, 1072; A 1987, 719, 964; 1989, 197; 1993, 1642, 2264,
2894)

WEST PUBLISHING CO. WESTLAW Topic Nos. 48A, 110,
Automobiles = 359, C.1.8. Criminal Law § 1556.
Criminal Law « 982.5(1). C.J.5. Motor Vehicles §§ 396 et seq.

484.37943 Evaluation and treatment for aicohol or drug abuse: Evaluation
of certain offenders; assessment for support of evaluation center.

1. If a person is found guilty of a first violation, if the weight of alcohol in the
defendant’s blood at the time of the offense was .18 percent or more, or any second
violation of NRS 484.379 within 7 years, the court shall, before sentencing the

offender:
(a) Require the evaluation of the offender by an evaluation center to determine if

he is an abuser of alcohol or other drugs; and
(b) Order the offender to pay an assessment of not more than $100 and render 2

judgment against him for the assessment.

(1993)
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2. The evaluation of an offender pursuant to this section must be conducted at an

evaluation center by:

(2) A counselor certified to make that classification by the bureau of alcohol and
drug abuse of the rehabilitation division of the department of employment, training

and rehabilitation;

(b) A physician certified to make that classification by the board of medical

examiners; or

{c) A person who is approved to make that classification by the bureau of alcohol
and drug abuse of the rehabilitation division of the department of empioyment,

training and rehabilitation,

who shall report to the court the resuits of the evaluation and make a recommenda-
tion to the court concerning the length and type of treatment required by the

offender.

3. The money collected as an assessment pursuant to this section must:

(a) Not be deducted from any fine imposed;

(b) Be taxed against the offender in addition to the fine;

{c) Be stated separately on the court’s docket; and

{d) Be expended to offset the cost of the evaluation required by this section,
including, but not limited to, the cost of staffing the evaluation center, equipment
used at the center and maintaining the center,

(Added to NRS by 1993, 2890)

REVISER’S NOTE.

Ch. 668, Stats. 1993, the source of this sec-
tion, contains the following provision not
included in NRS:

*“1. The provisions of [NRS 484.37943] do
not apply to:

(a) A district court or justices’s court in a
county; or

2. On or before July 1, 1995, each county
and city shall provide any personnel necessary
to conduet the evaluations required by [NRS
484.37943).”

WEST PUBLISHING CO.
Chemical Dependents « 14.
WESTLAW Topic No. 76A.
C.LS. Drugs and Narcotics § 233,

(b} A municipal court in a city,
that does not have the personnel necessary to
conduct the evaluations required by that section.

484.37945 Evaluation and treatment for alcohol or drug abuse: Placement of
offender under clinical supervision of treatment facility; payment of charges for
treatment; liability of facility limited.

1. When a program of treatment is ordered pursuant to paragraph (b) of subsec-
tion 1 of NRS 484.3792, the court shall place the offender under the clinical
supervision of a treatment facility for treatment for not less than 30 days nor more
than 6 months, in accordance with the report submitted to the court pursuant to
subsection 2 of NRS 484.37943. The court may, at its discretion:

{(a) Order the offender confined in a treatment facility, then release the offender
for supervised aftercare in the community; or

(b) Release the offender for treatment in the community,
for the period of supervision ordered by the court.

2. The court shall:

(a) Require the treatment facility to submit monthly progress reports on the
treatment of an offender pursuant to this section; and

{b) Order the offender, to the extent of his financial resources, to pay any charges
for his treatment pursuant to this section. If the offender does not have the financial
resources to pay all of those charges, the court shall, to the extent possible, arrange

(1993)
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for the offender to obtain his treatment from a treatment facility that receives a
sufficient amount of federal or state money to offset the remainder of the charges.

3. A treatment facility is not liable for any damages to person or property caused
by a person who drives while under the influence of intoxicating liquor or a con-
trolled substance after the treatment facility has certified to his successful completion
of a program of treatment ordered pursuant to paragraph (b) of subsection 1 of NRS
484.3792.

(Added to NRS by 1993, 2891)

WEST PUBLISHING CO. WESTLAW Topic No. 76A.
Chemical Dependents ¢ 14. C.1.S. Drugs and Narcotics § 233.

484.37947 Evaluation and treatment for alcohol or drug abuse: Evaluation
or treatment by private company authorized. The provisions of NRS 484.37943
and 484.37945 do not prohibit a court from:

1. Requiring an evaluation pursuant to NRS 484.37943 to be conducted by an
evaluation center that is administered by a private company if the company meets the
standards of the bureau of alcohol and drug abuse of the rehabilitation division of the
department of employment, training and rehabilitation pursuant to NRS 484.37935;
or

2. Ordering the offender to attend a program of treatment that is administered by
a private company.

(Added to NRS by 1993, 2892)

WEST PUBLISHING CO. WESTLAW Topic No. 76A.
Chemical Dependents < 14, C.J1.S. Drugs and Narcotics § 233.

484.3795 Driving under the influence of intexicating liquor or controlled
substance: Penalty if death or substantial bodily harm resuits; segregation of
offender; plea bargaining prohibited; limitations on probation and suspension
of sentence.

1. Any person who, while under the influence of intoxicating liquor or with 0.10
percent or mere by weight of aleohol in his blood, or while under the influence of a
controlled substance, or under the combined influence of intoxicating liquor and a
controlled substance, or any person who inhales, ingests, applies or otherwise uses
any chemical, poison or organic solvent, or any compound or combination of any of
these, to a degree which renders him incapable of safely driving or exercising actual
physical control of a vehicle, does any act or neglects any duty imposed by law while
driving or in actual physical control of any vehicle on or off the highways of this
state, if the act or neglect of duty proximately causes the death of, or substantial
bodily harm to, any person other than himself, shall be punished by imprisonment in
the state prison for not less than 1 vear nor more than 20 years and must be further
punished by a fine of not less than $2,000 nor more than $5,000. A person so
imprisoned must, insofar as practicable, be segregated from offenders whose crimes
were violent and, insofar as practicable, be assigned to an institution or facility of
minimum security,

2. No prosecuting attorney may dismiss a charge of violating the provisions of
subsection 1 in exchange for a plea of guilty or nolo contendere to a lesser charge or
for any other reason unless he knows or it is obvious that the charge is not supported
by probable cause or cannot be proved at the time of trial. Except as otherwise

(1993)

61



TRAFFIC LAWS 484,3795

provided in subsection 3, a sentence imposed pursuant to subsection 1 may not be
suspended nor may probation be granted.

3. A person convicted of violating any provision of this section may be sentenced
to a specified term of imprisonment in accordance with the provisions of subsection
1. The court may order suspension of the sentence if, as a condition of the suspen-

sion, the defendant:

(a) Is imprisoned in the state prison, an institution of minimum security, a
conservation camp, a restitution center or a similar facility for not less than 1 year;

and

(b) Upon completion of the term of imprisonment, begins serving a period of

probation not to exceed 10 years.

4. H the defendant was transporting a person who is less than 15 years of age in
the motor vehicle at the time of the violation, the court shall consider that fact as an
aggravating factor in determining the sentence of the defendant.

{Added to NRS by 1973, 447; A 1979, 1484; 1981, 1926; 1983, 1073; 1985,
818, 1015; 1989, 1111; 1991, 220, 489, 498, 837)

WEST PUBLISHING CO.
Automobiles e 339,
Criminal Law e 982.5(1).
WESTLAW Topic Nos. 484, 110,
C.1.8. Criminal Law § 1556.
C.1.S. Motor Vehicles §§ 596 et seq.

NEVADA CASES. )
Owner of vehicle criminally and civilly lia-
ble for allowing intoxicated person to drive
vehicle. Where owner of automobile was riding
in automobile when intoxicated friend backed
into and killed woman, owner was criminally
and civilly liable, because he permitied one who
was intoxicated to operate automobile, under
sec. 3, ch. 13, Stats, 1923 (cf. NRS 484.3795),
providing that any person who drives vehicle
while intoxicated or by reason of such intoxica-
tion does any act causing death of person shall
be punished as for felony. Ex parte Liotard, 47
Nev. 169, 217 Pac. 960 (1923), cited, State v.
Lewis, 59 Nev. 262, at 274, 91 P.2d 820 (1939)

Section properly inciuded in act to “‘regu-
iate traffic.”” Ch. 166, Stats. 1925 {c¢f. NRS
4843795}, which is entitled ““An Act to regu-
late traffic on the highways of this state, 1o pro-
vide puniskment for the viclation thereof, and
other matters properly connected therewith,”
properly includes as part of subject matier of act
a provision making it felony to injure or kill any
person as result of operating motor vehicle
under influence of alcchol. State v. Miils, 52
Nev. 10, 279 Pac. 759 (1929)

Elements of offense; information defective
where duty imposed by law, and alleged to
have been violated by defendant, not speci-
fied, In prosecution for felony drunk driving,
where defendant hit rear of another automobile
as driver of that automobile was attempting o

(1994) R1

turn feft and collision caused injury to driver of
other automobile, information which charged
defendant with violation of former NRS
484.040 (cf. NRS 484.3795) withour specifying
act or duty imposed by faw that defendant aleg-
edly violated while driving under influence of
imoxicating liquor and subsequent conviction of
defendant based upon that charge were defec-
tive. In order to convict person of felony drunk
driving, state must establish beyond reasonable
doubt that defendant drove vehicle on public
highway, that he was then and there under influ-
ence of intoxicating liquor, that he did some act
forbidden by law or neglected duty imposed by
law in driving such vehicle and that such act or
neglect proximately caused bodily injury to per-
son other than himself. Here information failed
to allege and proof at trial failed to show what
act forbidden by law defendant committed in
addition to driving vehicle on public highway
while under influence of imtoxicating liguor.
Anderson v, State, 85 Nev. 415, 456 P.2d 445
{1969), cited, State v. Johnston, 93 Nev. 279,
at 281, 563 P.2d 1147 (1977), distinguished,
Logan v. Warden, 86 Nev., 511, at 512, 471
P.2d 249 (1970)

Sufficiency of information upheld where
allegations of information, tegether with evi-
dence adduced at preliminary hearing, suffi-
cient to apprise defendant of crime charged.
Where sufficiency of information charging fel-
ony drunk driving in violation of former NRS
484.040 (cf. NRS 484.3795) was first chal-
tenged after conviction, information which
charged defendant had driven vehicle in such
negligent manner as to cause death, together
with information contained in transcript of pre-
liminary hearing relating to specific forbidden
act commitied, was sufficient 10 provide ade-
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quate notice of crime charged to enable defen-
dant to plead or defend, Logan v. Warden, 86
Nev. 511, 471 P.2d 249 (1970), cited, Vincze
v. State, 86 Nev. 546, at 549, 472 P.2d 936
{1870), Patrick v. Sheriff, Washoe County, 86
Nev, 849, at 850, 477 P.2d 594 (1970), Brim-
mage v. State, 93 Nev. 434, at 440, 567 P.2d
54 (1977, State v, Jones, 96 Nev. 71, a1 76,
605 P.2d 202 {1980}, see also Collura v. State,
97 Nev. 451, 634 P.2d 455 {1981), distin-
guished, Simpson v. Eighth Judicial Dist.
Court, 88 Nev. 654, at 661, 503 P.2d 1225
{1972}, Staic v. Johnsion, 93 Nev. 279, at 282,
563 P.2d 1147 (1977), Barren v. State, 99 Nev.
661, at 669, 669 P.2d 723 (1983)

Indictment must allege specific act or neg-
lect of duty causing injury. Indictment predi-
cated on violation of NRS 484.3765 which
zlleged only that defendant was driving under
influence of intoxicating liquor was properly
dismissed by trial court because it did not allege
specific act or neglect of duty which was proxi-
mate cause of imjuries. State v. Johnston, 93
Nev. 279, 563 P.2d 1147 (1977), cited, Albitre
v. State, 103 Nev. 281, a1 284, 738 P.2d 1307
(1987), dissenting opinion.

Evidence sufficient to support finding of
substantial bodily harm where victim’s nose
crushed, face lacerated and wrist broken. In
prosecution for causing substantial bodily harm
10 another while driving under influence of
intoxicating liquor under NRS 484.3795 where
victim’s nose was crushed, face lacerated and
wrist broken, evidence supported jury’s finding
that she suffered ‘*substantial bodily harm™
where that term was defined as {1) bodily injury
which creates substantial risk of death or which
causes serious, permanent disfigurement or pro-
tracted loss or impairment of function of any
bodily member or organ, or (2) prolonged phys-
ical pain. Gibson v. State, 95 Nev. 99, 390
P.2d 158 (1979}, cited, Levi v. State, 35 Nev.
748, at 748, 602 P.2d 189 (1979)

Harm to muitiple victims gives rise to mul-
tiple offenses. On appeal from conviction of
two felony counts of driving under influence of
intoxicating liquor, causing death {see NRS
484.3795), defendant could not successfully
contend that violation of drunk driving law
results ir only one offense, i.e., causing of inju-
ries, regardless of number of victims. Appellate
court ruled that state is concerned with minimiz-
ing both causing and receiving of injuries, and
where defendant’s course of conduct resulted in
harm to multiple victims it gave rise to multiple
charges of offense. Galvan v. State, 98 Nev,
550, 655 P.2d 155 (1982), cited, LaMottz v,
Slansky, 661 F. Supp. 573, at 575 (D. Nev,

{1994) R1

1987), Albitre v. State, 103 Nev. 281, at 284,
738 P.2d 1307 (1987)

Fine for viclation of section not to be con-
verted to imprisonment automatically where
defendant indigent. State could impose
mandatory fine for violation of NRS 484.3793
{causing death of another by driving motor
vehicle while under influence of imoxicating
liguor) but under equal protection clause of
U.5. Constitution could ot automatically con-
vert fine into imprisonment (see NRS 176.065)
solely because defendant was indigent and una-
ble to pay fine in full. Before defendant may be
imprisoned for nonpayment of fine, hearing
must be held to determine his financial ability.
If be is indigent, seniencing cOurt must permit
discharge of fine by alternative means (see NRS
176.085). To exten: that NRS 176.085 permits
imprisonment for nenpayment before hearing
has been held, & is constitutionally insufficient,
Gilbert v, State, 99 Nev, 702, 669 P.2d 65%
(1983), cited, AGO 93-6 (4-9-1993}

Expansion of punishment for conduct pro-
hibited by section is for legislature; defen-
dant not guilty of second degree murder for
deaths caused by driving while intoxicated. In
criminal prosecution, where defendant, while
driving under influence of intoxicating liquor,
collided with another automobile and two of its
passengers were killed, court would not exterd
liability for murder of second degree under
NRS 200.030 to deaths resulting from driving
while under irfluence of intoxicating liquor on
ground that such driving was inherently danger-
ous and raturally tended to destroy human hfe,
because expanding punishment established by
legislature for kilitng or seriously injuring
another while driving under influence of intoxi-
cating liguor (see NKS 484.3795) would consti-
tute impermissible judicial excursion into
legistature’s domain. Sheriff, Douglas County
v. LaMotte, 100 Nev. 270, 680 P.2d 333
(1984), cited, Jobnston v. Siate, 101 Nev. 94,
at 95, 692 P.2d 1307 (1985)

Absent showing of intent to kill, driver not
properly convicted of murder with use of
deadly weapon; section provides exclusive
punishment. In criminal prosecution, where
defendant, while driving motor vehicle under
influence of intoxicating liquor, drove vehicle
into wooden glectrical pole which fell and killed
deliveryman, defendant was improperly
charged and convicted of murder with use of
deadly weapon under NRS 193.165, 200.010
and 200.030 becauge, absent showing of intent
10 kill, stanztory punishment contained in NRS
484.3795 was exclusive punishment for homi-
cide which occurred. Johnston v. State, 101
Nev. 94, 692 P.2d 1307 (1985).
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Prosecutorial misconduct. On trial for driv-
ing uader influence of intoxicants in violation of
NRS 484.3795, prosecutot’s announcement [0
jury ““that we don’t try people that we believe
are innocent’ and his demeaning of defendant’s
expert witness as “‘one who goes to highest
bidder’” constituted prosecutorial misconduct
but it was not of magnitude warranting reversal.
Albitre v. State, 103 Nev. 281, 738 P.2d 1307
(1987

Convictions of involuntary mansiaughter
and felony reckless driving redundant to con-
viction of causing death by driving under the
inflnence. Where defendant was convicted of
two counts of causing death of another by driv-
ing vehicle while under influence of intoxicants
in violation of NRS 484.3795, two counts of
involuntary manslaughter and two counts of fel-
ony reckiess driving, conviction of two counts
of causing death of another by driving vehicle
while under influence of intoxicanis was proper,
but remaining four felony convictions were
redundant to legitimate covnts and were
reversed. Although charging to limit may be
justified to cover developing nuances of proof,
failure to instruct jury limiting number of alter-
natives of conviction was error. Albitre v.
State, 103 Nev. 281, 738 P.2d 1307 (1987),
cited, Jenkins v. Fourth Judicial Dist. Court,
109 Nev. 337, at 340, 849 P.2d 1055 (1993)

Meaning of “under the infleence.”” Phrase
““under the influence™ in NRS 484.3795 applies
1o each harmful act or neglect of duty specified
in NRS 484.3795, and its meaning embraces
only person who ingests any substance men-
tioned in statute to degree that renders him
““‘incapable of safely driving or exercising
actual physical control of a vehicle.” Whether
driver has becn so influenced by ingested sub-
stance will, except for “‘per se”” violation of
driving under influence of intoxicating liquor
when person has over statutory prescribed per-
centage by weight of alcohol in his biood,
always be question of fact to be considered in
light of such varizble circumstances as person’s
resistance to substance, amount ingested and
type and time of ingestion. Giving of jury
instruction containing erronecus meaning of
qualifying phrase “‘under the influence™ was
reversible error. Cotter v. State, 103 Nev. 303,
738 P.2d 506 {1987), cited, Bostic v. State, 104
Nev. 367, a1 369, 760 P.2d 1241 (1988),
Almond v. State, 105 Nev. 904, at 908, 785
P.2d 217 (1989)

Rountine disposal of respondent’s blood
sample by state after 1 year did not violate
his due process rights or unduly prejudice his
case. Respondent was charged with violating

{1994} R1

NRS 484.3795 by causing substantial bodily
injury while driving under influence of intoxi-
cating liquor. Police chemist who conducted gas
chromatograph blood-aleohol test of respon-
dent’s blood routinely disposed of blood sample
after 1 year. Respondent’s arguments that ais
due process rights were violated and his case
unduly prejudiced by state’s loss of blood sam-
ple were rejected because (1) state was not acl-
ing in bad faith when it disposed of blood
sample, (2) gas chromatograph blood testing
method is considered to be one of most reliabie
methods of blood-alcohel testing, (3) respon-
dent failed to present any evidence to indicate
that method of 1esting was faulty or likely io
lead to inaccurate resulls, (4) other statutes exist
which protect defendant from admission of
inaccurzte test results {see NRS 484.389 and
484.393), and (5) alternative treans exist to
impeach accuracy of test results in addition w0
retesting sample pself. State v. Hall, 105 Nev.
7, 768 P.2d 349 (1989), cited, State, Dep’t of
Motor Vehicles & Public Safety v. Tilp, 107
Nev. 288, at 292, 810 P.2d 771 (1991)

Probable cause supported warrantless tak-
ing of blood sample and detaining of driver
of vehiele. Where passenger in truck driven by
defendant fell from hood and was seriously
injured when struck by truck, several hours
elapsed before defendant sought medicai assis-
tance znd reported incident, and facts clearly
indicated that officer had justifiable basis for
detaining defendant who was obviously intoxi-
cated, probable cause existed at time blood sam-
ple was taken to believe defendant had violated
NRS 484.3795, blood sample was lawifully
taken pursuant 1o NRS 484.383 without warrant
first being obtained, and placing defendamt
under civil protective custody was appropriate
pursuant to NRS 458.270. Almond v. State,
103 Nev. 904, 785 P.2d 217 (1989)

Sentence of 5 vears in prison and fine of
$5,080 not abuse of discretion by trial court.
In prosecution for felony drunk driving under
NRS 484.3795, imposition of sentence of 5
years in prisen and fine of 35,000 by trial courn
was not abuse of discretion despite fact that trial
court disregarded semtencing recommendations
of both department of parole and probation and
depantment of prisons. Courts have wide discre-
tion 1o impose sentences, and recommendations
of either department of parole and probation
(see NRS 176.145) or department of prisons arc
not binding on courts. Absent showing that
court relied on impalpable or highly suspect evi-
dence, sentence imposed was not abuse of dis-
cretion and was well within statutory limits of
NRS 484.3795. Ercheverry v. State, 107 Nev.
782, 821 P.2d 350 (1991)
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Dismissal of lesser charges in exchange for
plea of no contest to charge of involuntary
mansiaughter would have violated section
and was not allowed. Criminal defendant was
charged with three alternaiive offenses within
one count: {1} driving while imoxicated result-
ing in death of another person; (2) reckless
driving causing death of another person; and (3)
involuptary mansiaughier. District attorney
agreed to dismissal of remaining charges
against defendant, as well as one charge against
co-defendant, in return for defendant’s plea of
no conjest to one count of involuntary man-
slaughter. Defendant entered plea of no contest
to one count of involuntary manslaughter, but
court refused to dismiss remaining charges
against him. Ruling of trial court was upheld by
supreme court because NRS 4843795 prohibits
siate from plea bargaining with defendants
charged with felony driving under influence
and, despite district attorney’s arguments to
contrary, arrangement between district attorney
and defendant was, at minimum, de facio plea
bargain. Jenkins v. Fourth Judicial Dist. Court,
109 Nev. 337, 849 P.2d 1055 (1993}

FEDERAL AND OTHER CASES.

No denial of due process based upon con-
finement at institution of medium security.
Defendant who was convicted of causing injury
or death of another by driving motor vehicle
while under influence of intoxicating liquor in

violation of NRS 484.3795 was not denied due
process of iaw when he was confined in institu-
tion of medium security, because statute did not
require that defendant be placed in institution of
mirimum security, but provided department of
prisons with discretion 1o classify offenders.
ll\gzéig?n v. Sumner, 636 F. Supp. 595 {(D. Nev.

Confinement of offender. On application
for writ of habeas corpus, where provision of
NRS 484.3795 for segregation of intoxicated
drivers from violent offenders gave department
of prisons disereticn in assigning convicted
intoxicated drivers to facilities for confinement,
offender convicied of intoxicated driving and
voluntary manslaughter under NRS 200.070
and assigned 10 maximum or medium security
had no constitutionally protected interest in lib-
erty. Writ was denjed. Mattern v. Sumner, 637
F. Supp. 527 {D. Nev. 1986)

Multiple conviction and consecuative
sentences not double jeopardy. Multiple con-
victions and consecutive sentences for viola-
tions of NRS 484.3795 rising from single act do
not violate double jeopardy clause of U.S. 5th
amendment, because singte act may form basis
for prosecution of fwo distinct statutory offenses
whenever conviclion for each offense requires
proof of fact that other does not. LaMotte v.
Slansky, 661 F. Supp. 573 (D. Nev. 1987}

484.3796 Driving under the influence of intoxicating liquor or controlled
substance: Evaluation of certain offenders before sentencing.
1. Before sentencing an offender pursuant to NRS 484.3795 or paragraph (¢} of

subsection 1 of NRS 484.3792, the court shall require that the offender be evaluated
to determine whether he is an abuser of alcchol or drugs and whether he can be
treated successfully for his condition.

2. The evaluation must be conducted by:

(2} A counselor certified to make such an evaluation by the bureau of alcohol and
drug abuse of the rehabilitation division of the department of employment, training
and rehabilitation;

{b) A physician certified to make such an evaluation by the board of medical
examiners; or

“(c} A psychologist certified to make such an evaluation by the board of psycho-
logical examiners.

3. The counselor, physician or psychologist who conducts the evaluation shall
immediately forward the results of the evaluation to the director of the department of
prisons,

{Added to NRS by 1991, 784; A 1993, 1643, 2016)

WESTLAW Topic Nos. 484, 110.
C.1.S. Criminal Law §§ 1507, 1508, 1510.
C.1.S. Motor Vehicles §§ 596 et seq.

WEST PUBLISHING CO.
Automobiles += 359.
Criminal Law & 986.4(2), 986.4(3).
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484.3797 Driving under the influence of intoxicating liguer or controlled
substance: Attendance of meeting of panel of victims of injuries caused by
violations of NRS 484.379 or 484.3795.

1. The judge or judges in each judicial district shall cause the preparation and
maintenance of a list of the panels of persons who:

(a) Have been injured or had members of their families or close friends injured or
killed by persons driving under the influence of an intoxicating liguor or a controlled
substance; and

(b) Have, by contacting the judge or judges in the district, expressed their will-

ingness to discuss collectively the personal effect of those crimes.
The iist must include the name and telephone number of the person o be contacted
regarding each such panel and a scheduie of times and locations of the meetings of
each such panel. The judge or judges shall establish, in cooperation with representa-
tives of the members of the panels, a fee, if any, to be paid by defendants who are
ordered to attend a meeting of the panel. The amount of the fee, if any, must be
reasonable. The panel may not be operated for profit.

2. Except as otherwise provided in this subsection, if a defendant pleads or is
found guilty of anmy violation of NRS 484.379 or 484.3795, the court shall, in
addition to imposing any other penalties provided by law, order the defendant to:

(a) Attend, at the defendant’s expense, a meeting of a panel of persons who have
been injured or had members of their families or close friends injured or killed by
persons driving under the influence of an intoxicating liquor or a controlled sub-
stance, in order to understand the effect such a crime has on other persons; and

(b} Pay the fee, if any, established by the court pursuant to subsection 1.

The court may, but is not required to, order the defendant to attend such a meeting if
one is not available within 60 miles of the defendant’s residence.

3. A person ordered to attend a meeting pursuant to subsection 2 shail, after
attending the meeting, present evidence or other documentation satisfactory to the
court that he attended the meeting and remained for its entirety.

{Added to NRS by 1993, 250}

WEST PUBLISHING CO. WESTLAW Topic No. 4BA.
Automebiles e= 359, C.J.8. Motor Vehicles §§ 556 et seq.

484.3798 Driving under the influence of intoxicating liquor or controlled
substance: Fee for chemical analysis.

1. If a defendant pleads or is found guilty of any violation of NRS 484.379 or
484.3795 and a chemical analysis of his blood, urine, breath or other bodily sub-
stance was conducted, the court shall, in addition to any penaity provided by law,
order the defendant to pay the sum of $60 as a fee for the chemical analysis. Except
as otherwise provided in this subsection, any money collected for the chemical
analysis must not be deducted from, and is in addition to, any fine otherwise imposed
by the court and must be:

{a) Collected from the defendant before or at the same time that the fine is
collected.

(b) Stated separately in the judgment of the court or on the court’s docket.

2. All money collected pursuant to subsection 1 must be paid by the clerk of the
court to the county or city treasurer, as appropriate, on or before the fifth day of each
month for the preceding month.

(19843 RI
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3. The treasurer shall deposit all money received by him pursuant to subsection 2
in the county or cify treasury, as appropriate, for credit to the fund for foressic
services created pursuant to NRS 453,575, The money must be accounted for
separately within the fund.

4. Except as otherwise provided in subsection 5, each month the treasurer shall,
from the money credited to the fund pursuant to subsection 3, pay any amount owed
for forensic services and deposit any remaining money 1n the county or city general

fund, as appropriate.

5. In counties that do not receive forensic services under a contract with the
state, the money credited to the fund pursuant to subsection 3:
{2} Except as otherwise provided in paragraph (b), must be:

(1) Expended to pay for the chemical analyses performed within the county;

(2) Expended to purchase and maintain equipment to conduct such analyses;

{3) Expended for the training and continuing education of the employees who

conduct such analyses; and

{4) Paid 0 law enforcement agencies which conduct such analyses to be used
by those agencies in the manner provided in this subsection.

(b) May only be expended to cover the costs of chemical analyses conducted by,
equipment used by, or tramning for employees of an analytical laboratory that is
approved by the committee on testing for intoxication created in NRS 484.388.

{Added to NRS by 1991, 271; A 1993, 2463)

WEST PUBLISHING CO.
Fines &= 1 1/2.

WESTLAW Topic No. 174
C.LS. Fines §§8 1 et seq.

484.381 Driving under the influence of intoxicating liguor or controlled sub-
stance: Presumptions based on percentage of alcohol in blood and results of
chemical analysis. Repealed. (See chapter 249, Statutes of Nevada 1993, at page

540.)

WEST PUBLISHING CO.
Automobiles o= 353,
WESTLAW Topic No. 48A.
C.1.5. Motor Vehicles §8 596 et seq.

NEVADA CASES.

Where wantonness and recklessness at
issue in wrongful death action, proper to
instruct jury on definition and presumption
of intoxication. In wrongful death action grow-
ing out of automobile cellision, where answer
admitted intoxication but denied wantonness
and recklessness, it was proper to instruct jury
on legal definition of intoxication and on pre-
sumption of intoxication stated in former NRS
484,055 (cf. NRS 484.381), because such defi-
nition and presumption were refevant 1o issue of
wanton and reckless misconduct, which
required jury determination whether defen-
dant’s conduct censtituted conscious disregard
of danger and probable injury to others. Porter
v. Funkhouser, 79 Nev. 273, 382 P.2d 216
(1963)

Court erred by refusing to give instruction
of respondent®s statutory duty to remain off
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highway while intoxicated while giving
instruction relating to appetlant’s driving
under infleence. On appeal from judgment
against appellant in civil action arising out of
coilision of motorcycle with pedestrian, where
evidence introduced that respondent had been
negligent as matter of law by virtue of being
intoxicaled pedestrian in traveled portion of
highway, trial coust erred in refusing to instruct
jury on respondenl’s statutory duty as pedes-
trian to remain off highwav while intoxicated
(see NRS 484.331), whilc at same time giving
comparable instruction on uniawfulness of
appellant’s driving while under influence (see
NRS 484.381). Because evidence clearly
showed that respondent’s negligence contrib-
uted 10 collision, judgmem of trial court was
reversed. Meyer v. Swain, 104 Nev. 393, 763
P.2d 350 (19&8)

Defendant was not cempetent to testify
regarding what he believed his blood-aleoho!
level was at time of accident. Where defendant
was charged with felony for third offense of
driving under influcnce {see NRS 484.3792),
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trial court did not err in finding that he was not
competent to testify regarding what he believed
his blood-alcohol level was at time of accident
{see NRS 484.381). Slinkard v, State, 106 Nev,
393, 793 P.2d 1330 {1990}

FEDERAL AND OTHER CASES,

Section held to be unconstitutional as
applied. Where judge, during bench trial of
defendant charged with driving under influence
of alcohol in violation of NRS 484.379, applied
presumption created in subsection 1 of NRS
484381 (amount of alcohol shown by chemical
analysis of blood is presumed to be no less than
amount present at time of alleged violation) as

mandatory conclusive presumption, court of
appeals ruled that NRS 484 381 was unconstitu-
tional as applied. Absent statutory presumption,
evidence presented al trial may have failed to
establish beyond teasonable doubt that defen-
dant’s blood-alcohol content at time of driving
was at least 0.10 percent, and therefore, defen-
dant’s constitutional right of due process (sec
U.S. 14th amendment and Nev. Art. 1, § 8) to
have state prove every element of crime beyond
reasonable doubt was violated by conclusive
presumption applied by judge. Court declined
to address facial constiwtionality of statute.
McLean v. Moran, 963 F.2d 1306 {9th Cir.
1992}

484.382 Driving under the influence of intexicating liquor or controlled sub-
stance: Implied consent to preliminary test; failure to submit to test; use of

results of test,

1. Any person who drives or is in actual physical control of a vehicle on a

highway or on premises to which the public has access shall be deemed to have given
his consent to a preliminary test of his breath for the purpose of determining the
alcoholic content of his breath when the test is administered at the direction of 2
police officer at the scene of a vehicle accident or coflision or where he stops a
vehicle, if the officer has an articulable suspicion that the person to be tested was
driving or in actual physical control of a vehicle while under the influence of

intoxicating liquor or a controlied substance. ) )
2. The person under suspicion must be informed that his failure to submit to the
preliminary test will result in the immediate revocation of his privilege to drive a

vehicle.

3. If the person fails to submit to the test, the officer shall seize his license or
permit to drive as provided in NRS 484.383, and if reasonable grounds otherwise
exist, the officer shall arrest him and take him to a convenient place for the adminis-
tration of a reasonably available evidentiary test under NRS 484.383.

4, The result of the preliminary test must not be used in any criminal action,
except to show there were reasonable grounds to make an arrest.

(Added to NRS by 1983, 1066; A 1993, 2072)

NEVADA CASES.

““Miranda’ warnings are not necessary
before administration of field sobriety tests.
District court erred in ruling that Jack of
““Miranda” warnings to driver suspected of
driving under influence made statements to
police officer inadmissibie in proceeding for
revocation of driver’s license (see NRS
483.470) becausc {1) such proceeding is civil,
not criminal, and (2) “Miranda™ warnings are

rot necessary before reasonable questioning and
administration of field sobriety tests at normal
traffic stop. (See NRS 484.382.) State, Dep’t of
Motor Vehicles & Public Safety v. Mcleod,
106 Nev. 852, 801 P.2d 1390 (19%0), cited,
State, Dep’t of Motor Vehicles & Public Safety
v. Tilp, 107 Nev. 288, at 294, 810 P.2d 771
(1991), Beavers v. State, Dep’t of Motor Vehi-
cles & Public Safety, 109 Nev. 435, at 438, 851
P.2d 432 (1993)

484.383 Driving under the infiuence of intoxicating liquor or controlled sub-
stance; Implied consent to evidentiary test; exemption from blood test; cheice of
test; restrictions on requiring urine test; failure to submit to test,

1. Except as otherwise provided in subsections 4 and 5, any person who drives or
is in actual physical control of a vehicle on a highway or on premises to which the

41
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public has access shall be deemed to have given his consent to an evidentiary test of
his blood, urine, breath or other bodily substance for the purpose of determining the
alcoholic content of his blood or breath or the presence of a controlled substance
when such a test is administered at the direction of a police officer having reasonable
grounds to believe that the person to be tested was driving or in actual physical
control of a vehicle while under the influence of intoxicating liquor or a controlled
substance. .

2. The person to be tested must be informed that his failure to submit to the test
will result in the revocation of his privilege to drive a vehicle.

3. Any person who is dead, unconscious, or otherwise in a condition rendering
him incapable of refusal shall be deemed not to have withdrawn his consent, and any
such test may be administered whether or not the person is informed that his failure
to submit to the test will result in the revocation of his privilege to drive a vehicle.

4. Any person who is afflicted with hemophilia or with a heart condition requir-
ing the use of an anticoagulant as determined by a physician is exempt from any
blood test which may be required pursuant to this section but may be required to
submit to a breath or urine test,

5. If the alcoholic content of the blood or breath of the person to be tested is in
issue, he may refuse to submit to a blood test if means are reasonably available to
perform a breath test. If the person requests a blood test and the means are reasona-
bly available to perform a breath test, and he is subsequently convicted, he must pay
for the cost of the substituted test, including the fees and expenses of witnesses in
court.

6. If the presence of a controlled substance in the blood of the person is in issue,
the officer may direct him to submit to a blood or urine test, or both, in addition to
the breath test. The officer shall inform him that his failure to submit to either or
both of the blood and urine tests, as required, will result in the revocation of his
privilege to drive a vehicle. A failure to submit to either or both of these tests
constitutes a failure to submit to one test under this section.

7. Except as otherwise provided in subsections 4 and 6, a police officer shall not
direct a person to submit to a urine test.

8. If a person to be tested fails to submit to a required test as directed by a police
officer under this section, none may be given, except that if the officer has reasonable
cause to believe that the person to be tested was driving or in actual physical control
of a motor vehicle while under the influence of intoxicating liquor or a controlied
substance and that the person:

(2) Thereby caused death or substantial bodily harm to another; or

(b} Has been convicted of an offense, as defined in subsection 8 of NRS
484.3792, within the previous 7 years,
the officer may direct that reasonable force be used to the extent necessary to obtain
samples of blood from the person to be tested. Not more than three such samples
may be taken during the 5-hour period immediately following the time of the initial
arrest. In such a circumstance, the officer is not required to provide the person with a
choice of tests for determining the alcoholic content or presence of a controlled
substance in his biood.

{(Added to NRS by 1969, 593; A 1973, 1502; 1975, 73; 1979, 1164; 1981, 1361;
1983, 18, 1074; 1985, 785; 1987, 1237; 1989, 2048; 1993, 117, 2073)
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WEST PUBLISHING CO.

Automobiles e= 144.1(1.20), 414, 415, 418,
421,

WESTLAW Topic No. 48A.

C.I.S. Motor Vehicles §§ 164.16, 633(4).

NEVADA CASES.

Priver’s request to take breath test need
not be refused by police where presence of
controlied substance is in issue and provi-
sions of section are expiained to driver. Order
suspending driver’s license for failure to com-
piy with implied consent law was properiy
affirmed where driver arrested for driving under
influence of conirolled substance took breath
test but would not submit to blood or urine test
even though police officers informed him that
breath test alone would not satisfy requirements
of NRS 484.383 because presence of controlled
substance was in issue. Statute did not require
officers to refuse driver’s request to take breath
test following their explamation. Garvin v.
State, Dep’t of Motor Vehicles, 96 Nev, 827,
619 P.2d 534 (1980), cited, State, Dep’t of
Motor Vehicles v, Jenkins, 99 Nev. 460, a
462, 663 P.2d 1186 (1983)

Section to be liberally construed to pro-
mote purpose of legislature. Implied consent
sttute (see NRS 484.383), which provides that
person who drives vehicle upon highway in this
state is deemed to have given his consent to
blood-alechol test, is to be construed liberaily to
promote legislative policy of removing intoxi-
cated drivers from state’s highways, Galvan v,
State, 98 Nev. 350, 655 P.2d 155 (1982), cited,
Davis v. State, 99 Nev. 25, at 27, 656 P.2d 855
{1983), State, Dep’t of Motor Vehicles & Pub-
lic Safety v. Brown, 104 Nev. 524, at 526, 762
P.2d 882 (1988), State, Dep’t of Motor Vehi-
¢cles & Public Safety v. Brough, 106 Nev. 492,
at 496, 796 P.2d 1089 (1990), sce alzo Schroe-
der v, State, Dep’t of Motor Vehicles & Public
Safety, 105 Nev, 179, 772 P.2d 1278 {1989),
State v. Smith, 105 Nev. 293, 774 P.2d 1037
{1989), State, Dep’t of Motor Vehicles & Pub-
lic Safety v. Kinkade, 107 Nev, 257, 810 P.2d
1201 (1961), Ebarb v. State, Dep’t of Motor
Vehicles & Public Safety, 107 Nev. 985, 822
P.2d 1120 {1991)

U.S. 4th amendment does not preclude
taking of blood sample without warrant,
though driver not under arrest, where driver
uncenscious and probable cause for arrest
exists. U.S. 4th amendment did not require for-
mal arrest of driver before administration of
blood-alcohol test pursuant to NRS 484.383
(implied consent statute) where there was prob-
able cause for arrest but driver was unconscious
and incapable of being arrested. Evidence of
blood sample was admissible even though sam-
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ple was taken without warrant, prior arrest or
consent because under circumstances police
officer could reasonably have believed that he
was confronted with emergency and could not
delay to obtain warrant or wait uniil driver
regained consciousness. Galvan v. State, 98
Nev, 550, 655 P.2d 155 (1982), cited, Almond
v. State, 105 Nev. 904, at 907, 785 P.2d 217
(1989)

Section does not require arrest of driver
for administration of test where driver
unconscious, Provisions of NRS 484.383
(imdplied consent statute) did not require arrest
of driver before administration of blood-alcohol
test where driver was unconscious and incapa-
ble of being arrested. This interpretation was
applicable before, as well as after, clarifying
amendment enacted in 1981, Galvan v. State,
98 Nev. 550, 655 P.2d 155 {1982)

Results of test properly admitted, though
driver not under arrest at time of test, where
express consent to test given, On appeal from
conviction for driving under influence of intoxi-
cating liquor when death reselts, where defen-
dan! contended it was error to admit results of
blood-alcohol test because ke was not under
arrest at time blood sample was taken, appellate
court found (1) that there was substantial evi-
dence to support trial court’s defermination tha
defendan: expressly and voluntarily consented
to taking of sample, and (2} that since there was
express consent, provisions of implied consent
law, NRS 484.383, did not become operative.
Nothing in implied consent law prevenied con-
scious driver who was not under arrest from
providing valid consent to blood-alcohol test,
Davis v, State, 99 Nev. 25, 656 P.2d 855
(1983)

Section does not preclude voluntary con-
sent to hlood-aleohel test. Implied consent
statute (see NRS 484.383) does not prevent con-
scious driver who is not under arrest from pro-
viding valid consent to blood-alcohol test, and if
driver expressly and voluntarily comsents to
such test, results are admissible not because of
implied conseni law, but because of express
consent of driver. Consent exempts search from
probable cause and warrant requirements of
U.S. 4th and 14th amendments, but consent is
only valid if it is voluntarily given and not prod-
uct of coercion, either express or implied. Vol-
untariness is question of fact to be determined
from totality of surrounding circumstances.
Davis v, State, 99 Nev, 25, 656 P.2d 855
{1983}, cited, State v. Smith, 105 Nev. 293, at
297, 774 P.2d 1037 {(1989)

Failure to complete test is refusal; good
faith effort to complete not sufficient. Where
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evidence established that driver arrested for
driving under influence of intoxicating liguor
refused to submit to blood and breath tests and
was unable to complete urine test, it was error
for district court to reverse decision of hearing
officer suspending driver’s license. {See NRS
233B.135.) Failure to complete chemical test
amounts to refusal to submit to chemical test
under implied consent law (see NRS 484.383);
good faith attempt is not sufficient. Department
of Motor Vehicles v. Jeakins, 99 Nev. 46{, 663
P.2d 1186 (1983), cited, State, Department of
Motor Vehicles & Public Safety v. Kiffe, 103
Nev. 729, at 733, 709 P.2d 1017 (1985), State,
Dep't of Motor Vehicles & Public Safety v,
Brough, 106 Nev. 492, at 497, 796 P.2d 1089
{1990), State, Bep’t of Motor Vehicles & Pub-
lic Safety v. McLeod, 106 Nev. 852, at 836,
801 P.2d 1390 (1950), State, Dep’t of Motor
Vehicles & Public Safety v. Becksted, 107 Nev.
456, at 458, 813 P.2d 995 (1991)

Conditional censent to test, predicated
upon being allowed to speak to attorney, is
refusal. Where defendant was arrested for div-
ing motor vehicle while under influence of alco-
hol and requesied to speak to attorney before
submitting to chemical test pursuznt to NRS
484 383 although he was repeatedly informed
that he was not so entitied, defendant’s condi-
tional consent amounted o uniawful refusal to
submit to chemical test for which his privilege
to drive could be suspended pursuant to NRS
484,385, McCharles v. State, Dep’t of Motor
VYehicles, 99 Nev. 831, 673 P.2d 488 (1983),
cited, Schroeder v. State, Dep’t of Motor Vehi-
cles & Public Safety, 105 Nev. 179, at 181, 772
P.2d 1278 (1989), State, Dep’t of Motor Vehi-
cles & Public Safery v. Brough, 106 Nev. 492,
at 495, 796 P.2d 1089 (1990

Test is neither testimonial communication
within meaning of U.S. 5th amendment privi-
lege against self-incrimination nor critical
stage of proceedings for purposes of .S, 6th
amendment right to counsel. Where defendant
was arrested for driving motor vehicle while
under influence of alcohol and had kis privilege
to drive suspended for unlawfully refusing to
submit to chemical test pursuant to NRS
484,383 by reguesting to speak to attorney
before submitting to test, defendant’s rights
under U.S. 5th and 6th amendments would not
have been impaired had he been required to
submit to test before consulting with attorney
because test is not testimonial communication
within meaning of U.S. 5th amendment or criti-
cal stage for purposes of U.S. 6th amendment
as absence of counsel during test would not
affect right to fair trial. McCharles v. State,
Dep’t of Motor Vehicles, 99 Nev. 831, 673
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P.2d 488 (1983), cited, State v. Smith, 105
Nev. 293, at 295, 774 P.2d 1037 (1989)

Revocation of driver’s license based upon
failure to submit to test improper where
driver incapable of comprehending implied
consent law or of giving intelligent response
to request for sample. Judgment susiaining
administragive order revoking driver’s license
pursuant to NRS 484,384 for failure of driver 1o
submit to chemical test under NRS 484.383,
which provides that driver of motor vehicle in
this state is deemed to have given his consent 10
test for alecholic content of his blood, breath or
urine, was reversed on appeal on ground that
driver was incapable of refusing to submit to
that test where {1) request to submit was madc
when driver was hospitalized and heavily
sedated for injuries sustained when her vehicle
struck pole, and (2) only medical testimony
received indicated that driver would not have
been in condition 1o comprehend Jaws concern-
g implied consent or to give intelligent
response at that time. Higgins v. State, Dep't of
Motor Vehicies & Public Safety, 101 Nev. 531,
706 P.2d 506 (1985)

Admissibility of hearsay evidence. At
administrative hearing pursuamt to NRS
484 387 1w review order revoking driver’s
ticense pursuanl to NRS 484385 as result of
driver’s refusal to submit to evidentiary tests of
alcoholic content of his blood {ste NRS
484.383), where police officer testified that he
was called to assist second officer who had
stopped driver in parking lot and, upon his arri-
val there, saw driver standing close to his vehi-
cle and was thep informed that second officer
had observed driver driving his vehicle in
erratic manner, testimony was admissible under
NRS 51.075 to show that driver was driving
vehicle while under infiuence of intoxicating
liquor, because circumstances under which sec-
ond officer’s statements were made offered
assurances of accuracy not likely to be
enhanced by calling him as witness. Further-
more, testimony was admissible under NRS
233B.123, which allows evidence to be admit-
ted in administrative proceeding, except where
precluded by statute, if it is of type commoniy
relied upon by reasonable and prudent men in
conduct of their affairs. State, Dep’t of Motor
Vehicles & Public Safety v. Kiffe, 101 Nev.
729, 709 P.2d 1017 (1983), cited, Nevada
Employment Security Dep’t v. Hilton Hotels
Corp., 102 Nev. 606, at 609, 729 P.2d 497
(1986)

Conduct of administrative hearing in
absence of counsel for department; hearing
officer as prosecutor. At administrative hear.
ing conducted pursuant to NRS 484.387 10
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review order revoking driver’s license for fail-
ure of driver to submit to evidentiary test of
alcoholic content of her blood as required b
NRS 484,383, where department of motor vehi-
cles and public safety was not represented by
counsel, but hearing officer had in her posses-
sion al beginning of hearing documents support-
ing department’s position which she produced,
marked and offered as exhibits, and questioned
department’s witnesses to determine circum-
stances that led to revocation of license, hearing
officer did not act improperly as prosecutor in
viofation of NRS 233B.122, because there was
no indication of any inherent prosecutorial bias
on part of hearing officer or of any inherent
unfairness which violaied defendant’s rights.
State, Dep’t of Motor Vehicles & Public Safety
v. Thompson, 102 Nev. 176, 717 P.2d 580
(1986}

Driver’s voluntary intoxication does not
render driver incapabie of refusing to take
evidentiary test. On appeal from order of dis-
rict court reversing determination of depart-
ment of motor vehicles and public safety
revoking respondent’s driving privileges, sole
issue on appeal was whether respondent’s vol-
untary intoxication constituted condition render-
ing lim incapable of refusal such that he was
decmed not to have withdrawn his consent (see
NRS 484.383). Court held that as matter of
jaw, driver’s voluntary intoxication, by itself,
may not render driver incapable of refusing to
take evidentiary test. Accordingly, judgment of
district court reversed and matter was remanded
with instructions to reinstate decision revoking
driving privileges of respondent. State, Dep’t of
Motor Vehicles & Public Safety v. Brown, 104
Nev. 524, 762 P.2d B82 (1988), cited, State,
Dep’t of Motor Vehicles & Public Safety v.
Becksted, 107 Nev. 456, at 459, 813 P.2d 995
(1991)

Implied consent statute and driving under
influence statute are separate and distinct
and should be enforced independently of one
another. Respondent was arrested for driving
under influence of alcohol and because he
refused 1o take evidentiary blood-alcohol test
pursuant to implied consent law {see NRS
484,383), his driver’s license was revoked for
statutory 1-year period. Respondent argued that
when he picaded guilty to offense of driving
under influence of intoxicating liquor, revoca-
tion of his Hicense no longer served purpose.
Court held that although implicd consent statute
is clearly intended to promote enforcement of
statute relating to driving under influence, stat-
utes are scparate and distinct and, in absence of
any evidence of legislative intent to contrary,
should be enforced independently of one

(1994) Ri

another. State, Dep’t of Motor Vehicles & Pub-
lic Safety v. Brown, 104 Nev. 524, 762 P.2d
882 (1988}

Initial refusal to take evidentiary test is
final and is not vitiated by subsequent request
to take test. Initial refusal to take evidentiary
test pursuant 10 NRS 484.383 js final and
accused has no right to **cure” original refusal.
Subsequent request to take test does not vitiate
prior refusal because effectiveness and reliabil-
ity of fest declines with passage of time and
accused should not be given chance to benefit
from his delay. Schroeder v. State, Dep’t of
Motor Vekicles & Public Safety, 105 Nev. 179,
772 P.2d 1278 (1989), cited, State, Dep’t of
Motor Vehicles & Public Safety v. Brough, 106
Nev, 492, at 497, 796 P.2d 1089 (1990), State,
Dep’t of Motor Vehicles & Public Safety v.
Becksted, 107 Nev. 456, at 459, 813 P.2d 995
{1991), sce also State, Dep’t of Motor Vebicles
& Public Safety v. Kinkade, 107 Nev. 257, 810
P.2d 1201 {1981)

Probable cause for arrest on charge of
driving under influence not required before
ordering evidentiary test. It is not necessary
under NRS 484.383 that police officer have
probable cause to arrest driver on charge of
driving under influence of intoxicating liquor
before officer directs driver to submit to eviden-
tiary test to determine alcoholic content of his
blood. State, Dep’t of Motor Vehicles & Public
Safety v. Torres, 105 Nev. 558, 779 P.2d 959
(1989)

Prohable cavse supported warrantless tak-
ing of blood sample and detaining of driver
of vehicle. Where passenger in truck driven by
defendant fell from hood and was seriously
injured when struck by truck, several hours
elapsed before defendant sought medical assis-
tance and reported incident, and facts clearly
indicated that officer had justifiable basis for
detaining defendant who was obviously intoxi-
cated, probable cause existed at time blood sam-
ple was taken 1o believe defendant had violated
NRS 484.3795, blood sample was lawfully
taken pursnant fo NRS 484,383 without warrant
first being obtained, and piacing defendant
under civil protective custody was appropriate
pursuant 1o NRS 458.270. Almond v. State,
105 Nev. 904, 785 P.2d 217 (1989)

Qualified or conditional consent or refusal
to subnzit to required evidentiary test is suffi-
cient to constitute failure to submit to test.
Implied consent statute {see NRS 484.383) does
not require express, uncquivocal refusal to take
blood or breath test before person’s driver’s
license may be revoked. Whether person
declines to take test by verbally saying *‘f
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refuse,” by remaining silemt and not breathing
or blowing into machine or by vocalizing some
sort of qualified or conditionzl consent or
refusal makes no difference. {See NRS
484.386.) Siate, Dep’t of Motor Vehicles &
Public Safety v. Brough, 106 Nev. 492, 796
P.2d 1089 (1990}, cited, State, Dep’t of Motor
Vehicles & Public Safety v. Kinkade, 107 Nev.
257, at 259, 810 P.2d 1201 (1991)

Police have no duty to renew offer of evi-
dentiary test after it has been refused. Police
officer has no duty to renew offer of required
evidentiary test (see NRS 484.383) after it has
been refused by driver. State, Dep’t of Motor
Vehicles & Public Safety v. Brough, 106 Nev.
492, 796 P.2d 1089 (1990)

Forced withdrawal of biood violated for-
mer provisiens of statute but evidence was
properly admitted at trial. Where appellant
was arrested for driving under infiuence of alco-
hol and police officer, upon learning that appel-
lant had previous conviction in California for
similar offense, directed that forced withdrawal
of blood be taken from appellant’s arm, action
of police officer was in violation of former pro-
visions of NRS 484.383 but evidence was prop-
erly admitted at trial because (1} no statute
required exclusion of evidence taken in viola-
tion of former provisions of NRS 484.383, (2)
there was no indication in record that police
officer acted in bad faith or deliberately violated
law when he directed forced withdrawal of
bload, and (3) no public policy would be served
by excluding evidence from trial. Brockett v.
State, 107 Nev. 638, 817 P.2d 1183 (1991),
cited, Krahn v, State, Dep’t of Motor Vehicles
& Public Safety, 108 Nev. 1015, at 1016, 842
P.2d 728 (1992}

Driver who has two prior convictions
within previous 7 years for driving under
influence does not have right to refuse biood
test and, therefore, arresting officer need not
offer him choice between breath and blood
test. Appellant was arrested for driving under
mnfluence and record check through dispatch
reveaied that he had two prior convictions for
driving under influence within previous 7 years.
Arresting officer required appellant to take
blood test without first giving him option of
refusing, or offering him choice between blood
test and breath test, (See NRS 484.383.) Revo-
cation of appellant’s driver’s license based upon
result of blood test was affirmed on appeal
because once arresting officer has determined
thar suspect has two prior convictioas for driv-
ing under irfluence within previous 7 years,
suspect no longer has right to refuse blood test.

(1994) R1

Ebarb v. State, Dep”t of Motor Vehicles & Pub-
lic Safety, 107 Nev. 985, 822 P.2d 1120 (1991}

Decision of hearing officer that respondent
understood her responsibilities and conse-
quences of her aciions in refusing to submit
to evidentiary test under implied consent law
was supperted by substantial evidence.
Where police officer, afier stopping respondent
in her vehicle and administering field sobriety
test which respondent failed, read 1o respondent
implied consent law (see NRS 484.383) from
form prepared for that purpose and, pursuant to
provisions of NRS 484,383, informed respon-
dent that her license would be revoked if she did
not submit 1o evidentiary test, and where officer
further testified that he believed respondent
understood this warning, substantial evidence
supported decision of hearing officer that
respondent understood her responsibilities and
consequences of her actions in refusing to sub-
mit jo evidentiary test under implied consent
law, Qrder of district court reversing hearing
officer’s decision to revoke respondent’s driving
privileges was therefore in error and reversed
and remanded on appeal with instructions to
enter order affirming hearing officer’s order of
revocation, State, Dep’t of Motor Vehicles &
Pubtic Safety v. Duns, 109 Nev. 572, 854 P.2d
858 {1993)

Police officer is not reguired to explain
possible durations of lcense revecation
resuiting from person’s failare to submit to
evidentiary test, No statutory provision
requires that police officer explain possible
durations of license revocation resulting from
failure to submit to evidentiary test. {See NRS
484 384.} Under provisions of NRS 484,383,
police officer is only required to inform person
to be tested that his failure to submit to test will
result in revocation of his privilege to drive.
State, Dep’t of Motor Vehicles & Public Safety
v. Dunn, 109 Nev, 572, 854 P.2d 858 {1993)

FEDERAIL AND OTHER CASES.
Mandatory bleod test required by scction
is not violative of equal protection. Provisions
of NRS 484.383, which authorizes testing of
blecd of person without his consent if he has
previously been convicted of driving under
mfluence, does not violate constitutional rights
of equal protection by creating improper classi-
fication of persons. Westmoreland v. Demos-
thenes, 737 F. Supp. 1127 (D. Nev. 1990)

ATTORNEY GENERAL’S OPINIONS.
Section applicable te minor drivers. NRS
484,383 et seq., which provide for implied con-
sent of driver of motor vehicle to test for aico-
holic content of his blood, breath or urine, and
suspension of license by department of motor
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force to drivers under age of majority. AGO

vehicles (now department of motor vehicles and
635 (1-9-1970)

public safety) if test is refused, apply with equal

484.384 Driving under the influence of intoxicating liquor or controlled sub-
stance: Failure to consent to evidentiary or preliminary test; test showing 0.10
percent or more by weight of aicohol in blood; revocation of license, permit or
privilege; periods of inetigibility.

1. Except as otherwise provided in subsection 2, if a person fails to submit to an
evidentiary test as directed by a police officer under NRS 484.383, his license,
permit or privilege to drive must be revoked as provided in NRS 484.385 and he is
not eligible for a license, permit or privilege to drive for a period of 1 year.

2. If the person who has failed to submit to such a test has had his license, permit
or privilege to drive suspended or revoked for failing to submit to such a test within
the immediately preceding 7 years, he is not eligible for a license, permit or
privilege to drive for a period of 3 years.

3. If a person fails to submit to a preliminary test of his breath as directed by a
police officer under NRS 484.382 or the result of 2 test given under NRS 484.382 or
INRS 484.383 shows that he had (.10 percent or more by weight of alcohol in his
blood at the time of the test, his license, permit or privilege to drive must be revoked
as provided in NRS 484.385 and he is not eligible for a license, permit or privilege
for 2 period of 90 days.

4. If revocation of a person’s license, permit or privilege to drive under NRS
483.460 follows a revocation under subsection 3 which was based on his having (.10
percent or more by weight of alcohol in his blood, the department shall cancel the
revocation under that subsection and give the person credit for any period during

which he was not eligible for a license, permit or privilege. )
5. Periods of ineligibility for a license, permit or privilege to drive which are
imposed pursuant to this section must run consecutively.

(Added to NRS by 1983, 1066)

WEST PUBLISHING CO.
Autornobiles == 144.1(1,10).
WESTLAW Topic No, 48A.
C.1.5. Motor Vehicles § 164.16.

NEVADA CASES.

Where driver incapable of refasing to sub-
mit to test. Judgment sustaining administrative
order revoking driver’s license pursuant to NRS
484,384 for failure of driver 1o submit to chem-
ical 1cst under NRS 484 .383, which provides
~ that dniver of motor vehicle in this state is

decemed to have given his consent to test for
aicoholic content of his blood, breath or urine,
was reversed on appeal on ground that driver
was incapable of refusing to submit to that test
where (1) request to submit was made when
driver was hospitalized and heavily sedated for
injuries sustained when her vehicle struck pole,
and {2) only medical testimony received indi-
cated that driver would not have been in condi-
tion to comprehend laws concerning implied
consent of to give intelligent response at that
time. Higgins v. State, Dep’t of Motor Vehicles

{1994} Rl
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& Public Safety, 101 Nev. 531, 706 P.2d 506
(1985)

Police officer is not required to explain
possible durations of license revocation
resulting from person’s failure to submit to
evidentiary test, No statutory provision
requires that police officer explain possibie
durations of license revocation resulting from
failure to submit to evidentiary test. (See NRS
484.384.) Under provisions of NRS 484.383,
police officer is only required to inform person
to be tested that his failure to submit to test will
result in revocation of his privilege 10 drive.
State, Dep’t of Motor Vehicles & Public Safety
v. Dunn, 109 Nev. 572, 854 P.2d 858 (1993)

FEDERAL AND OTHER CASES.

Right to jury trial of person charged with
driving while intoxicated. Notwithstanding
provisions of NRS 266.550 which prohibit triat
by jury in municipal courts, person charged
with driving while intoxicated in violation of
NRS 484.379 has constitutional right to trial by
jury because under Nevada law offense is seri-
ous in that (1) NRS 484.3792 provides that pen-
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alties upon conviction include mandatory term
in jail, payment for and attendance at educa-
tional course on substance abuse and maximum
fine of $1,000, provides system for increasing
mirimum punishments for subsequent convic-
tions, and prohibits probation, suspension of
sentence and plea bargaining and (2) collateral
consequences include loss of driver’s license
(see NRS 484.384), and driving is nearly
imperative to ability of many people 10 earn
living. Bronson v. Swinney, 648 F. Supp. 1094
{D. Nev. 1986}

No right to trial by jury for driving under
influence. Based on severity of maximum
authorized penalty as major criterion, there is
ng constitutional right to trial by jury for person

charged under Nevada law with driving under
influence of alcohol (see NRS 484.379) since:
(1) with maximum prisos term being 6 months
(see NRS 484.3792), presumption exists that
Nevada legisiature views it as “‘petty’” offense
for purposes of U.S. 6th amendment (cf. Nev.
Art. 1, § 3 and NRS 266.550), and (2) defen-
dant did not demonstrate that additional statu-
tory penalties (see NRS 483.460, 484.3792 and
484.384) refiect legisiative determination that
offense in guestion 15 “‘serious” one. Blanton v.
City of N. Las Vegas, 109 8. C1, 1289 (1989),
cited, Westmoreland v. Demosthenes, 737 F.
Supp. 1127, at 1129 (D. Nev. 1990}, McLean
;bgl\zd)oran, 963 F.2d 1306, at 1311 (9th Cir.

484,385 Driving under the infiuence of intoxicating liquor or controlled sub-
stance: Seizure of license: order of revocation; administrative and judicial
review; temporary license; certificate of officer transmitied to department.

1. As agent for the department, the officer who directed that a test be given
pursuant to NRS 484,382 or 484.383 or who obtained the result of such a test shall
immediately serve an order of revocation of the license, permit or privilege 10 drive
on a person who fails to submit to the test, has 0.10 percent or more by weight of
aicohol in his blood or has a detectable amount of a controlled substance in his
system, if that person is present, and shall scize his license or permit to drive. The
officer shall then advise him of his right 10 administrative and judicial review of the
revocation and to have a temporary license, and shall issue him a temporary license
on a form approved by the department if he requests one, which is effective for only
7 days including the date of issuance. The officer shall immediately transmit the
person’s license or permit to the department along with the written certificate
required by subsection 2.

2. When a police officer has served an order of revocation of a driver’s license,
permit or privilege on a person pursuant to subsection 1, or later receives the result
of an evidentiary test which indicates that a person, not then present, had 0.10
percent or more by weight of alcohol in his bloed or had a detectable amount of a
controlled substance in his system, the officer shall immediately prepare and transmit
to the department, together with the seized license or permit and a copy of the result
of the test, if any, a written certificate that he had:

(a) An articulable suspicion that the person had been driving or in actual physical
control of a vehicle while under the influence of intoxicating liquor or a controlied
substance and that the person refused to submit to a required preliminary test;

(b) Reasonable grounds to believe that the person had been driving or in actual
physical control of a vehicle while under the influence of intoxicating liquor or a
controlled substance and the person refused to submit to a required evidentiary test;
or

{c} Reasonable grounds to believe that the person had been driving or in actual
physical control of a vehicle with 0.10 percent or more by weight of alcohol in his
blood or with a detectable amount of a controlled substance in his system, as
determined by a chemical test.

The certificate must also indicate whether the officer served an order of revocation
on the person and whether he issued the person a temporary license.

{1994) Ri
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3. The department, upon receipt of such a certificate for which an order of
revocation has not been served, after examining the certificate and copy of the result
of the chemical test, if any, and finding that revocation is proper, shall issue an order
reveking the person’s license, permit or privilege to drive by mailing the order to the
person at his last known address. The order must indicate the grounds for the
revocation and the period during which the person is not eligible for a license, permit
or privilege to drive and state that the person has a right to administrative and
judicial review of the revocation and to have a temporary license. The order of
revocation becomes effective 5 days after mailing.

4. Notice of an order of revocation and notice of the affirmation of a prior order
of revocation or the cancellation of & temporary license provided in NRS 484.387 15
sufficient if it is mailed to the person’s last known address as shown by any applica-
tion for a license. The date of mailing may be proved by the certificate of any officer
or employee of the department, specifying the time of mailing the notice. The notice
is presumed to have been received upon the expiration of 5 days after it is deposited,
postage prepaid, in the United States mail.

5. As used in this section, “‘controlled substance’” means any of the following
substances for which a valid prescription has not been issued to the consumer:

{a) Amphetaming;

{b} Benzoylecgonine;

{c} Cocaine;

(d) Heroin;

(e) Lysergic acid diethylamide;

(£) Mecloqualone;

{g) Mescaline;

{h) Methamphetamine;

(i) Methagualone;

{i) Monoacetylmorphine;

(k) Phencyclidine;

{1y N-ethylamphetamine;

{m)} N, N-dimethylamphetamine;

{n} 2, 5-dimethoxyamphetamine;

{o) 3, 4-methylenedioxyamphetamine;

{(p) 3, 4, 5-trimethoxyamphetamine;

{q) 4-bromo-2, 5-dimethoxyamphetamine;

(r) 4-methoxyamphetamine;

(s) 4-methyl-2, 5-dimethoxyamphetamine;

() 5-dimethoxy-alpha-methylphenethylamine; or

{u) 5-methoxy-3, 4-methylenedioxyamphetamine,
if the substance is classified in schedule I or 11 pursuant to NRS 453.166 or 453.176
at the time the substance is consumed.

(Added to NRS by 1969, 593; A 1973, 484, 1503; 1981, 1927; 1983, 1075;
1985, 1948; 1991, 1388)

WEST PUBLISHING CO. NEVADA, CASES.
Antomobiies ¢« 139, 144.1(1.20). Conditional consent to chemical test, pred-
WESTLAW Topic No. 48A. irated upon being allowed to speak to attor-
C.1.8. Motor Vehicles §§ 156, 164.16. ney, is refusal. Where defendant was arrested

for driving motor vehicle while under influence
of alcohol and requested to speak to attorney
before submitting to chemical test pursuant to

(1994} R1
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NRS 484.383 although he was repeatedly
informed that he was not so entitled, defen-
dant’s conditional consent amounted to unlawful
refusal to submit to chemical test for which his
privilege to drive could be suspended pursuant
10 NRS 484.385. McCharies v. State, Dep’t of
Motor Vehicles, 99 Nev. 831, 673 P.2d 488
(1983), cited, Schroeder v. Swate, Dept of
Motor Vehicles & Public Safety, 105 Nev. 179,
at 181, 772 P.2d 1278 (1989), Stae, Dep’t of
Motor Vehicles & Public Safety v. Brough, 106
Nev. 492, at 495, 796 P.2d 1089 (1990)

Admissibility of hearsay at administrative
hearing to review order of revocation. Al
administrative hearing pursuant to NRS
484.387 1o review order revoking driver’s
license pursuant to NRS 484.385 as result of
driver™s refusal w submit to evidentiary tests of
alcoholic content of his blood (see NRS
484.383), where police officer testified that he
was cailed 10 assist sccond officer who had
stopped driver in parking lot and, upon his arri-
val there, saw driver standing close 10 his vehi-
cle and was then informed that second officer
had observed driver driving his vehicle in
¢rratic manncr, esiimony was admissible under
NRS 51.075 to show that driver was driving
vehicle while under influence of imtoxicating
liquor, because circumstances under which sec-
ond officer’s statements were made offered
assurances of accuracy not likely to be
cnhanced by calling him as witness. Furiher-
more, iestimony was admissible under NRS
233B.123, which aliows evidence to be admit-
ted in administrative proceeding, except where
precluded by statute, if it is of type commonly
relied upon by reasonable and prudent men in
conduct of their affairs. Siate, Dep’t of Motor
Vehicles & Public Safety v. Kiffe, 101 Nev.
729, 709 P.2d 1017 (1985), cited, Nevada
Employment Security Dep’t v. Hilton Hotels
Corp.. 142 Nev, 806, at 609, 729 P.2d 497
(1986}

Order of revocation of license effective 8
days after mailing. Violation of Nevada’s driv-
ing under influence statutes results in mandatory
revocation of person’s driving privileges for
specified time. In situations where order of rev-
ocation 1s issued by department of motor vehi-
¢les and public safety by mailing order to
person at his last known address, subsection 3
of NRS 484.385 provides that order becomes
effective 3 days after mailing. However, when
subsection 3 of NRS 484,385 is read in con-
junction with NRS 178,482, order of revocation
actually becomes effective 8 days after mailing.
Zamarripa v. First Judicial Dist. Court, 103
Nev. 638, 747 P.2d 1386 (1987)

{1994) R1

Mailing notice of order of revocation
raises  disputable presumption notice
received. Petitioner, who was arrested for driv-
ing under influence, gave his current address to
arresting officer, Department of motor vehicles
and pubiic safety revoked petitioner’s Jicense
and sent revocation order to his former address.
Petitioner had moved four times since obtaining
his driver’s license but had not notified depari-
mznt as required by NRS 483.350. Subsc-
quently petitioner was stopped and arrested for
driving with revoked license. In finding peti-
tioner received notice decmed sufficient under
NRS 484.383, court held that subsection 4 of
NRS 484.385 which provides that “*. . . notice
is presumed to have been received upon the
cxpiration of 5 days after it is deposited, post-
age prepaid, in the United States mail”™” raises
primaz facic presumption that notice was
received and recipient acquired knowledge of
suspension or revocation 5 days after notice was
mailed. Subsection 13 of NRS 47.250 makes it
disputabic presumption ““(t)hat a letter duly
directed and maiicd was received in the regular
course of the mail.”” Burden of proof shifts to
defendant who must show that his failure 10
receive letter was result of something other than
his own culpable or dilatory conduct. Zarnar-
ripa v. First Judicial Dist. Court, 103 Nev. 638,
747 P.2d 1386 (1987)

Section requires at least constructive
receipt of revocation notice. Pelitioner, who
was arrested for driving under influence, gave
his current address to arresting officer. Depari-
ment of motor vehicles and public safety
revoked petitioner’s ficense and sent revocation
order to his former address. Petitioner had
moved four times since obtaining his driver’s
license but had not notified department as
required by NRS 483.350. Subsequently peti-
tioner was stopped and arrested for driving with
revoked license. In finding petitioner received
notice deemed sufficient under NRS 484.385,
court held that NRS 484.385 requires at least
constructive receipt of revocation notice.
Zamarripa v. First Judicial Dist. Court, 103
Nev. 638, 747 P.2d 1386 (1987)

Order of revocation of license not effective
until § days after mailing. Petitioner was
arrested for driving while his license was
revoked on May 7, 1986, 8th day afier mailing
of notice of revocation of his Heense, In vacat-
ing judgment of conviction, court held that sub-
seciion 3 of NRS 484.385, in conjunction with
NRS 178.482, provides that if order revoking
person’s lcense, permit or privilege to drive is
served by mail, revocation cannot become
effective untit 8 days after mailing. Because
order was not effective until May 8, 1986, peti-
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lioner’s arrest on May 7, 1986, was premature.
Braham v. Fourth lJudicial Dist. Court, 103
Nev. 644, 747 P.2d 1390 (1987)

Under unigue facts of case, refusal of
defendant to submit to evidentiary test of
breath or blood until after examination by
dector constituted grounds for revocation of
driver’s license. Defendant was arrested for
driving under influence of alcohol (sce NRS
484.379), transported to jail, allegedly bumped
head while getting out of police car, began
breath test but said it was making him dizzy and
that ke did not want to take test. Police officer
asked defendant if he wanted to take blood test
at jail before being examined at hospital and
defendant said he wanted to wait until he was
first cxamined by doctor. Approximately 5
hours after his arrest, defendant was examined
by doctor who found no injury. Defendant’s
driver’s license was revoked pursvant 10 NRS
484,383 for failure to submit 1o evidentiary test.
Under unique facts of this case, supreme coun
held that failure by defendant to submit 1o test
before examination by doctor constituted refusal
to submit to required evidentiary test pursuant
to subsection 3 of NRS 484,386, but siressed
that holding does not apply to those situations
where persen is injured or il and in need of
medical attention. State, Dep’t of Motor Vehi-
cles & Public Safety v. Brough, 106 Nev. 492,
796 P.2d 1089 (1990;

Placing order of revocation of driver’s
license in defendant’s property bag does not
satisfy reguirement of personal service.
Respondent was arrested for driving under
infiuence of aleohol and failed to submit to
breath test. Pursuant to NRS 484.385, police
officer prepared order of revocation of respon-
dent’s driver’s license bul, instead of personally
serving order on respordent, placed order in
respondent’s property bag at jail. Thereafter,
respondent made timely request for administra-
tive hearing, at which hearing officer issued
order upholding revocation of license, Although
piacing document in property bag did not
ammount to personal service as required by NRS
484.385, in this case no substantial rights of
respondent were prejudiced thereby and revoca-
tion was upheld by court. State, Dep’t of Motor
Vehicles & Public Safety v. Pida, 106 New,
897, 803 P.2d 227 {1990), cited, State, Dep’t of
Motor Vehicles & Public Safety v. Long, 107
Nev. 77, at 79, 806 P.2d 1043 {1991), State,
Dep”t of Motor Vehicles & Public Safety v.
Dunn, 109 Nev. 572, at 574, 854 P.2d 838
(1993}

{1994) R1

Failure of police officer to issue temporary
license is not grounds ic exclude evidence of
driver’s failure to submit to chemical test.
Evidence of driver's failure to submit to chemi-
cal test could not be excluded by court on
grounds that police officer had failed to issue
temporary license to driver {sce NRS 484.385)
where officer had subsiantially complied with
other provisions of NRS 484.382 10 484,393,
inclusive. {Sec NRS 484.389.} Statc, Dep’t of
Motor Vehicles & Public Safery v. Kinkade,
107 Nev. 257, 810 P.2d 1201 (1991}, cited,
Brockett v. Siate, 107 Nev. 638, at 641, 817
P.2d 1183 (1991}, concurring opinion.

Margin of error inherent in testing devices
need not be considered before erdering revo-
cation of person’s license. NRS 484 385
requires that person’s Heense be revoked if he
has 0.10 percent or more by weight of alcoho!
in his blood and docs not mandate that margin
ot error be considered before Heense is
revoked, which implies that legislature either
accepts or is unconcerned about extent of mar-
gins of error inherent in approved breath-testing
devices. State, Dep’t of Motor Vehicles & Pub-
lic Safety v. Rowland, 107 Nev. 475, 814 P.2d
80 (1991}

Driver who failed to obtain Nevada
driver’s license within 45 days after becom-
ing resident was not entitled to temporary
KHcense when his driving privileges were
revoked pursuant to section. Respondent,
while driving pursuant to driver’s license issued
by State of Kansas, was arrested for driving
under influence of intoxicating liquor. Arresting
officer informed respondent that his driving
privileges were revoked pursuant o NRS
484.385, but declined to issue temporary
license :0 respondent as required by NRS
484.385. Respondent’s argument that failure of
officer to issue temporary license violated his
constitutional rights io due process was rejected
by court beeause, since respondent had, in vio-
lation of NRS 483.245, resided in this state for
more than 45 days without obzining Nevada
driver’s license, respondent did not have driv-
ing privileges in this state at time of his arrest
and, therefore, was not entitled to temporary
license. State, Dep’t of Moter Vehicles & Pub-
lic Safety v. McGuire, 108 Nev. 182, 827 P.2d
821 (1992}

Placing of order of license revocation in
respondent’s preperty bag by police officer
did not provide ground for reversal of license
revocation where respondent couid not
demonstrate substantial prejudice to her
rights. Where respondent on appeal failed o
demeonstrate prejudice to her substantial rights
but nonetheless contended that evidence of her
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refusal to submit to evidentiary test had io be
exciuded because officer who administered test
placed respondent’s order of driver’s licease
revocation in her property bag in violation of
NRS 484.385, district court properly did not
rely on this ground in reversing responden:’s
license revocation. State, Dep’t of Motor Vehi-
cles & Public Safety v. Dunn, 109 Nev, 572,

notice of revocation of driver’s license for driv-
ing while under influence of intoxicating liquor
or controlied substance is not element of offense
of driving with suspended or revoked license in
vioiation of NRS 483.560 or 483.570, and ¢vi-
dence that notice of order of revocation was
mailed to accused pursuant to NRS 484,385 is,
therefore, sufficient to sustain conviction for

driving with suspended or revoked license.

854 P.2d 858 (1993) AGO 85-7 (6-21-1985)

ATTORNEY GENERAL’S OPINIONS.
Evidence of mailing of notice of revocation

sufficient to sustain conviction for driving

with suspended or revoked license. Receipt of

484.386 Driving under the influence of intoxicating liguor: Requirements for
evidentiary test of breath te determine percentage of alcohol in breath.

1. Except as otherwise provided in subsection 2, an evidentiary test of breath to
determine the percentage of alcoho! in a person’s breath may be used to establish that
percentage only if two consecutive samples of the person’s breath are taken and:

(a) The difference between the percentage of alcohol in the person’s breath
indicated by the two samples is less than or equal to 0.02;

(b} If the provisions of paragraph (a) do not apply, a third evidentiary test of
breath is administered and the difference between the percentage of alcohol in the
person’s breath indicated by the third sample and one of the first two samples is less
than or equal to 0.02; or

(c) If the provisions of paragraphs {a) and (b) do not apply, & fourth evidentiary
test is administered. Except as otherwise provided in NRS 484.383, the fourth
evidentiary test must be a blood test.

2. If the person fails to provide the second or third consecutive sampie, or to
submit to the fourth evidentiary test, the results of the first test may be used alone as
evidence of the percentage of alcohol in the person’s breath. If for some other reason
a second, third or fourth sample is not obtained, the tesults of the first test may be

used with all other evidence presented to establish the percentage.

3. A willful failure to provide a second or third consecutive sample or submit 10 a
fourth evidentiary test is a failure to submit t0 a required evidentiary test.

(Added to NRS by 1985, 1226; A 1991, 957; 1993, 2074)

WEST PUBLISHING CO.
Automobiles <= 415, 426,
WESTLAW Topic No., 48A.

C.1.5. Motor Vehicles §§ 631 to 637,

NEVADA CASES,

Under unique facts of case, refusai of
defendant to submit to evideniiary test of
breath or blood until after examination by
doctor constituted grounds for revocation of
driver’s license. Defendant was arrested for
driving under influence of alcohol (see NRS
484.379), transported to jail, allegedly bumped
head while getting out of police car, began
breath test but said it was making him dizzy and
that he did not want to take test. Police officer
asked defendant if he wanted to take blood test

(£994) Ri

at jail before being examined at hospital and
defendant said he wanted to wait until he wasg
first examined by doctor. Approximatcly 3
hours after his arrest, defendant was e¢xamined
by doctor who found ne injury. Defendant’s
driver’s license was revoked pursuant to NRS
484,385 for failure 10 subrmit to evidentiary test.
Under unique facts of this case, supreme courn
held that failure by defendant to submit to test
before examination by doctor constituted refusal
to submit to reguired evidentiary test pursuant
to subsection 3 of NRS 484.386, bul siressed
that holding does not apply to those situations
where person is injured or ill and in need of
medical atiention. State, Dep™t of Motor Vehi-
cles & Public Safety v. Brough, 106 Nev, 492,
796 P.2d 1089 (1990)
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Qualified or conditional consent or refusat
to submit to required evidentiary test is suffi-
cient to constitute failure to submit to test.
implied consent statute (see NRS 484.383) does
not require express, unequivocal refusal to take
blood or breath test before person’s driver’s
license may be revoked. Whether person
declines to take test by verbally saying I

or blowing into machine or by vocalizing some
sort of qualified or conditioral conseni or
refusal makes no difference. (See NRS
484.386.) State, Dep’t of Motor Vehicles &
Public Safery v. Brough, 106 Nev. 492, 796
P.2d 1089 (1990}, cited, State, Dep’t of Motor
Vehicles & Public Safety v. Kinkade, 107 Nev.
257, at 259, 810 P.2d 1201 (1991)

refuse,” by remaining silent and not breathing

484.387 Driving under the influence of intoxicating liquor or controlled sub-
stance: Hearing by department; additional temporary license; judicial review;
cancellation of temporary license.

1. At any time while a person is not eligible for 2 license, permit or privilege to
drive following an order of revocation issued pursuant to NRS 484.385, he may
request in writing a hearing by the department to review the order of revocation, but
he is only entitled o one hearing. The hearing must be conducted within 15 days
after receipt of the request, or as soon thereafter as is practicable, in the county
where the requester resides unless the parties agree otherwise. The director or his
agent may tssue subpenas for the attendance of witnesses and the production of
relevant books and papers and may require a re-examination of the requester. The
department shall issue an additional temporary license for a period which is sufficient
to complete the administrative review.

2. The scope of the hearing must be limited to the issues of whether the person
failed to submit o a test or, at the time of the test, had 0.10 percent or more by
weight of alcohol in his blood or a detectable amount of a controlled substance in his
system. Upon an affirmative finding on any of these issues, the department shall
affirm the order of revocation. Otherwise, the order of revocation must be rescinded.

3. If, after the hearing, the order of revocation is affirmed, the person whose
iicense, privilege or permit has been revoked is entitled to a review of the same
1ssues in district court in the same manner as provided by chapter 233B of NRS. The
court shall notify the department upon the issuance of a stay and the department shall
issue an additional temporary license for a period which is sufficient to complete the
TeView.

4. If a hearing officer grants a continuance of a hearing at the request of the
person whose license was revoked, or a court does so after issuing a stay of the
revocation, the officer or court shall notify the department, and the department shall
cancel the temporary license and notify the holder by mailing the order of cancella-
tion to his last known address.

(Added to NRS by 1969, 5394; A 1971, 83; 1973, 485, 1504; 1975, 1463; 1981,
85; 1983, 1077; 1985, 1949; 1987, 1456; 1989, 1655; 1991, 1590)

NEVADA CASES.

Admissibility of hearsay evidence. At
administrative hearing pursuant to NRS
484.387 to review order revoking driver’s
license pursuani to NRS 484.385 as resuit of
driver’s refusal o submit to evidentiary 1es1s of
alcoholic content of his blood (see NRS
484.383), where police officer testified that he
was called to assist second officer who had
stopped driver in parking lot and, upon his arri-
val there, saw driver slanding close to his vehi-

ADMINISTRATIVE REGULATIONS.
Practice Before the Department, NAC
481.140 et seq.

WEST PUBLISHING CO.

Automobiles &= 144.2(1).

WESTLAW Topic No. 48A.

C.1.5. Motor Vehicles $§ 164.17, 164.2,
164.26 et seq.

(1994) R1
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cle and was then informed that second officer
had cobserved driver driving his vehicle in
erratic manaer, testimony was admissible under
NRS 51.075 10 show that driver was driving
vehicle while under influence of intoxicating
liguor, because circumstances under which sec-
ond officer’s statements were made offered
assurances of accuracy not likely to be
enhanced by calling him as witness. Further-
more, lestimony was admissible under NRS
233B.123, which aliows evidence to be admit-
ted in administrative proceeding, except where
precluded by state, if it is of type commorniy
relicd upon by reasonable and prudent men in
conduet of their affairs. State, Dep’t of Meotor
Vcehicles & Public Safety v. Kiffe, 101 Nev.
729, 709 P.2d 1017 {(1985), ciled, Nevada
Empioyment Security Dep’t v. Hilton Hotcls
Corp., 102 Nev. 606, at 609, 729 P.2d 497
{1986}

Conduct of administrative hearing in
ahsence of counsel for department; hearing
officer as prosecutor. At administrative hear-
ing conducted pursuant to NRS 484.387 to
review order revoking driver’s license for fail-
ure of driver w submit 10 evidentiary test of
zlcoholic content of her blood as required by
NRS 484.383, where department of motor vehi-
cles and public safety was not represented by
counscl, but hearing officer had in her posses-
sion at beginning of hearing documents suppori-
ing department’s position which she produced,
marked and offered as exhibits, and questioned
department’s witnesses to determing circum-
stances that led 10 revocation of license, hearing
officer did not act improperly as prosecutor in
viojation of NRS 233B.122, because there was
no indication of any inherent prosecutorial bias
on part of hearing officer or of any inherent
unfairness which violated defendent’s rights.
State, Dep’t of Motor Vehicles & Public Safety
v. Thompson, 102 Nev. 176, 717 P.2d 580
(1986)

Deference to agency’s determinations. In
reviewing decision of administrative agency,
district court is free to decide pure legal ques-
tions without defcrence 10 determination of
agency, but agency’s conclusions of law, which
are necessarily closely related to agency’s view
of facts, are entiticd to deference and will not be
disturbed if they are supported by substantial
evidence. (Sce NRS 233B.135, 484.387 and
612.530.) Jones v. Rosner, 102 Nev. 215, 718
P.2d 805 {1986), cired, Garman v. State,
Employment Security Dep’t, 102 Nev, 563, at
565, 729 P.2d 1335 {1986), Fremont Hotel and
Casino v. Esposito, 104 Nev. 394, at 397, 760
P.2d 122 (1588), State, Dep’t of Motor Vehi-
cles & Public Safery v, Torres, 105 Nev. 558,

(1994} R1

at 561, 779 P.2d 959 (1989), Jessop v. State
Indus. Ins. Sys., 107 Nev. 888, at 892, 822
P.2d 116 {1991), dissenting opinion, Town of
Eurcka v. State Enginecr, 108 Nev, 163, at
163, 826 P.2d 948 (1992), Schepeoff v, Staie
Indus. Ins. Sys., 109 Nev. 322, a1 325, 849
P.2d 271 (1993), sce also Beavers v. State,
Dep’t of Motor Vehicles & Public Safety, 109
Nev. 435, 851 P.2d 432 {1993)

Department not reguired to provide origi-
nal documents which another agency gener-
ates and maintains, A! adminisirative hearing
to revoke driver’s license of person charged
with driving under influence of alcohol (see
NRS 484.387, it was proper for hearing officer
10 admit into evidence authenticated copy of
crime lab report pursuant to NRS 233B.123,
because department of motor vehicles and pub-
lic safety did not have possession of onginal
document and department is not required 10 pro-
vide ortginal documncnts which another agency
gencrates and maintains. State, Dep’t of Motor
Vehicles & Public Safety v. Clements, 106
Nev. 516, 796 P.2d 388 (1990), cited, State,
Dep’t of Motor Vehicles & Public Safety v.
Kinkade, 107 Nev. 257, at 260, 810 P.2d 1201
(1991), State, Dep’t of Motor Vehicles & Pub-
lic Safety v. Tilp, 107 Nev. 288, at 293, 810
P.2d 771 (1991), State, Dep’t of Motor Vehi-
cles & Public Safety v. Rowland, 107 Nev.
475, at 481, 814 P.2d 80 {1991}

Abuse of discretion for court to review
administrative decision where tape recording
of hearing had been destroyed. Appcliant was
arresied for driving under influence and, fol-
lowing administrative hearing, his driver’s
license was revoked, Appellant filed petition in
district court for judicial review {sce NRS
484.387). Although tape recording of adminis-
trative hearing, which constituted almost entire
record of case, had been destroyed by respon-
dent, district court upheld decision of admanis-
trative hearing officer. It was abusc of
discretion for district court to review adminis-
trative decision in absence of record because it
was impossible for court to determine if therc
was substantial evidence to support decision.
Pida v. State, Dep’t of Motor Vehicles & Pubiic
Safety, 106 Nev, 883, 803 P.2d 229 (1990)

Department net required to provide origi-
nal documents which it maintains in central
jocation. Where respondent semt letter o
department of moter vehicles and public safety
requesting to view original documents main-
rained by department but did not subpena such
documents, it was crror for disirict court to
reverse decision of hearing officer and reinstate
respondent’s driving privileges based upon fact
that department failed to produce such docu-
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ments at administrative hearing to revoke
respondent’s driver’s license for driving under
influence of alcohol (see NRS 484.387),
because keeping original documents in central
focation protects them from being lost, ahered
or damaged and, unless subpena duces tecum is
issued, interest in protecting original documenis
from loss or destruction is sufficient reason to
declare them not readily available (see NRS
233B.123) a1 administrative hearing, State,

Question of whether investigatory traffic
stop was lawlal is irrelevant in hearing to
review order of revecation of privilege to
drive. When hearing to review order of revoca-
tion of privilege 10 drive is conducted by depart-
ment of motor vehicles and public safety (sce
NRS 484.387), question of whether investiga-
tory traffic stop was lawful is irrelevant and
outside statutory scope of hearing. Beavers v.
State, Dep’t of Motor Vehicies & Public Safety,

Dcp’t of Motwor Vehicles & Public Safety v. 109 Nev, 435, 851 P.2d 432 (1993)

Rowiand, 107 Nev. 475, 814 P.2d 80 {1991)

484.388 Committee on testing for intoxication: Creation; appointment and
qualifications of members; meetings; quorum; appeal from decision of
committee,

1. There is hereby created the committee on testing for intoxication, consisting
of five members.

2. The director or his delegate is the chairman of the committee. The remaining
members of the committee are appointed by the director and serve at his pleasure. At
least three of the members appointed by the director must be technically qualified in
fields related to testing for intoxication. Not more than three members of the
comrmittee may be from any one county.

3. The commuittes shall meet at the call of the director and as frequently as the
commmittee deems necessary. Three members of the committee constitute a quorum.
If 2 member is unable to attend a meeting, he may be represented by an alternate
approved by the director.

4. Any person who is aggrieved by a decision of the committee may appeal in
writing to a hearing officer of the department.

(Added to NRS by 1983, 1911; A 1985, 432, 1950)

484.3882 Committee on testing for intoxication: Adoption of regulations Jist-
ing approved breath-testing devices; presumption of accuracy and reliability of
device; other evidence of amount of alcoho!l in breath not precluded.

1. The committee on testing for intoxication shall adopt regulations consisting of
a list of those devices, described by manufacturer and type, which it certifies as
designed and manufactured to be accurate and reliable for the purpose of testing a
person’s breath to determine the percent by weight of aleohol in the person’s breath.
The committee may:

{a) Certify those devices of which it approves which are on the list of qualified
products meeting the requirements for evidentizl breath-testing devices of the
National Highway Traffic Safety Administration; or

{b) Establish its own standards and procedures for evaluating those devices and
obtain evaluaiions of the devices from the director or his agent.

2. If such a device has been certified by the committee to be accurate and reliable
pursuant to subsection 1, it is presumed that, as designed and manufactured, the
device is accurate and reliable for the purpose of testing a person’s breath to
determine the percent by weight of alcohol in the person’s breath.

3. This section does not preclude the admission of evidence of the amount of
alcohol in a person’s breath where the information is obtained through the use of a
device other than one of a type certified by the committee.

{Added to NRS by 1983, 1912; A 1985, 1950; 1993, 2074)

(1954) R}
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ADMINISTRATIVE REGULATIONS, WEST PUBLISHING CO.
Testing for Intoxication, NAC 484.590 e Automobiles &= 424,
seq. WESTLAW Topic No. 48A.

C.J.S. Moter Vehicles § 633(4).

484.3884 Committee on testing for intoxication: Adoption of regulations to
prescribe standards and procedures to calibrate breath-testing devices; issuance
of certificates by director.

1. The committee on testing for intoxication shall adopt regulations which:

{a) Prescribe standards and procedures for calibrating devices used for testing a
person’s breath 1o determine the percent by weight of alcohol in the person’s breath.
The regulations must specify the period within which a law enforcement agency that
uses such a device must calibrate it or have it calibrated by the director or his agent.

{b} Establish methods for ascertaining the competence of persons to calibrate
such devices and provide for the examination and certification of those persons by
the department. A certificate issued by the department may not be made effective for
longer than 3 years.

{c) Prescribe the form and contents of records respecting the calibration of such
devices which must be kept by a law enforcement agency and any other records
respecting the maintenance or operation of those devices which it finds should be
kept by such an agency.

2. The director shall issue a certificate to any person who is found competent to
calibrate such a device or examine others on their competence in that calibration.

{Added to NRS by 1983, 1912; A 1985, 1950; 1993, 2075)

ADMINISTRATIVE REGULATIONS.
Testing for Intoxication, NAC 484.590 ct
seq.

484.3886 Committee on testing for infoxication: Adoption of regulations for
certification of persons to operate device to test amount of alcohol in breath;
judicial notice; presumption of proper operation; evidence of test performed by
others not precluded.

1. The committee on testing for Intoxication shall adopt regulations which;

(a) Establish methods for ascertaining the competence of persons to:

(1} Operate devices for testing a person’s breath to determine the percent by
weight of alcohol in the person’s breath.
(2} Examine prospective operators and deterrmine their competence.

{b) Provide for certification of operators and examiners by the department. A
certificate issued by the department may not be made effective for longer than 3
years.

A person who is certified as an examiner is presumed to be certified as an operator.

2. The director shall issue a certificate to any person who is found competent to
operate such a device or examine others on their competence in that operation,

3. A court shall take judicial notice of the certification of a person to -operate
devices of one of the certified types. If a test to determine the amount of alcohol in a
person’s breath has been performed with 2 certified type of device by a person who
is certified pursuant to this section, it is presumed that the person operated the device

properly,

{1994} R1
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4. This section does not preclude the admission of evidence of a test of a person’s
breath where the test has been performed by a person other than one who is certified

pursuant to this section.
(Added to NRS by 1983, 1913; A 1983, 1951; 1993, 2075)

ADMINISTRATIVE REGULATIONS. WEST PUBLISHING CO.,
Testing for Intoxication, NAC 484.593 e Automobiles e= 423,
seq. WESTLAW Topic No. 48A.

C.1S. Motor Vehicles § 633(4),

484.3888 Committee on testing for intoxication: Adoption of regulations for
calibration of devices to test blood or urine and certification of persons who
calibrate or operate devices or who examine operators; adoption of regulations
concerning operation of devices to test blood or urine.

1. The committee on testing for intoxication may adopt regulations that require:

(a) The calibration of devices which are used to test a person’s blood or urine to
determine the amount of alcohol or the presence of a controlled substance in the
person’s blood or urine;

(b) The certification of persons who make those calibrations;

(c) The certification of persons who operate devices for testing a person’s blood
or urine to determine the amount of alcohol or presence of a controlied substance in
the person’s blood or urine; and

(d) The certification of persons who examine those operators.

2. The committee may adopt regulations that prescribe the essential procedures
for the proper operation of the various types of devices used to test a person’s blood
or urine to determine the amount of alcoho! or the presence of a controlled substance
in the person’s blood or urine.

{Added to NRS by 1993, 2072)

WEST PUBLISHING CO. WESTLAW Topic No. 48A.
Automobiles e= 411, 422 to 425. C.1.8. Motor Vehicles §§ 633(1) 1o 633(12).

484.389 Driving under the influence of intoxicating liquor or controlled sub-
stance: Admissibility of evidence of refusal to submit to evidentiary test and
resuits of test; availability of results of test.

1. If a person refuses to submit to a required chemical test provided for in NRS
484.382 or 484.383, evidence of that refusal is admissible in any criminal or
administrative action ansing out of acts alleged to have been committed while he was
driving a vehicle while under the influence of intoxicating liquor or a controlled
substance.

2. Except as otherwise provided in subsection 4 of NRS 484.382. a court or
hearing officer may not exclude evidence of a required test or failure to submit to
such a test if the police officer or other person substantially complied with the
provisions of NRS 484,382 to 484.393, inclusive,

3. If a person submits to such a test, full information concerning that test must be
made available, upon his request, to him or his attomey.

4, Ewvidence of a required test is not admissible in a criminal or administrative
proceeding unless it is shown by documentary or other evidence that the law enforce-
ment agency calibrated the breath-testing device and otherwise maintained it as
required by the regulations of the committee on testing for intoxication.

{Added to NRS by 1969, 594; A 1973, 1504; 1983, 1078, 1914; 1993, 2076)

{1994) R1
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WEST PUBLISHING CO.
Automobiles e= 413.
WESTLAW Topic No. 48A.
C.J.5. Motor Vehicles § 633(4).

NEVADA CASES.

No need to preserve samples of breath. In
prosecution for driving motor vehicle while
under influence of imtoxicating liquor, where
state, following standard procedures, failed to
preserve samples of defendant’s breath taken
for test administered 1o determine alcohotic
content of defendant’s blood, and defendant did
not dernonstrate that he was prejudiced by loss
of samples or that state was acting in bad faith,
results of test were admissible at trial, NRS
484.389. because neither due process of faw nor
state law requires preservation of those sam-
ples. City of Las Vegas v. O’Donneli, 100 Nev.
491, 686 P.2d 228 (1984), cited, State v. Hall,
105 Nev. 7, a1 9, 768 P.2d 349 (1989}

Section protects defendant from admission
of inaccurate test results. Respondent was
charged with violating NRS 484.3795 by caus-
ing substantial bodily injury while driving snder
influence of intoxicating liquor. Police chemist
who conducted gas chromatograph blood-alco-
hol test of respondent’s blood routinely dis-
posed of blood sample after 1 year.
Respondent’s arguments that his due process
rights were violated and his case unduly
prejudiced by swate’s loss of blood sample were
rejected because {1) state was not acting in bad
faith when it disposed of blood sample, (2) gas
chromatograph blood testing method is consid-
ered 10 be one of most reliable methods of
blood-alcohol testing, (3) respondent failed to
present any evidence 1o indicate that method of
testing was faulty or likely to lead to inaccurate
results, (4) other statutes exist which protect
defendant from admission of inaccurate test
resulis (see NRS 484,389 and 484.393}, and (5)
alternative means exist to impeach accuracy of
lest results in addition to retesting sample itself.
State v, Hali, 105 Nev. 7, 768 P.2d 349 (1989},
cited. State, Dep’t of Motor Vehicles & Public
Safery v. Tilp, 107 Nev. 288, at 292, 810 P.2d
771 (1991)

Faiture of police officer to issue temporary
lieense is not grounds to exciude evidence of
driver’s failure to submit to chemical test.
Evidence of driver’s failure to submit to chemi-
cal test could not be excluded by court on
grounds that police officer had failed 10 issue
temporary license to driver (see NRS 484,385)
where officer had substantially complied with
other provisions of NRS 484.382 1o 484.393,
inclusive. {See NRS 484.389.) State, Dep’t of
Motor Vehicles & Public Safety v. Kinkade,
107 Nev. 257, 810 P.2d 1201 (1991), cited,

1994} R1

Brockett v. State, 107 Nev. 638, a1 641, 817
P.2d 1183 (1991), concurring opinion.

In absence of regulations concerning cali-
bration of testing device, evidence of test is
admissible. At adminisirative hearing to review
revocation of respondenmt’s driving privileges
for driving under influence of alcohol, It was
not error for hearing officer to consider results
of 1est of respondent’s blood for presence of
alcohol even though there was no evidence
presented that device used to analyze blood
sample was properly calibrated before testing as
required by NRS 484.389. Since committee on
testing for intoxication had not adopted regula-
tions for maintenance or calibration of equip-
ment used to test atcohol content in sample of
blood, depariment of motor vehicles and public
safety could not be required to demonsirate
compliance with nonexistent regulations. State,
Dep’t of Motor Vehicles & Public Safety v,
Tilp, 107 Nev. 288, 810 P.2d 771 {1991)

Department of motor vehicles and public
safety is not required to provide information
concerning biood test given by employee of
metropolitan police department. Respondent
was suspected of driving under influence of
alcohol and blood 1est was adminisiered by
employee of metropolitan pelice department, If
respondent or kis attorney wanted full informa-
tion concerning test {see NRS 484,389}, request
should have been made to police department
rather than department of motor vehicles and
public safery, which was not required by NRS
484.389 to secure such information from police
depariment on behalf of respondent. State,
Dep’t of Motor Vehicles & Public Safety v.
Tilp, 107 Nev. 288, 810 P.2d 771 (1991},
cited, Beavers v. State, Dep’t of Motor Vehi-
cles & Public Safety, 109 Nev. 435, at 440, 851
P.2d 432 {1993}

Resuits of breath test were not inadmissi-
ble under circomstances. On appeal from
order of district court affirming revecation of
appellant’s driving privilege by department of
motor vehicles and public safety after resulls of
evidentiary breath test indicated that appeliam
had blood-zicohol concentration of 0. 13 percent
by weight, substantizl evidence existed in
record 10 support conclusion of hearing officer
that police officer who administered breath test
complied with regulations reguiring calibration
of breath machine with alcohol-free air before
administering test. In panicular, police officer
testified at administrative hearing that he fol-
fowed appropriate checklist for operation of
breath testing device, and that testing device
printed out results of test immediately following
conclusion of test. Printout of breath machine
also indicated that machine measured sample of
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blank air before appellant was tested and that
biank air sample conzained 0.00 percent of alco-
hol. As appeliant offered no evidence that ambi-
ent air was not alcohol-free, results of breath

test were not inadmissible under provisions of
NRS 484.389. Beavers v. State, Dep’t of Motor
Vehicles & Public Safety, 109 Nev. 435, 831
P.2d 432 (1993)

484.391 Driving under the influence of intoxicating liguor or controlled sub-
stance: Opportunity of arrested person to choose qualified person te administer

test; substitution of test prohibited.

1. A person arrested for driving 2 vehicie while under the influence of intoxicat-

ing liquor or a controlled substance shall be permitted, upon his request and at his
expense, reasonable opportunity to have a qualified person of his own choosing
administer a chemical test or tests for the purpose of determining the alcoholic

content of his blood or the presence of a controlled substance in his blood.

2. The failure or inability to obtain such a test or tests by such person shall not
preclude the admission of evidence relating to the refusal to submit to a test or
relating to a test taken upon the request of a poiice officer.

3. A test obtained under the provisions of this section may not be substituted for
or stand in lieu of the test required by NRS 484.383.

{Added to NRS by 1969, 594; A 1973, 1504)

WEST PUBLISHING CO.

Automobiles &= 415.

WESTLAW Topic No. 48A.

C.J.S. Motor Vehicles § 633(4).
NEVADA CASES.

Police must not hinder, but need not
assist, person’s attempt to obtain indepen-
dent examination. Police must not hinder per-

son’s timely, reasonable attempis to obtain
independent examination pursuant 10 NRS
484.391, bur they need not assist him. Where
police did not obstruct person’s right 10 acquire
independently administered chemical sobriety
test, state did rot deprive that person of his due
process right 10 obtain evidence. Schroeder v.
State, Dep’t of Motor Vehicles & Public Safety,

105 MNev, 179, 772 P.2d 1278 (1989}

484.393 Driving under the influence of intoxicating liquor or controlled sub-
stance: Admissibility of results of blood test; persons authorized to administer
test; immunity from liability.

1. The results of any blood test administered under the provisions of NRS
484.383 or 484.391 are not admissible in any hearing or criminal action arising out
of the acts alleged to have been committed while a person was under the influence of
intoxicating liquor or a controlled substance unless:

{a) The blood tested was withdrawn by a physician, physician’s assistant, regis-
tered nurse, licensed practical nurse, emergency medical technician or a technician,
technologist or assistant employed in a medical Iaboratory;

{b} The test was performed on whole blood, except if the sample was clotted
when it was received by the laboratory, the test may be performed on blood serum or
plasma; and

(¢} The person who withdrew the blood was authorized to do so by the appropri-
ate medical licensing or certifying agency.

2. The limitation contained in paragraph (a) of subsection 1 does not apply to the
taking of a chemical test of the urine, breath or other bodily substance.

3. No person listed in paragraph (a} of subsection 1 incurs any civil or criminal
liability as a result of the administering of a blood test when requested by a poiice
officer or the person to be tested to administer the test.

{Added to NRS by 1969, 595; A 1973, 1505; 1981, 1362; 1983, 1078, 1914;
1987, 1154)

{1994 R1
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WEST PUBLISHING CO.
Automobiles & 411,
WESTLAW Topic No. 48A.
C.1.S. Motor Vehicles §§ 633(1) 10 633(12).

NEVADA CASES.

Objection to admissibility of affidavit of
person drawing blood for test. In administra.
tive hearing to teview revocation of driving
privileges for driving while under influence of
intoxicating liquor, driver could not, under
NRS 50,323, object 10 use of affidavit of person
who drew his blood for test o determine iis
alcoholic content (sce NRS 30.313) becausc
under NRS 50.323, only defendanis in criminal
proccedings may so object. In addition, admis-
sion of affidavit over objcction made by driver
did not violate his right to due process of iaw
because (1) governmenial interest in keeping its
highways safe was substantial, (2) fiscal and
administrative burdens would be substantial if
cach driver requesting hearing were entitled 10
have those persons whose affidavits are admissi-
ble pursuant to NRS 50.315 present at hearings,
and {3} additional procedural safcguard of hav-
ing those persons present at hearings would not
significantly lessen any risk of error. (See aiso
NRS 233B.123 and 484.393.} State, Dep’t of
Motor Vehicles & Public Safety v. Vezeris, 102
Nev, 232, 720 P.2d 1208 {1986}, ciwed, State,
Dep’t of Motor Vehicles & Public Safety v.
Clements, 106 Nev, 516, at 518, 796 P.2d 588
(1990}

Persons authorized to withdraw blood
sample; purpose of enumeration. In prosccu-
tion for driving while under influence of intoxi-
cating liquor, where sample of blood taken from
defendant for evidentiary test of its alcoholic
content was withdrawn by laboratory assistant
cmployed by hospital, trial court erred in grant-
ing defendant’s motion 1o suppress ali evidence
relating to that test on ground that lzboratory
assistant was not authonzed to administer test
pursvant 10 NRS 484.393 because legislature
did not imend term ““technician empioyed in a
medical laboratory,”’ as used in that statute, to
be so narrowiy construed. Intent of statute was
to cfisure that only competent, medicaily trained
persons withdraw blood in acceptable manner.
Therefore, case was remanded on appeal so that
qualificaions of laboratory assistant could be
cxamined and trial court could determine
whether she was competent to withdraw blood
for 1esting. State v. Webster, 102 Nev. 430,
726 P.2d 831 (1986), cited, State, Dep’t of

{1594; Ri

Motor Vehicles & Public Safety v, Blair, 108
Nev. 172, at 174, 825 P.2d 1232 {1992)

Strict construction of section not required.
In prosecution for driving while under influence
of intoxicating liquor, strict consiruction of
NRS 484.393, which authorizes certain persons
to withdraw blood for evidentiary test of is
aicoholic content, was not required because (1)
statute did not define offense or prescribe pen-
alty, and (2) potential for arbitrary enforeement
of law did not exist. State v. Webster, 102 Nev,
450, 726 P.2d 831 (1986), cited, State, Dep’t of
Motor Vehicies & Public Safety v. Blair, 108
Nev. 172, at 174, 825 P.2d 1232 (1992)

Section protects defendant from admission
of inaccurate test results. Respondent was
charged with violating NRS 484.3795 by caus-
ing substantial bodily injury while driving under
influence of intoxicating liguor. Police chemist
who conducted gas chromatograph blood-zlco-
hel test of respondent’s biood routinely dis-
poscd of blood sample after 1 wear.
Respondent’s arguments that his duc process
rights were violated and his case unduly
prejudiced by staie’s loss of blood sample were
rejected because {3) siate was nol acting in bad
faith when it disposed of blood sample, (2) gas
chromatograph biood testing method is consid-
ered 1o be one of most refiable methods of
blood-alcohol testing, (3) respendent failed 10
present any evidence 10 indicate that method of
testing was faulty or likely to lead to inaccurate
results, {4) other statutes exist which protec:
defendant from admission of inaccurale test
results (sce NRS 484,389 and 484,393}, and {5)
alternative means exist o impeach accuracy of
test results in addition to retesting sampic itself.
State v. Hall, 105 Nev. 7, 768 P.2d 349 (1989,
cited, State, Dep’t of Motor Vehicles & Public
Safety v. Tilp, 107 Nev. 288, at 292, 810 P.2d
771 (1991)

Statute does not apply refroactively. At
administrative hearing to revoke driver’s
license of person charged with driving under
influence of alcohol, it was proper for hearing
officer 1o admit into evidence affidavit of nurse
who withdrew blood sample, cven though there
was no showing that she was authorized to with-
draw biood pursuant to NRS 484.393, becausc
arrest occurred before adoption of amendment
of section and legisiature expressed no intention
that statute be applicd retroactively. State,
Dep’t of Motor Vehicles & Public Safety v.
Clements, 106 Nev. 516, 796 P.2d 588 (1990)
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484.3935 Driving under the influence of intoxicating liguor: Presumption
that solution er gas used to calibrate device for testing breath is properly
prepared. If:

1. A manufacturer or technician in a laboratory prepares a chemical solution or
gas to be used in calibrating a device for testing a person’s breath to determine the
percent by weight of alcohol in his breath; and

2. The technician makes an affidavit that the solution or gas has the chemical
composition that is necessary for calibrating the device,
it is presurned that the solution or gas has been properly prepared and is suitable for
calibrating the device.

{Added to NRS by 1983, 1913; A 1987, 686; 1993, 2076)

WEST PUBLISHING CO. WESTLAW Topic No. 48A.
Automobiles &= 426, C.J.5. Motor Vehicles §§ 631 1o 637.

484.394 Driving under the influence of intoxicating liquor or controlled sub-
stance: Analysis of blood for presence of alcohol of deceased victim of accident
involving motor vehicle.

1. Any coroner, or cther public official performing like duties, shall in all cases
in which a death has occurred as a result of an accident involving a motor vehicle,
whether the person killed is a driver, passenger or pedestrian, cause to be drawn
from each decedent, within & hours of the accident, a blood sample to be analyzed
for the presence and amount of alcohol.

2. The findings of the examinations are a matter of public record and must be
reported to the department by the coroner or other public official within 30 days of
the death,

3. Blood-alcohol analyses are acceptable only if made by laboratories licensed to
perform this function.

{Added to NRS by 1973, 893; A 1985, 1952)

484.3%41 Device to prevent intoxicated driver from starting vehicle: Defini-
tions. As used in NRS 484.3941 to 484.3947, inclusive, unless the context other-
wise requires:

1. ““Device™ means a mechanism which:

(a) Tests a person’s breath to determine the percent by weight of alcohol in his
breath; and

(b) If the resulfs of the test indicate that the person has 0.05 percent or more by
weight of alcohol in his blood, prevents the motor vehicle tn which it is installed
from starting.

2. The phrase “*0.05 percent or more by weight of alcohol in his blood™ includes
a concentration of alcohol in the blood or breath of a person of .05 gram or more by
weight of alcohol:

(a) Per 100 milliliters of his blood; or

(b) Per 210 liters of his breath.

{Added to NRS by 1989, 1737; A 1993, 2076)

484.3943 Device to prevent intoxicated driver from starting vehicle: Imposi.
tion by court order; installation and inspection; exceptions.

1. Except as otherwise provided in subsection 5, a court may require any person
convicted of driving under the influence of intoxicating liquor in violation of NRS
484.379 or 484.3795, who has served the term of confinement imposed upon him or

(1994} R1
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has had his sentence suspended pursuant to NRS 4.373 and 5,055 after serving the
mandatory minimum sentence, to install at his own expense a device in any motor
vehicle which he owns or operates:

{a} As a condition of reinstatement of his driving privilege;

(b) As a condition of the suspension of his sentence; or

(c} As a condition of the suspension of his sentence and reinstatement of his
driving privilege.

2. Upon imposing such a requirement, the court shall immediately prepare and
transmit & copy of its order to the director. The order must include a statement that a
device is required and the specific period for which it is required. The director shall
cause this information to be incorporated into the records of the department and
noted as a restriction on the person’s driver’s license.,

3. If the court requires the use of a device, the person who is required fo install
the device shall provide proof of compliance to the department before the reinstate-

The next page is 11643

{1954} R1
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ment of his driving privilege. Each model of a device installed pursuant to this
section must have been certified by the committee on testing for intoxication.

4. The person whose driving privilege is restricted pursuant to this section shall
have the device inspected by the manufacturer of the device or his agent every 90
days to determine whether the device is operating properly. The manufacturer or its
agent shall submit a report to the director indicating whether the device is operating
properly and whether it has been tampered with. If the device has been tampered
with, the director shall notify the court that ordered the installation of the device.

5. If a person is required to operate a motor vehicle in the course and scope of his
employment and the motor vehicle is owned by his employer, the person may
operate that vehicle without the installation of a device, if:

(a) The employee notifies his emplioyer that the employee’s driving privilege has
been so restricted; and

{b) The employee has proof of that notification in his possession or the notice, or
a facsimile copy thereof, is with the motor vehicle.

This exemption does not apply te a motor vehicie owned by a business which is all or
partly owned or controlled by the person otherwise subject to this section,

(Added to NRS by 1985, 1737; A 1993, 2895)

484.3945 Device to prevent intoxicated driver from starting vehicle: Penal-
ties for tampering with or driving witheut device. A person required to install a
device pursuant to NRS 484,3943, who operates a motor vehicle without a device or
tampers with the device must have his driving privilege revoked in the manner set
forth in subsection 4 of NRS 483.460 and, if the installation of a device is a
condition of the suspension of his sentence, the court upon notification shall order
him to begin serving that portion of his original sentence which the court determines
is appropriate under the circumstances.

(Added to NRS by 1989, 1738)

484.3947 Device to prevent intoxicated driver from starting wvehicle:
Regulations.

1. The committee on testing for intoxication shall on or before January 1, 1990,
adopt regulations which:

(a) Provide for the certification of each model of those devices, described by
manufacturer and model, which it approves as designed and manufactured to be
accurate and reliable to test a person’s breath to determine the percent by weight of
alcohol in the person’s blood and, if the results of the test indicate that the person has
00,05 percent or more by weight of alcohol in his blood, prevent the motor vehicle in
which it is ipstalled from stasting.

(b) Prescribe the form and content of records respecting the calibration of
devices, which must be kept by the director or his agent, and any other records
respecting the maintenance and operation of the devices which it finds should be kept
by the director or his agent.

2. The committee shall establish its own standards and procedures for evaluating
the models of the devices and obtain evaluations of those models from the director or
his agent.

3. If 2 model of a device has been certified by the committee to be accurate and
reliable pursuant to subsection 1, it is presumed that, as designed and manufactured,
any device of that model is accurate and reliable to test a person’s breath to
determine the percent by weight of alcohel in the person’s blood and, if the results of

(1993)
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the test indicate that the person has 0.05 percent or more by weight of alcohol in his
blood, will prevent the motor vehicle in which it is installed from starting.
(Added to NRS by 1989, 1738)

ADMINISTRATIVE REGULATIONS.
Testing for Intoxication, NAC 484.590 et
seq.

{1993)
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